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HINDU LAW REFORM* — ; 
BY 
SIR P. S. SIVASWAMI AIYAR, K.C.S.L, C.I.E. 


I do not propose on this occasion to make any obser- 
vations upon the subject of social reform. Though it is inti- 
mately connected with the subject of reform of Hindu Law, 
it is quite possible and practicable to draw a distinction between 
social institutions which have no legal force and legal, institu- 
tions which have an obligatory operation upon the members 
of the community. Nor do I propose to go on this occasion 
into the details of any of the various measures for the reform 
of Hindu Law which are now before the public and are engag- 
ing the attention of both the authorities and the public. I think 
it more appropriate and practicable within the limits of time 
allowed to me to make a few general remarks upon the me- 
thods by which the reform of Hindu legal institutions may be 
carried out and to find out if there are any eo principles 
which we should bear in mind. 


The subject of Hindu Law does not cover all the legal 
relations between individuals in our society. It governs only 
certain limited relations. The three main subjects in regar@ to 
which we are governed by the Hindu Law are marriagg, in- 
heritance and the joint family system, It may be admitted that 
our Hindu system is not free from defects. But how are wee 
to bring about reforms in these matters? . 

One method of reform is by means of judicial interpreta- 
tion or indirect legislation. I have heard it said that my friend 

“An Address delivered at the Gokhale Hall on Sir T. Sadasiva Aiyar’s ` 
Commemoration Day. ° 
A 
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Sir T. Sadasiva Aiyar was rather prone to rely upon this 
method of reforming Hindu Law. I have no particular ob- 
jection to this, method of indirect legislation. Where the pro- 
cess of reform is slow and attended with difficulty I am not one 
of those who would reject any available agency for bringing 
about a desirable reform. If it is possible to accomplish the 
desired object by means of judicial interpretation or indirect 
legislation, let us avail ourselves of it. But this method is not 
always applicable. Where the sources of law are texts which 
are open to the charge of ambiguity or obscurity, the judge 
is within his province in seeking to reconcile or interpret the 
texts and evolving some rule of decision which would be in 
accordance with the exigencies of the times. But it is not 
always that you find that there is a discordance between the 
` texts or that they are open to the charge of ambiguity or 
obscurity. In those circumstances where the evil is clear but the 

e door for interference is not open, it is not possible to rely upon 
the method of judicial interpretation, unless one is prepared to 
go to the length of distortmg the texts, wrenching them 
out of their proper context and putting upon them a forced 
construction. But that process of distortion of our texts can- 
not altogether commend itself to a delicate conscience and I, 
for one, am not disposed to approve of a too ready resort to 
this indirect method of legislation where the matter is free 
from doubt and can only be remedied, if at all, by more straight- 
forward and direct methods. 


There is another method which has found favour with 
those who geek to reform our institutions by exploring and 
investigating the old texts. They seek to explain the present 
defects in the law by pointing out that they are departures 
from the wisdom of the ancients. They seek to show that if 
you only go back to the pristine purity of the gid authorities you 
will be restoring the law not megely to a purer form byt also 
to 6ne more in accord with the needs of the presewt. That me- 

e thod proceeds upon the assumption that the ancient texts fore- 
saw all the needs $f the future and that they cOntained every 
e@ossible provision for the requirements of the future age. This 
process requires very often a corfsiderable exercise of imagina- 
tion and is open to criticism on that account. But a more 
serious objection to this process is that those who place reliance 
„upon it have too gréat a faith in the reasonableness of the 
jeople. They think that it has only to be shown to thé people 
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that their present practices and usages are not in accordance 
with the old Vedic texts or with the ‘smritis’ and that they would 
at once revert to the ancient usages and abandon the present. I 
think it betrays a want of knowledge of the popular mind and 
its working. The cake of custom has grown so thick that it is 
not possible to break through it merely by resorting to the 
process of interpretation of the old texts and by successful criti- 
cism and research. Something more direct and some more 
open attack upon the present usages is required. When I am 
speaking of attack, I do not mean an attempt to carry any- 
thing against the wishes of the people or against public opinion. 
What I am thinking of is, rather, propaganda for the purpose 
of educating the public and converting them to your views by 
making them see the injustice and the anomaly and the defects 
of the existing institutions. That is the process which I should 
1€commend. $ 


Another method which of course is the most direct and 
straightforward is the method of direct legislation; and since 
the reform of our Legislative Councils there has been a plentiful 
crop of bills introduced in the various legislatures for the pur- 
` pose of dealing with the defects in the Hindu law and,in the 
Hindu social system. Whatever may be the motive which in- 
spires those various bills, I welcome them all as evidence of 
an awakening to our defects and of a desire to remedy them 
as far as may be possible. 


Is it possible to suggest any general principle in this 
regard as to the attitude which we should observe towards 
bills or legislative measures for the reform of Hindu institu- 
tions? There is one point which I may perhaps refer to, at the 
very outset. There are some who advocate a wholesale codi- 
fication of the Hindu Law, a codification got merely of the rules 
of Hindu Law as they are at present, but a codification in the 
sense of amendment and codi§{cation. There are others who 
consider that the system of Hindu law is one entire structtte 
and that it ought not to be impiously touched here and there 
but that the whole structure should ẹbe thoroughly examined 
and every part of it tested and that®we should produce a perfect e 
Hindu system. Iam afraid that attempts of this sort are fore 
doomed to failure. In the first place it is an exceedingly ambt- 
tious attempt. It will take an enormous length of time.” It. 
will rouse very considerable agitation and opposition. There . 
is no system of personal law in this world which can be saide 
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to be perfect in all its parts and details. To my mind the surest 
and the most practicable way of dealing with these defects in 
our system is*to make alterations as the necessity becomes felt, 

_ to alter a room here, to repair a room there and to go on 
carrying out alterations while we continue to occupy the house. 
The proper method is not to quit the house or 
leave it vacant or pull down the whole structure and seek to 
rebuild it with reference to a priors principles. “Sufficient unto 
the day is the evil thereof” is a maxim of very considerable 
worldly wisdom and I would follow that maxim in dealing with 
the demands of the reformers who wish to remedy the defects 
in our system of Hindu Law. é 


e Passing on from this question of the desirability of a 
wholesale recasting of the Hindu Law or a piecemeal adjust- 
~ ment of the law, let us turn to another question. Supposing any 

ə measure is brought for the reform of some particular feature 
of the Hindu Law, and we feel convinced of the desirability 
of a change, should we seek to carry it out in the face of 
popular opposition. Is it right and is it possible to carry any 
measute in the face of popular opposition or popular senti- 
ment? èe The second question whether it is possible can hardly 
arise if the legislature becomes fully responsible to the people 
and if there is a strong and active public opinion. In any 
country, wheré a system of responsible Government prevails, it 
would be unthinkable to attempt to carry any measure against 
public opinion, however wise the measure may be and however 
senseless the objections to it. We have only to look at the 
history of English social legislation. How many years did it 
take to pass the Deceased Wife’s Sister’s Bill? Suppose some 
legislator wants to introduce a bill in England for the crema- 
tion of cofpses, what an amount of opposition would be 
aroused in spite of thé fact that it is the most hygienic method 
of disposal and in spite of the fact that it*prevails so largely 
ineother countries? No Goverrlinent would be able to fast for 
a day which dared to defy public opinion in a matter of this 
kind. When theelIndian legislature becomes fylly responsible 

ethe question whether it if pgssible or practicable to carry any- 
thing in the face of popular sentiment or opposition would 
hardly be entertained. ° 


e The other question whether it is right may still be consi- 
e dered. There are many things which are not practicable but 
which nevertheless are perfectly right. The questiort is even 
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assuming that a certain measure of reform is opposed by the 
people, would it be right for you to use your power to carry 
it through? There are certain conditions of Goyernment under 
which it may be possible and it has happened in India. For 
instance, the Government has passed Acts for the abolition of 
Satı, legalisation of widow marriages and the abolition of the 
disabilities of converts and they have introduced other measures 
like the Special Marriage (Amendment) Act in the interests 
of individual freedom for the purpose of protecting individuals 
and minorities from the oppression of the majority. There 
have been several cases of this sort and I think it 
was perfectly sight on the part of Government to have passed 
those Acts. Cases of this kind can easily be imagined in the 
future also. With regard to all these cases, while I shduld 


very much like legislation in accordance with rational ideas - 


of individual liberty and social progress, it would be impossible 


to carry out our ideas in opposition to popular sentiment. e 


What then is the remedy available in cases of that sort? The 
only remedy which is open ise to educate public opinion, to 
persuade the public to come round to your views and then 
go to the legislature with the support of popular opinion behind 
you. That is the only method which will be feasible hereafter. 


I might give point to my remark by giving illustrations 
from recent legislative proposals, but I do not wish to enter into 
any discussion of the details of this measure or that, because to 
explain and justify any particular position I may take, with 
reference to any bill, must take much greater time than I should 
be justified in occupying. I would only say this. I wopld ask 
you not to go away with the impression that I am opposed to the 
reform of legal or social institutions or that I wish to shelve 
them to an indefinite future. I am merely pointing out what 
appears to me to „De the right course of action. If, however, 
during the present transition stage,” which may per- 
haps last fom a considerable time, it is possible for us to carry 
anything in accordance with advanced and liberal ideas, even 
though it may differ from the, views of the people at large, 
I should not hesitate to have regourse to legislation. But thg 
question which a practical legtslator has to consider is this : e Is 
it likely to cause such a nfeasure of discontent in the coufitry 
as would make it dangerous or unsafe for a legislature or 
Government to embark upon it? The balance of advantage re- 
quires considerable discrimination and tact to judge and it is 


e 
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not easy to lay down off-hand that the legislature ought to do 
this or that regardless of popular opposition. 


I may here refer to Sir V. Bhashyam Iyengar’s Bill in 
regard to the gains of Hindus by learning. This bill provided 
that the wealth acquired by education even if imparted at the 
cost of the joint family should not be liable to partition. The 
measure was an eminently sound one and the result of its re- 
jection was that educated men who acquire wealth by learn- 
ing seek methods of circumventing the claims of their co- 
parceners as, for instance, by early partition. Though the bill 
was passed by the Madras Legislative Council, it was vetoed by 
the Governor in deference to popular agitation. This is an 
illustration of the duty of the authorities to judge on which 
side the balance of advantage lay. It was a difficult process but 
‘one which could not be helped. Under certain conditions, a 
Government may be justified jn carryirfg through the legisla- 


“ture a measure endorsed by enlightened public opinion though 


it may run counter to the sentiments of an ignorant public. 
6 


What I wish to lay stress upon is that as conditions change, 
as the cbnstitution approaches more and more to the responsible 
type and the legislature becomes more and more sensitive to 
public opinion, it would not be possible to carry things with a 
high hand and in defiance of public opinion. But let us also 
rertiember this—that because the opinion of certain sections of 
the public or even of the majority of the public may differ 
from your convictions it does not follow that you are absolved 
from the duty of speaking out your convictions and of trying 
to convert others to your views. Every man has a duty to his 
fellowmen and if his sense of citizenship is sufficiently keen 
and active, he should endeavour to convert others to the view 
which he corfsiders right. But the vast majority of us take 
things too easily and are inclined to let things drift. If it 
is possible for us to tarry things without opposition we like to 
do ib, but if we meet with opposition we do often euc and 


e quietly accept our defeat. The right course for a citizen is 


not to ‘be afraid of*opposition, put to press his own views and 
geek to persuade others to adopt that course which he thinks 
best for the removal of those Gere in our legal system which 
seeth to require amendment. 
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SUMMARY OF ENGLISH CASES. 


ENGELKE v. MusMann, (1928) A.C. 433.. 


International Law—Diplomagtic privilege—Consular Sacre- 
tary on the staff of German Embassy—immunity from civil 
proceedings—Method of proving the status of the person 
claimmg privilege—Statement by Attorney-Generad on instruc- 
trons of Foreign O fice—If conclusive. 

In an action by the plaintiff for recgvery of rent from the 
defendant in respect of a lease, the defendant, having entered a 
conditional appearance, applied to have the writ and all subse- 
quent proceedings set aside on the ground that he was a Consular 
Secretary on the staff of German Embassy and, therefore, een- 
titled to immunity from civil proceedings. In support of the . 
application the defendant filed affidavits stating the nature of 
employment. Shearmah, J., ordered the defendant to attend for 
cross-examination. In an appeal against this order, the Attor- 
ney-General under instructions from the Foreign Office informed 
the Court that the defendant was appointed a member of the 
staff of German Embassy. The Court of Appeal confirmed the 
order of Shearman, J. 

Held (on appeal) that the information given by the Attor- 
ney-General as to the diplomatic status of a person claiming 
immunity from civil process was conclusive as to the fact of 
such status and the defendant was entitled to diplomatic 
privilege. 





ESHUGBAYI ELEKO v. GOVERNMENT OF NIGERIA (OFFICER 
ADMINISTERING), (1928) A.C. 459. 


Habeas Corpus—Successive appiications of the writ to dif- 
ferent Judges—Matniainobtily. M 


Although, by the Judicature Act of 1873, all the Courts have 
been combined in the one High Court of Justice, each Judge. uf 
that Court has jurisdiction to entertain an application for a writ 
of Habeas Corpus in term time or in vacation, and is bound to 
hear and determine such an application on os merits notwith- 
standing that some other Judge kas already refused a similare 
application. 





MANCHESTER CORPORATION v. AUDRNSHAW URBAN Dıs- 
TRICT COUNCIL AND DENTON URBAN DISTRICT COUNCIL, (1928) © 


1 Ch. 763. . 
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Highway—Road constituted under a local Aci—Increase 
in traffic—Deterioration of road—Repair—Liability. 

The Martthester Corporation were by a local Act of 1875 
authorised to construct a certain road in a particular manuer 
and also to maintain it at their expense. The road was com- 
pleted in 1878 and was for a considerable period maintained 
by the Corporation. About 1922, however, owing to very 
heavy traffic, the road had fallen into a state of disrepair and « 
controversy arose between the Corporation and the Local Boards 
as to the exact liability of the former to maintain the road. 


Held, that the Corporation was only liable to maintain the 
road in the condition in which it was completed in 1878 and not 


in such a condition as to bear the ordinary traffic at the present 
. day. 





Hoop’s TRUSTEES v. SOUTHERN Union GENERAL INSUR- 
ANCE COMPANY OF AUSTRALASIA, Ltp., (1928) 1 Ch. 793. 


Bankrupicy—Chose in achon—Insurance policy—Right of 
bankrupt to be indemoufred by the Insurance Company—Benefit 
of, i} vesis in the trustees in Bankrupicy—Release by bankrupt 
of the claim—Effect. 

By a policy of insurance, the insurance company undertook, 
in consideration of an annual premium, to indemnify H against 
any liability for compensation for accidental bodily injury, or 
for damage to property caused by any motor car driven by the 
accused. During the currency of the policy, H was involved 
in a motor accident whereby C was seriously injured by his 
car. #1 gave notice of the same to the company. C and the 
company could not agree as to the amount of damages and there- 
upon C sued H for damages. Subsequently H became insolvent 
and the Official Receiver was appointed trustee. Later on, H re- 
ceived a certain amoynt from the company and released his claim 
for indemnity. Subsequent to this, C obtained judgment in his 
suit against H. The trustee in bankruptcy sued tlfe company on 
the indemnity. 

Held, that the right ‘Of, {indemnity was a chose in action 
which vested in the trustee ih bankruptcy and that neither the 
faet that C’s claim was not provabJe in bankruptcy nor the re- 
lease by H would affect the right of the trustee to recover as 
against the defendant company. 


a MEA aaa 
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In re ATLANTIC AND PACIFIC FIBRE IMPORTING AND MANU- 
FACTURING COMPANY, LIMITED. ; 

Viscount BURNHAM v. ATLANTIC AND PACIFIC FIBRE 
IMPORTING AND MANUFACTURING COMPANY, LIMITED, (1928) 
1 Ch. 836. 

Limstation—Acknowledgment—-Balance sheet of company 
referring to the amount due to debenture holders but addressed 
to shareholders—Civil Procedure Act (1833), Ss. 3 and 5. 

An acknowledgment in order to be vajid under section 5 of 
the Civil Procedure Act of 1833, need not be given to the claim- 
ing creditor. 


Where the “annual balance sheet of a company which was 
sent to the shareholders represented the aggregate amount of 
interest accrued and unpaid on all the issued debentures, 

Held, that the publigation of this balance sheet was a suffi- 
cient acknowledgment of the compafty’s indebtedness to the deben- e 
ture-holders, although the balance sheet was not sent to the deben- 
ture-holders. r 





` M. WHEELER AND COMPANY, LIMITED v. WARREN, (1928) 
1 Ch. 840. ° 

Company—Receiver—Appoiniment of, by debenture- 
holder—Power conferred to act as agent and get în property— 
If implies power to sue in name of company. 

A company which was formed for the purpose of building 
and selling houses issued a debenture. The debenture-holder 
appointed a receiver in exercise of the power reserved in the 
debenture deed. A receiver so appointed was expressly em- 
powered by the deed to “be the agent of the company and to 
have power to take possession of and get in the property charged.” 

Held, that power to the receiver to sue in the Company’s 
name without obtaiping special leave to that effect was implied 
by the deed. = 

è . 

In re Eric, Luwrrep, (1928) 1 Ch. 861. 5 

Company—Liguidation—Claim by liquidator against secre- 
tary im respect of sums overdrawn—*-Procedure—C panes Act s 
(Consolidation Act of 1908), 5. 215. 

Section 215 of the Companies (Consolidatiok) Act of 1968 
is not applicable to all cases in which the Company “has a righte 
of action against an.officer of the Company, but is limited to . 
cases whtre there has been something in the nature of a breach Ob 

B 
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duty by. Iof ITT! he ‘Company. A claim by the liquidator 

against the secretary of the Company in respect of sums over- 
drawn by hyn on account of his salary and expenses does not 


fall under the section. 






In re Visser, H.M. THe QUEEN or HOLLAND (MARRIED 
WOMAN) v. DRUKKER AND OTHERS, (1928) 1 Ch. 877. 

International Law—Reverue laws of foreign State—Cog- 
nisance by British Courts—Suit io recover taxes payable under 
foreign kaw—Maintainability. 

The English Courts do not take notice of the revenue laws 
of a foreign State and consequently a foreign State cannot 


sue in England for the recovery of taxes falling to be paid under 
tite foreign law. 





SMITH, In re. PUBLIC TRUSTEE vy ASPINALL, (1928) 1 Ch. 
945. : 

Will—Trust—Dsrection to trustees to apply income to two 
persons—M origage by both dhe persons—Right of trustees to 
dispute. 

Where the trustees under a will have a dielni to apply 
the whole or. only a portion of a fund for the benefit of one 
person, but are obliged to apply the rest of the fund, so far as 
not applied for the benefit of the first named person, to or for 
the benefit of a second named person, the two persons together 
are the sole objects of the discretionary trust and are entitled, 
as between them, to have the whole fund applied to them or for 
their benefit. The trustees cannot dispute the right of the mort- 


gagee to the income of the estate, where the mortgage is effected 
by both mies persons. 





ious In re; WorRELL AND ANOTHER V. JOHNS AND 
ANOTHER, 97 L.J. Ch? 346. 

Bankrupicy—M origage—. ipulaton “for payment of 
greater amoni to mortgagee in the event of the mortgagor’ 
bankrupicy—v alidity. 


“Where the Scheme pf a mortgage docurflent is to secure 
that something more shall eome to the mortgagee, if the mort- 
gagor bedGihes bankrupt, than will come to him if he does not, 
fhe stipulatiot is void, being a direct device to circumvent the 


: bankruptcy law; but the mortgagee will be entitled to hold his 


security for the’ ite actually advanced and the Security will 
, be good to that 
y 


S 


3 
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JAMES FINLAY AND MITED V. N. V. Kwik 
Hoo Tone HANDEL MAATSCHAPPIJ, (1928) 2 K.B. 604. :» 


Sale of goods—C.I.F. contract—Bill of Lading nanny 
date of shipmunt incorrectly—Righi of byyexr=foTireages— 
Measure of damages. oa 6 BRA. 

The seller under a C.I.F. contragf ¢ botind to precire ghd 
tender to the buyer a bill of ladi A bers rectiyostatingt the i te: 
of shipment. Where the date of § bah aoe jedeteOrrestly, sf Bted . 
in the bill of lading, the buyer is 4 o damages, “the” mea- 
sure of which is the difference betwêk Drama tet. Bs pie and the 
contract price of the goods where the awe*¥hipher than -the 


former. . LP pi 2 0 T 
MORELLI v. FircH AND GrBBons, (1928) 2 K.B. 636. 
Sale of goods—Salg by descriptton—Bottle of ginger wine 

—Bottle found defective—Right to damages—Sale of Goods > 

Act (1893), S. 14 (2). 

The plaintiff purchased a bottle of “Stone’s Ginger Wine” 
at the licensed premises of the defendant and, while he tried to 
open the bottle by a corkscrew, the neck of the bottle came away 
from the bottle owing to some defect in it and the bottle fell to 
the ground and the plaintiffs left hand was cut. 

Held (in an action for damages for the personal injuries 
caused) that the sale was one by description and, therefore, there 
was an implied condition that the bottle was of merchantable 
quality and the plaintiff was therefore entitled to damages for 
breach of this condition. 








Benyon v. THorpe, 97 L.J.K.B. 705. 

Income-tax—Retired Managing Director of a Company— 
Voluntary annual allowance—Subsequenk gift of lump sum in 
lieu thereof—Amoynt, tf assessable—Income-tax Act (1918), 
Sch. E. e 

It was ‘the custom of a company to give members of its 
staff a voluntary pension or allowance on retigement, but there 
was no contract to do so nor were*these any contributions from 
either side to any superannuation fiind. Allowances thus paid 
were taxed as the income of the company. A retired managing 
director of the company was paid a certain sum on retirement, g3 
voluntary pension but subsequently the company passed a reso- ° 


lution to pay him a lump sum as a personal gift to him i in, dieu | : 
thereof. 
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Held, that the amounts paid to him cannot be regarded as a 
supplementary salary for services as they were rendered, nor 
can they be said to be “profits or gains arising from an employ- 
ment,” but that they were, in reality, nothing more than gifts 
moved by remembrance of past services already sufficiently re- 
inunerated and therefore not assessable. 


JOTTINGS AND CUTTINGS. 


Appreciations of Lord Haldate.—Four interesting and 
fitting appreciations of Lord Haldane have beeg reprinted from 
Public Admseustration for October, and issued as a pamphlet 
by Mr. Humphrey Milford, of the Oxford University Press 
(1s.), under the title “Viscount Haldane of Cloan, O.M., The 
Man and His Work”. They are “Lord Haldane,” by Vis- 
e count Grey; “Lord Haldane At the War Office.” by Sir Charles 
Harris; “Lord Haldane: His Influence on Higher Education 
and on Administration,” by ir H. Frank Heath; and “Lord 
Haldane as Lord Chancellor,” by Sir Claud Schuster. We 
have been fortunate in this age to have had two pre-eminent 
statesngen whose interest was in philosophy as well as in poli- 
tics. One is still living, and if he has lived in “Philosophie 
Doubt,” he has always been clear and direct in affairs. Lord 
Haldane combined, perhaps, in an even higher degree profound 
thought with practical administration. “Haldane at the 
War Office,” says Lord Grey, “was an example of Statesman- 
ship in action”. As for his philosophy, “he found it a real 
support in the trials and storms of life.” On his work at the 
War Officé, and of his interest in Education, we need not write 
here. The folly of the ignorant clamour that drove him into 
retirement at the beginning of the War has been fully recog- 
nised. Of his wotk during his two Chancellorships, Sir 
Claud Schuster knows more than any one else, and he gives an 
interesting account of his efforts to improve the organisation 
of the Lord Chancellor's Department, and to increase the effici- 
ency and maintaig the prestige of the Judicial Committee. As 
to the re-distribution ofethes Lord Chancellor’s multifarious 

® duties, his aim was a Ministry of Justice. That proposal met 
with strong opposition, and has npt so far made any progresa, 
Nor has his ideal of a single Court of Final Appeal. combining 
ethe House of Lords and the Judicial Committee. But his 

» career was full of achievement, and of his personal characteris- 
tics of a Minister, Sir Claud Schuster says: ° 
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“He was an ideal chief. Always courteous, always con- 
- siderate, he seemed to command affection, and in its enjoyment 
he expanded. But he knew his own mind, he preased on to his 
own goal, indeflected by clamour, undepressed by solitude, un- 
faltering in the face of death.” 

—L.J., 1928, p. 316. 





Lord Parmoor, in the course of his reference to the death 
of Lord Haldane, said:—He passed from the War Office to the 
great office of Lord Chancellor, in succession to Lord Loreburn. 
Those who practised before him knew that not only did he 
possess a great knowledge of legal principles, but that he had 
the power to Hetach bis mind so as to give an impartial con- 
sideration to the arguments addressed to him—a power which, 


in my experience at least, has only been possessed by our greater. 


Judges. From the beginning of 1914 I was again brought into 
contact with Lord Haldane as e colleague in your Lordships’ 
House, as a Lord of Appeal and a member of the Judicial 
Committee of the Privy Council. I think that his great work 
as a Judge was done in the Privy Council. There he turned 
his mind not only to the great constitutional questions which 
came before him, but to a better organisation of our whole 
judicial. system. He had not time to complete his work in 
this direction, but his influence is still seen in the proposal con- 
tained in His Majesty’s gracious Speech where we are invited to 
pass a Bill authorising the appointment of two additional mem- 
bers of the Judicial Committee of the Privy Council and one 
additional Lord of Appeal in Ordinary. 

And the Marquis of Salisbury: I have said he was 
a friend, and so he was—a personal friend ; but from æ Parlia- 
mentary point of view he possessed that great spirit of comrade- 
ship which enabled him, quite independently of any Party 
consideration, to help any man, or anyebody of men who were 
responsible for affairs, in seeing that the bysiness of the country 
was properly carried through. Personally, I can speak with 
great knowlédge, for I received the utmost consideration at his 


bands. In many departments of public life he was altggether * 


free from any Party feeling. »Heewas a great Party man, of 
course, but, beyond his Party féelings, there was a large area 
of public life which he looked upon from an entirely impartial 
standpoint, and in which he was of the greatest assistance to 
any Government, whatever its political compleXion. Thege 
were very great qualities, and I am sure all of us on this side 
of yotr Lordships’ House will miss him from the Benches 
opposite.—L.J., 1928, p. 327. 
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At the Hardwicke Society Annual Dinner the Marquess 
of Reading, G.C.B., G.C.V.O., in the course of his speech on the 
toast of the guests submitted the toast of “The Guests.” He 
said it gave the Benchers of the Middle Temple great pleasure 
in having the society as their guests at the room in which they 
held their meetings. The Society was a great society. One had 
only to look at the names of the men who had passed through it 
to be convinced of that. Many of them had attained to the higher 
offices. He had always considered the Society a very real thing. It 
taught its members te think standing on their legs. Very 
often a speech was valueless because thought was obscured. 
It taught the whole value of discussion and of replying to the 
arguments of an adversary, and this was invaluable to the 
young members of the Bar. There was no profession which 


_ offered so many inducements, so many glittering prizes to those 


who were successful, there was no profession in which jealousy 


Played so small a part, none iw which the members were more 


ready to recognise merit. But it needed that its members 
should work hard. He was reminded of what that great 
veteran who had recently died once said to him: “Now, young 
man, yqung Rufus,” as he called him, “when you are called to 
the Bar, don’t look upon yourself as a man who is his own 
master Who can come when he likes and go when he likes, but 
rather regard yourself as a clerk, who has to be at his place at 
a particular time in the morning and must not -leave until 
a particular time at night. And if you only follow that advice 
I have no doubt as to what the future will have in store for 
you.” He believed that to be the best advice to give to a 
young man, and he gave it to his friends, and he gave it to all 
members ofe the Society. He wished to impress upon the 
younger men present that they should concentrate upon their 
work, that they should give constant attention to it. This 
would be a very great gsset for the future. The young man 
was apt to be carried away by his enthusiasm, hjs thoughts taking’ 
him into the romantic regions of the Profession, and he already 
sawe himself as a learned occupant of the Bencl*; but in the 


e end hg would have achieved something, and he (the speaker) 


believed that in orfer to aghieye that something*there was no 
better profession than that ofethe Bar. If they could not all 
beeome Judges of the High Court? or even of the County Court, 
thefe was the world before them, and he would say to the young 
men at the Bar, “Go forward, don’t be discouraged, make up 
our mind that you will succeed But in order to do that 
never fail to concentrate on that purpose, and then you ewill be 
certain of some*success.”-—LJ., 1928, p. 329. 
o : 
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Irish Language in Free State Courts. —The Times Cor- 
respondent at Dublin in a message of November 7 says :—“In 
Dail Eireann to-night the Bill compelling future*barristers and 
solicitors in the Free State to have a knowledge of the Irish 
language passed its second reading by 110 votes to 15.”—L.J., 
1928, p. 330. 





Ex-Lord Chancellors’ Penstons—It has been generally 
supposed that an ex-Lord Chancellor is available, so far as age 
and health permit, for appeal work. An ex-Lord Chancellor 
is entitled to a pension of 5,000. a year. How far these matters 
are related, and whether the pension can be properly regarded 
as a quid pro quo for the judicial service, is the subject of an 


interesting controversy contained in observations by Sir Henry . 


Slesser in the House of Commons on Tuesday, in a statement 
by the Attorney-General that Lord Birkenhead will draw his 
pension “during the period of transition from his old duties 
to his new duties,” and a lengthy reply to Sir Henry by Lord 
Birkenhead in a letter to The Times of Thursday. The letter 
shows that Lord Birkenhead’s style has lost none of the force 
which characterised his utterances during his early and rapid 
rise to forensic and political fame. But remembering that 
he stood sponsor in Parliament for those provisions of the Law 
of Property Act which were designed to bridge the gap between 
the Old and the New Conveyancing, “transitional” seems as 
blessed a word to him as “Mesopotamia” has been supposed to 
be in another connection. And why, with all those glittering 
prizes in the “City” which the Press has said are already in 
Lord Birkenhead’s grasp, should there be this reluctance to 
part with the final instalment of the “bird in the hand”? That 
is a question we have no intention of answering, but we are not 
surprised that the passage from the Waplsack to the City—the 
opposite, as Lord Hailsham has said, of his own passage from 
the City to the Woolsack—rajses a little dust. We may add 
that Sir Hensy Slesser’s observations, as reported in Hansérd, 
do not appear to bear quite the interpretation which Lorg Bir- 
kenhead, quoting from The Times report, “gives them—L.J., 


1928, P- 335. 9 > 


Etiquette of the Bar—lIt is but seldom that, at the close of 
a plaintiff's evidence, his counsel finds it necessary to withdraw 





from the case and -submit to judgment by reason of matters’ 


which have appeared during cross-examination. And it 15 


hasanah 
~ 
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certainly remarkable that such a result should have occurred in 
an action,—Hopkins v. Scott (Times, November 16 and 17),— 
in which a member of the Bar sued a solicitor for an alleged 
libel accusing the barrister of unprofessional conduct. The 
suggestion was that the plaintiff had appeared in various Courts 
in cases in which he had not been instructed by a solicitor, and 
that he had engaged in conveyancing work on behalf of lay 
clients without the intervention of a solicitor. The latter 
charge does not seem to have been gone into, and, indeed, there 
is some doubt as to hòw far now-a-days counsel is entitled to 
prepare conveyancing documents for reward without being 
instructed by a solicitor. Unless it can be said that the ancient 
rule has been abrogated in some way, it would seem that he is 
so entitled; though considerations of practical convenience 


` result in its being so rarely taken advantage of that many mem- 


bers of the Bar are quite ignorant of im But the admissions 
of the plaintiff as to the methods by which he obtained instruc- 
tions to appear in various cases on behalf of clients who never 
saw or communicated with the solicitor who purported to in- 
struct him, made it plain that the allegations of unprofessional 
conduct made by the defendant to the secretary of the Law 
Society ewere so far jeans that the action must failL—L.J., 
1928, p. 337. 





Arranging the Lists—During the present Sittings two 
Judges at least have been moved to comment on the perennial 
difficulties which occur in arranging the day to day business of 
the Courts. On an application being made for a case to stand 
out of the list on the ground that the parties were not ready, 
Mr. Justice Rowlatt observed with much justice that the prac- 
tice of asking for the postponement of cases shortly—often 
immediately—before tRey are due to come into the paper for 
hearing not only makes the arrangement of the daily lists very 
dificult, but leads directly to ftftther applications for cases to 
stand out from parties who find their actions are likely to come 
on fdr trial muchearlier than they had reason tọ expect. This 
1S a matter which should? be ‘capable of remedy; as the work 
~ becomes more up-to-date, practitioners will have to take more 
care to see that they do not set down cases for hearing until 
they are practically ready for trial The other point was 
‘aised by the Lord Chief Justice, who recently complained of 
the frequent inaccuracy of estimates given to the Court as to 
fhe length of time which a trial will take. Lord Hewart’s 


+ 
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threat that he would visit an inaccurate estimate with a penalty 
in costs is the subject of a light-hearted comment in another 
column. Whilst it is, of course, impossible to, estimate with 
complete precision the length of time which a case will take in 
trial, an approximate estimate can nearly always be made; the 
experience of the past twelve months of the new system in the 
Chancery Division, under which witness actions are divided 
into those likely to take more than two days or less than that 
time, shows that. It is but very rarely that a case in the list 
of shorter cases occupies more than two days; and it’is rarer 
still that a case in the other list, unless, of course, it is settled, 
takes less than that time in trial—ZLJ., 1928, p. 337. 





“Waiting at the Bar? —“ Women,” says the headline of one 


of those chatty little articles on the position of women lawyer, : 


which constantly appear in the lay press, “Women wait at the 


Bar in vain,” and the article itsélf takes the form of an inter- + 


view with a woman barrister who suggests that “prejudice” is 
preventing the ladies now at the Bar from being as successful in 
that profession as they would wish. This prejudice, which is 
alleged even against the women solicitors, is, of course, ‘entirely 
imaginary. It is, no doubt, difficult for the barrister, af which- 
ever sex, who has not long been called, and who is conscious of 
lus or her ability, to realise that the solicitor who has to select 
counsel to represent a client cannot, except in rare instances, 
instruct a member of the Bar of whom he knows little or 
nothing. He is bound, in his client’s interest, to choose some-. 
one of whose capacity he has some knowledge, either direct 
or indirect. This is, of course, the reason why, except in 
special cases which are such obvious exceptions tha they egtab- 
lish the rule, no one who is called to the Bar can expect to make 
a living by practice for several years; and failure to attain an 
established position by any member of “the Bar is no evidence 
either of want of*ability on his or her part, or of prejudice on 
the part of solicitors or the public. As a matter of fact, the 


ladies who have appeared in Court during the last few years . 


have had a vegy considerable advantage ove» their conterfipora- 
ries of the other sex ; for they have received a great amount 


of publicity from the lay psess ; and publicity is what the” 


beginner at the Bar most needs.—L.J., 1928, p. 337. e 





The end of the Gallows.—Apparéntly the death penalt? 


for mugder is gradially dying in Europe. Austria, Belgium, ° 


C 
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Holland, Finland, Denmark, Norway, Sweden, Italy, Rouma- 
nia, Portugal and Lithuania are countries where, by express 
abrogation or by desuetude, executions are no more. There 
is an impression abroad in the country, an impression for which 
such mild authorities as Lord Darling and Lord Birkenhead 
are in part responsible, that dire results would follow the aboli- 
tion of the gallows. I must confess that I was not free from 
an apprehension that following such a change the many who 
suffer from an inhibited desire to murder their undesirable 
relatives would have a riotous feast of terrible fulfilment; or to 
put it mildly, that the number of homicides would increase. 
After reading some statistics on the subject, and particularly 
after a careful study of Lord Birkenhead’s article in “Britannia,” 
I begin to entertain serious doubts. Italy, for example, is a 

- country inhabited mainly by people of Latin race, and quick 
to strike in moments of anger. Yet | am credibly informed 

ethat between the abolition of “capital punishment in 1889 and 
the year 1920 the number of homicides declined steadily and 
remarkably. 9°23 per 100,0Q0 of the population in 1889— 
that was the homicidal rate. In 1920 it was 3:48, at the end 
of a steady and persistent decline. And so with others.— 
L.J., 1928, p. 348. 


ae 


-, A Lord Chasicellor’s Pension—The dust, as we described 
it jast week, of Lord Birkenhead’s passage from Westminster 
to ithe City *has,, pethaps, been temporarily alayed, but not with- 
out: some further commotion caused by his resentment of legi- 
ti E criticism, and his “incredibly inept”—to use his own 

s. with regard to the Attorney-General—reply to the inter- 

pn of Mr. Grant, K.C. Lord Birkenhead’s short letter- 

vege Times of Novefhber 24, associating Mr. Grant with Sir 
Henry Slesser—whoe has maintained a dignified silence—in 
the. future legal appointments “of the Labour, Party; had, 
e of course, no foundation in fact, and was unworthy of a con- 
trovefsy which, afger all, does raise an important question of 
«Principle, namely, how faf an ex-Lord Chancellor’s “pension” 
is, by unwritten practice, dependent on the performance of the 
judicial duties suitable to his postion. Why Sir Thomas 
Inskip’s reply was inept is not apparent. It was made in the 
debite on the Appellate Jurisdiction Bill on November 23 
* (Hansard, p. 2134).—L.J., 1928, p. 356. ` 
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Law and Practice-—Mr. Grant has referred to a statéhlent 
of the practice by the late Lord Haldane: “It is a popular 
superstition that because the payment to an ex-Lerd Chancellor 
is called a pension it is money which is not earned by continuous 
hard work. This is an error. The ex-Lord Chancellors sit 
just as regularly and do as much work as the six salaried Law 
Lords. . . . They are bound constitutionally and morally to dis- 
charge these judicial duties, although for historical reasons 
the payment to them has been called a pension.” This origi- 
nally occurred in an article by Lord Haldane on “The Judicial 
Committee of the Privy Council” in the Empire Review for 
July, -1927. Mr, Grant quotes it from “The Selected Addresses 


and Essays,” 1928, p. 229. Lord Birkenhead rejects it as 


being unsound in practice, and Sir Malcolm Macnaghten, re- 


ferring to the Judicature Act, 1925, section 13, and the Lord ` 


Chancellor's Pension Act, 1832, (2 and 3 Will. IV., c. 111), 


rejects it as being unsound in faw. On the legal point that ° 


may be so, though Sir Malcolm does not seem to state the Act 
quite correctly. Letters Patent may be issued granting the 
pension, and they may impose a condition of suspension on return 
to the Woolsack or the holding of any other office of profit. 
The pension is not, as Sir Malcolm says, necessarily suspended. 
What is the usual form of the Letters Patent we do not know ; 
probably the effect is to suspend the pension. The Pension Act, 
oddly enough, recites that it was a recompense for the Lord 
Chancellor’s loss of patronage when superfluous offices in the 
Court of Chancery were abolished. The inference is that ‘he 
made pecuniary advantage of this patronage, which brings hin 
near to Lord Bacon’s lamentable case. However that may Be, 
the Act shows the legal basis for the pension. As to the’ cof 
tutional practice, we prefer Lord Haldane’s authority in “this 
matter to Lord Birkenhead’s, and, as we have already intirńà 

the great Chancellors of the recent past—Lord Cairns and Lord 
Selborne—would have regarded the present controversy we 
shall we say—spained surprise.—L.J., 1928, p. 356. 





® 2 
Origin of "the Ex-Chancellon’s Rivé Thousand.—One fact 
clearly emerges from the curren? tumult concerning the ex- © 
Chancellor’s pension—Lord B Birkenhead can defend himself ; ; ard 
his letter in The Times of November 27 is of its kind a magter- 
piece. After complying with the request of Granf, K.C., ands 


delivering an “opinion” not wholly free from legal blemish, he . 


thus proceeds: “The characteristically foolish speech c$ 


~ 
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Mr. Benn.in the House of Commons, and the incredibly inept 
reply by. the Attorney-General, have given me greatly to douht 
whether I must not trust to myself alone, and not to the head 
of the Bar, to expound and enforce a position which he, of all 
others, ought to have understood, but in relation to which he 
has made so feeble and pompous a reaction.” 


It is a strange and curious thing that apparently neither 
he, nor the A.-G., nor any of the other principals took the 
trouble to refer to 2 and 3 Wm. IV, c. IH, and to observe the 
impregnable quality of Lord Birkenhead’s position, until Sir 


- Malcolm Macnaghten, whose letter, like a happy supplement, ap- 


pears under that of Lord Birkenhead, drew attent#on to the ‘pen- 
sion’s legal history. He shows not only that the ex-Chancellor 


-has a legal right to it, but that it was acquired in exchange for 


a very valuable consideration.—L.J., 1928, p. 369. 


e 





2 and 3 Wm. IV, c. II. —By that Act a number of offices, 
all in the Lord Chancellor's gMt and patronage, utterly ceased 
and determined, and “Whereas by reason of the Abolition of 
the said Offices the Lord High Chancellor or Lord Keeper of 
the Gre&t. Seal for the time being would be deprived of the 
Patronage and Gift of the said Offices, which does of Right be- 
long to and has been exercised by him ; and it is therefore just 
and equitable that more ample Provision should be made for 
the Lord High Chancellor or Lord Keeper of the Great Seal 
on his retirement from Office,” that Act authorises His Majes- 
ty by Letters Patent to give and grant to the retiring Chan- 
celloreor Keeper an Annuity or Yearly Sum of Money not 
exceeding Five Thousand Pounds for and during the natural 
Life of the Person so retiring. For the purposes of the present 
discussion, Lord Birkeghead is obviously that Person. 


But the main peint of the “characteristioally foolish speech 
of Mr Benn” remains unanswered, namely, whether it was de- 
sirable that a Judge of the highest Court, judging inter alia 
commfercial causeSy move to and fro, without prejudice or harm, 
between the judge’s seat and the directors’ aan na But that 
is an entirely different question from that of the pension.— 
LJ., 1928, p. 369. 


e 





. n Insisting on a Right—lIt is a question which has not yet 


arisen and may in fact never do so ; for Lord Birkenhead, who 
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has not discharged judicial functions since 1924, “went into 
the City” from the India Office, and may never again return to 
the Privy Council or take any part in House of Lards’ Appeals, 
commercial or other. ES 

I cannot help thinking that his declared object in retaining 
the pension “for a few weeks,” namely, to assert and insist 
upon the rights of his successors, is partially defeated by this 
declared intention of his wholly to transfer the pension to trus- 
tees for charitable uses. A successor who may be in grater 
financial need than Lord Birkenhead may be greatly embarrassed 
by this precedent. A sensitive ex-Lord Chancellor (if such 
there be) may feel that he is a robbing the hospitals by insist- 
ing on his rights. I wish Lord Birkenhead had not taken 
this foolish, generous course ; or that he would bestow the 
money in aid of a more transient catise.—L J., 1928., p. 369. 





Family Provision for the Lord Chancellor—What were 
the offices the gift and patronage whereof were shorn from the 


Lord Chancellor by that Act of 1832, and what was their 
value? 


These were the offices: Keeper or Clerk of His Majesty’s 
Hanaper (Hamper or Picnic Basket), the Patentee of the Sub-’ 
peena Office, the Registrar of Affidavits, the Clerk of the Crown 
in chancery, the Clerk of the Patents, the Clerk of the Custodies 
of Lunatics and Idiots, the Prothonotary of the Court of Chan- 
cery, the Chaff Wax, the Sealer, the Clerk of the Presentations, 
the Clerk of Enrolments in Bankruptcy, the Clerk of Dispensa- 
tions and Faculties, and the Patentee for the Execytion ef the 
Laws and Statutes concerning Bankrupts. 


The total annual emoluments of which offices, whereby the 
L.C. was enabled to make provision for his family, amounted 
to nearly £25,000 pand it is perhaps interesting to note that the 
Waxchafer or Chaff Wax recewed for his slight services 1,304. 
a year; and his deputy 400] —L./., 1928, p. 369. 


Snes @ 
e 


The Civil Judicial StatisticsThe Civil Judicial Statistics œ 
for the year 1927, which have just been published (Cmd. 3174, 
15. net) show a decline of bffsiness in the Courts of Appeal and 
in each Division of th: High Court—except in DiVorce—but a, 
very substantial increase of 16 per cent. in the number of, 
cases commenced in the County Courts, as compared with 1924 
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Fluctuations in the number of appeals may be due to a variety 
of causes, and from the point of view of the litigant, a decline 
is not to be deplored. The decline of business in the High Court 
is not very great—4°9 per cent. in the Chancery Division, 2:9 
per cent. in the King’s Bench, whilst the increase of 12:6 per 
cent. in the Probate, Divorce and Admiralty Division makes 
the total percentage reduction for the High Court 2:3 per cent. 
1927 was the first year in which the Judicial Proceedirigs 
(Regulation of Reports) Act of 1926 was in operation, and the 
increase in the Divorce figures—from 3,782 to 4,444—will, no 
doubt, be attributed in some quarters to the effect of the Act. 
As we have several times pointed out, there are three other 
factors which tend to cause an increase in the number of peti- 


- tions for divorce—the Matrimonial Causes Act of 1923, which 
‘ enables a wife to petition on the ground of simple adultery, the 


new Poor Persons system, which wasin full working order 
for the first complete year in 1927, and the extended power to 
try Divorce cases at Assizes. We observe that the officials 
responsible for the preparation of the Judicial Statistics share 
our view that these causes are responsible for the continued 
increase of Divorce business, and the more prefacing the Tables 
of figuses says explicitly that there is little ground for the 
view that the Act of 1926 has as yet resulted in any large 
addition to the number of Divorce cases. As a matter of fact, 
two-thirds of the increase in Divorce cases in 1927 were Poor 
Persons’ cases, which are hardly likely to be affected by the sup- 
pression of detailed reports.—L.J., 1928, p. 380. 


Fhe Working of the Adoption Act.—One of the most 
interesting sections of the Report deals with the adoption of 
children under the Act of 1926, and gives, we believe, the first 
available information as to the working of that Act. The most 
remarkable point which emerges is that the vagt majority of these 
applications are made to the Juvenile Court; for the first fifteen 
ménths during which the Act was in force—frém January 1, 
1927, to March 31, 1928—there were 234 applications to the 
miel Court, 311 tò the Cqunty Court, and 3,841°to the Juvenile 


æ Court. So that the applications to the Juvenile Court exceed 


more than seven times the number made to the High Court 
and the County Court together. It is of interest to note that 
About two-thirds of the children adopted are illegitimate, and 


, that in a number of’ cases such children are adopted by their 


gwn parents. The vast majority of children adopted ate, natu- 
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rally enough, under age of fourteen years at the time of 
adoption; this proportion is, we imagine, likely to in- 
crease, as there must have been a good many cases 
in the period under consideration in which de facto adoptions, 
some of which have been in existence for several years, have 
been legalised. One point is mentioned which will, no doubt 
soon come up for judicial decision by a Divisional Court; indeed, 
it is a little remarkable that this has not already happened. 
Several Courts, says the Report, have decided that an adoption 
order does not have the effect of terminating an affiliation 
order, and when consulted on the point, the Home Office has 
given similar advice. Having regard to the language of sec- 
tion 5 (1) of fhe Act—which appears to be the relevant pro- 
vision—we are a little surprised at this— 


5, (1) Upon an adoption order being made, all rights, 
duties, obligations and liabilities of the parent or parents . 
of the adopted child, in relation to fhe future... . maintenance 
aE of the adopted child . . shall be extinguished and 
all such rights .... and liabilities shall vest in and be exer- 
cisable by and enforceable against the adopter as thou 
a child was a child born to the adopter in Tamtu 
wedlock. 


The point is, at any rate, doubtful, and the sooner a deci- 
sion on the point is obtained and reported, the better, —L.J,, 
1928, p. 380. 


Defined at Last: First, Second and Third Degree—‘The 
third degree, whatever that means,” is an expression to which 
Hyde Park matters and their Parliamentary sequel have accus- 
tomed us. Vaguely we have felt that it was a dastardly attempt 
to reintroduce the torture, the “question,” the verbal rack applied 
to the mind of a frightened person for the extraction of such 
truth as for the time being might be required by the police. 


Now, at fast, we know. The trans-Atlantic term has too 
long been at large amongst us; and to the tigeless industry of 
Lord Lee of Fareham, ostensibly," we*owe this overdue meeting 
of the term and definition, and a lappy escape from this terror 
of the undefined. From Wigmore, of the U.S.A., on evidenae, 
he quoted in this wise: 


“In criminal law and practice the offieer of the law admi- 
nisters the first degree when he makes the arrest. When the í 
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person is taken to a place of confinement that is the second 
degree. When the person is taken to private quarters and 
there interrogated as to his comings and goings, that is called 
the third degree.” So now as hereinbefore declared, we know.— 
L.J., 1928,.p. 392. 


BOOK REVIEWS. 


Towarps Swaraj, by S. K. Sarma. Published by M. K. 
Srinivasa Aiyangar, Triplicane. Price Rs. 5. | 


The times we are living in mark a transitional period in 
the constitutional advance towards Self-Government for India. 
In the intensity of our aspirations we are liable to forget some 

ə of the basic principles regarding the best form of Government 
founded on democratic ideals and answering the peculiar cir- 
cumstances of a country like India with its unwieldy millions of 
diverse races and different tongues. Books on the constitu- 
tional-problems of India dealing with the chief obstacles to the 
smooth working out of a scheme of Responsible Government 
may not be unwelcome to many who are yet untutored in poli- 
tical thought and unfamiliar with the real disadvantages that 
beset our path. Hence our due thanks to Mr. Sarma for his 
new book entitled “Towards Swaraj.” 


This book touches upon all the various topics which would 
generally invite the careful attention of a student of Indian 
politics. But still we hesitate to think, it will secure a favour- 
able opinion from him, considering the incompleteness of many 
a subject that has been discussed here. The opening pages 
contain a good survey,of the period of Reforms and after, with 
an inevitable demand for further more. A clever comparison 
of our political development in rgcent years with that of some of 
the other countries who have worked out their*own evolution 
whilg equally bad conditions prevailed, brings home to us, how 
we are not too ca¥ly in our damand for Freedorfi. The diatribe 

æ against the party system onby shows the one side of the picture, 
leaving room for us to doubt the maturity of the author’s political 
thought. For no student of Modefn Democracy can say without 

¿demur that a Responsible Government will be an easy success 
| without political patties. On the other hand, it should have 
peen pointed out, that the evil arises only out of the existence 
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of numerous parties instead of two. Sober opinion and maturer 
wisdom would persuade us to the belief that an increasing 
collective responsibility of the Cabinet will certainly, one day, 
tend to the reduction of parties. The question“of the prepon- 
derance of the Central Government over those of the provincial 
has been discussed here half-heartedly. A type of Govern- 
ment, as in Canada with a Central Legislature as a repository 
of residuary powers or as in the latest German constitution, 
with a central legislature having a normative jurisdiction over 
the provincial legislative bodies, may be a God-send to us. 
But we have to pause here in order to express our surprise at 
the conspicuous absence of a timely discussion of the recom- 
mendations Ofsthe Nehru Report. We cannot resist remember- 
ing the significance of the words of one of our own writers 


who characteristically criticised the obsession by the Central 


Government thus, “the head-gear, if a grace and a, necessity, 
has now become a loaf, which fatigues the pilgrim on his way 


to the hill-god.” The function of the Central Government, mo 


a scheme of a Responsible Government, with certain powers 
exercisable on rare occasions, af enumerated by Sir P. S. Siva- 
swami Aiyar in his recent book “The Indian Constitutiopal Pro- 
blems” appeals to us to be necessary for our own safety. The 
proposal for an itinerant batch of the Judicial Commitfee of the 
Privy Council to be visiting India is unconvincing in view of the 
enormous drain that may be caused by it on the finances of the 
State. It is not too prematurely expressed when the author 
points out how the Secretary of State’s Council has outlived 
its usefulness. 


However much we may be in sympathy with the pgtriotic 
feelings of the author when he deals with the questions of 
Indian Defence and Native States, we are only inclined to judge 
them, as lacking sufficient materials, especially, when our minds 
are fresh with information from the chapters bearing the same 
headings in the book of Sir P. S. Sivaswami Aiyar. The 
chapters on franchise and Administrative Services have enot 
been rendered quite alluring. l 


. p « g æ 
That this volume should have followed in quick succession 


the book on “The Indian Constithtional Problems” which deal” 


with almost the same subjects is perhaps its chief handitap. 
Yet we conclude, that certain portions of this book containing 
pungent and often wholesome remarks against the existing ordes 
offer us lively reading. —K.C. P 
D . ` 
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Taz INDIAN Constitution, by Mr. M. C. Chagla. 
A Bombay Book Depot, Girgaun, Bombay. Price Rs. 3. 


This tiny, volume is a successful attempt to present the 

student world with a neat and analytical exposition of the 

> h chief provisions of the Government of India Act of 1919. it 

is much helpful to have given in such a concise form the history 

of each part of the constitutional machinery with a criticism 

e of its working. On the whole the idea underlying the publica- 

tion is praiseworthy, though we cannot for a moment agree 

to any Such notion, that a thorough grasp of the constitution 

of India can be gained by going through these pages. The 

book strikes us as more an aid to pupils studying for a ques- 

tion paper on the Government of India Act thdh as a treatise 

A forthe enlightenment of the general public upon the present 
- constitution. 

. Anyhow we appreciate the author for his fair contribution 

° to the increase of a correct knowledge of the Indian Constitu- 
tion.—K.C. 





THe LAW RELATING TO ACCOUNTS IN BRITISH INDIA, by 
N. Kasturiranga Aiyangar, B.A., B.L., Advocate. Published by 
Globe Publishing Co., Madras. Price Rs. 2. 


The object of this small book is in the author’s own words, 
firstly to equip the profession with a handy treatise enunciating 
and illustrating the various principles governing the subject of 
accounts, together with the up-to-date case-law thereon and 
secondly to place the legal profession on the track of commer- 
cial techniques and modern methods of accounting in commer- 
: cial circles. The author has also dealt with the articles of 

the Limitation Act relating to acknowledgments, part-payments, 
accounts stated, and mutual open and current accounts and the 
case-law on them. He has besides incorporated the law relating 

to appropriation of payments in the Indian Contract Act 
and the provisions of the Indian Evidence Agt relating to 

* account books and their evidentiary value. Going through 
some of the page® of the book, we find it stated, on page 83, 
wthat a payment of interest hy one of the heirs of a deceased 
° debtor will not save limitation as against the other heirs and 
Ajun Ram Pal v. Rohima Banw and Yagappa Chetty v. 
K. Y. Malomed* are referred to in support of the proposition. 


b = ma — -~ 











e 1. (1912) 14 I.C. 128. 2. (1917) 40 I.C. 858 
r . 
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We must point out that the question is by no means free from 
doubt, and the decision in Arjun Ram Pal v. Rohima Banw 
is in conflict with the observations in Sarada Charan v. Durga- 
ram De Simha’ and has not been followed in Ibrahim v. Jag- 
dish Prasad* which reviews all the cases and in which the con- 
trary view has been laid down. Since the publication of the 
book under review the Madras High Court has followed the 
Allahabad case and dissented from Arjen Ram Pal v. Rohima 
Banu.’ The glossary of mercantile terms and the appendix relating 
to accounting in commercial circles will, we are sure, be -found 
useful. The utility of the book would have been considerably 
enhanced if the technical expressions used by the Nattukottai 
Chetties in thei» accounts and their mode of dealings which 
frequently come before the Courts had also been considered. 


Court FEEs AND Suits VALUATION Acts, by Jhanabi 
Charan Bhaumick, B.L., 3rd Edition, 1929, Published by Messrs. 
M. C. Sarkar & Sons, Calcutta. Price Rs. 4-8-0. 


This is a commentary on the Indian Court-Fees Act of 
1870 as amended by the various local Legislatures and of the 
Suits Valuation Act giving the circular orders, rules and noti- 
fications by the Local Governments and by the High Courts of 
Calcutta, Bombay, Madras, Patna, Allahabad and Rangoon. 


The learned author has brought the cases up-to-date. We 


however miss the reference to Subramatia Aiyar v. V. Rama 
Atyar® where the learned Judges have noticed the anomaly, 
of a suitor, having to pay a higher Court-fee, under Sec. 7.(5) 
(d) of the Court Fees Act, when he sues for the possession 
of a part of an estate than if he has to sue for the entire estate 
under clauses (a) and (b) of the same sub-section. The 
learned Judges have held that this anomaly has been rectified 
by a notification of the Government of India referred to by 
them. If theeconstruction of the notification adopted by thre 
learned Judges is right, many decisions referred to by. the 
learned author, at pages 67 and 68 of his boék, might require 
reconsideration. We hope the bogk ‘will be found useful by 


practitioners and judges. r 
© o 
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POLICE REPORTS AND INVESTIGATION, by Khan Sahib 
M. K. A. Khan, Advocate, Lahore. Price Rs. 4. 


This is. the third publication of Mr. Khan’s Civil and 
Criminal Law Series. The author has dealt in this volume 
with the law and practice relating to Police Reports and In- 
vestigation having reference to the relevant provisions of the 
enactments. The decided cases are noticed in their places. 
The debates in the Legislative Assembly and the Police Rules 
and Regulations are also given and they will be found useful. 


+ 


ACCOMPLICE AND APPROVER, by Khan Sahib M. K. A. 
Khan, Advocate, Lahore. Price Rs. 4. 


This is the fourth publication of Mr. Khan’s Civil and 
Criminal Law Series. The author has in this book dealt with 
the law relating to accomplices and approvers with reference 
to the relevant provisions of statutes relating to the same and 
bringing the case-law up-to-date. There is also a special 
treatment of the law relating to bribery in the course of the 
author’s treatment of the subject. 
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CRITICAL NOTE. 


RamGoPpaL v. DHANJI JADHAvjI BHATIA, (1928) L.R 
55 LA. 299: LL.R. 55 C. 1048: 55 M.L.J. 248 (P.C.). 


The decision of the Privy Council in this case deals with 
an important point in the law of damages arising out of an 
anticipatory breach of contrac namely, how and in what 
manner the plaintiff ought to have mitigated the damages. The 
position is summarised in the concluding ‘passage thus: “The 
contract was repudiated almost as soon as it was made, and, the 
intended operation being thus baulked, the plaintiff was en- 
titled to measure his damages as they then stood and could not 
be required by the defendants to buy the cotton, which they had 
announced in advance they would not gin for him.” It is 
difficult to understand what was meant by the words “as they 
then stood”. Could it have been intended thereby to depart 
from the well-established rule that even in cases of anticipatory. 
breach the damages ought to be assessed with reference to the 
date of performance though the plaintiff might bring his suit 
immediately after the breachr The position that the plaintiff 
need not have purchased cotton will be perfectly intelligible if 
other means of having the cotton ginned were unavailable. 
But it appears from the judgment that there were other mMls 
in which the cotton could have been ginned on payment of an 
extra cost. Uader those circumstances the question reduces 
itself to whether the plaintiff wasebound to enter into a fresh 
contract with some other ginnifig mill after the breach and þe- 
fore the date of performance. If he must, then it follows thAt 
he should have had the cotton ready. Supposingein the case 
under discussion instead of the defendant having been in breach | 
the plaintiff > was, can the mill-owner recover the entire ginning 

E 
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charges by way of damages without attempting to get other 
cotton for being ginned? 


In England the preponderance of authority seems to be in 
favour of the view that “if the plaintiff acts unreasonably in 
not making a new contract before the time of performance, 
which will secure substituted performance at lower cost than 
would be required when performance is due, his damages will 
be based on such lower cost.*” This rule which seems to have 
had its origin in an observation of Cockburn, C. J., in Frost v. 
Knight! has been largely invoked in cases of contracts for the 
sale of goods. No doubt Kelly, C.B., took the view in Brown 
v. Muller’ that the plaintiff could not be called upon to enter 
into a fresh contract, but Bramwell, B., who had left the Court 
before judgment was pronounced seems to have thought other- 

: wise and in Roper v. Johnson the latter view found favour. 
It may be mentioned incidentally that Mr. Mayne’s view as to 
the effect of Roper v. Johnsoft is open to question. Far from 
following Brown v. Muller the learned Judges sought to ex- 
plain it away on the ground ébat it simply negatived the plea 
that the omus rested on the plaintiff in such cases to prove his 
inability to enter into a fresh contract. It was clearly indi- 
cated that the result would have been different in the case be- 
fore them if the defendants had adduced evidence to the effect 
that “the plaintiffs could without extraordinary trouble have 
entered into another contract”. 

In Roth & Co., Lid. v. Taysen, Townsend & Co.“ a 
seller's action to recover damages, the Court of Appeal held 
affirming a judgment of Mathew, J., that the plaintiffs failure 
to sel] the cargo at a favourable time was unbusinesslike con- 
duct and the same was made the ground of estimating the 
damages on a diminished scale. It cannot seriously be con- 
tended that it makes any difference in principle whether the 
action is at the instance of the seller or the buyer Paysu 
Lid. v. Sounders* Was a buyer’s action and it was held that 
the plaintiff was bound to accept a substituted contract on 
* modified terms offered by the seller in default. It may per- 


is Na E NGENEH SE 


*Mayne on Damages, 10th Ed., p 123 
1 (1872) LR 7 Ex illatil3. . 2. (1872) LR. 7 Ex. 319 at 322, 
: 3. (1873) LR 8 CP 167. 
tSee Mayne on Damages 10th Ed., p 164. 
4. (1896) 12 TLR 211: 1 Com Cas. 206 See also Judgment of 
Mathew, J., in 12 T.LR,, 100 
Ps 5 (1919) 2 KB. 581 (CA.} 
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_ haps be said that it is one thing to hold that the plaintiff ought 
to accept an available contract, another thing altogether to 
claim that he should endeavour to obtain a new one. But 
two subsequent decisions seem to have gone the length of say- 
ing that the latter course must be pursued if circumstances 
permit. In Melachrino v. Nickoll the decision turned on 
the question whether the time for the performance of the con- 
tract was ‘fixed’ within the meaning of the Sale of Goods Act. 
But the judgment of Bailhache, J., contains a lucid exposition 
of the rule as to mitigation of damages in cases of anticipa- 
tory breach. He says: “Tt is the duty of the buyer to go into 
the market ang buy against the defaulting seller if a reason- 
able opportunity offers. This is expressed by the phrase ‘it 
is the buyer’s duty to mitigate the damages’. In that event 


the damages are assessed with reference to the market price ` 


on the date of the respurchase.. If the buyer does not per- 


form his duty in this respect the seller is none the less en- | 


titled to have the damages assessed as at the date when a fresh 
contract might and ought to Have been made.” The later 
case of Millet v. Van Heek & Co." is perhaps more authori- 
tative not only because it was a pronouncement of the Court 
of Appeal but also because the question there arose directly. 
It was held that the difference between the contract price and 
the market price was only a prima facie rule. Where the 
reasonable course to be pursued would be for the buyer to 
enter into a forward contract on the date of the breach or at 
some later date the damages should be assessed according to 
the difference between the price in that forward delivery and 
the contract price. The test seems to be whether the plaintiff 
acted as a prudent man of business. It will of course be a 
question of fact in each case whether he acted unreasonably in 
not efitering into a forward contract. (Paysu, Lid. v. 
Saunders.) It js also fairly clear that in such cases the onus 
rests on the defendant to proye that the plaintiff could reason- 
ably have mitigated the damages in that manner. - = 


The cases referred to above are no doypt cases under the 
Sale of Goods ‘Act but the principle underlying them would seem 
to be one of wider application, in the law of contracts. Thus 
it is said that “if a charterer refuses to load the agreed cargo, 
the master should do what he prudently can to, get another 








4 a. 


5, (1919) 2 KB 581 (CA.) -6. (1920) 1 KB 693 a: 697.. 
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cargo, at as good a freight as may be-had, and so avoid sailing 
empty”. (Carver’s Carriage by Sea, 7th Ed., p. 991.) In 
Harries v. Edmonds® Baron Parke took the view that if the 
contract had been broken by the freighter not putting any cargo 
on board within the stipulated time, it was the captain’s duty 
to take a cargo at the most he could get so that the damages 
to be paid by the freighter should be reduced as much as possi- 
ble: “In that case, however, it appears that the freighter’s 
agent did in fact offer a substituted cargo. Whether it is the 
shipowner’s duty to ehdeavour to obtain a fresh cargo is 
answered by the later case of Wilson v. Hick? It was held 
that the conduct of the captain in remaining jnactive at the 
port of loading and declining to go to some other port in the 
hope of obtaining a cargo was unreasonable and that he could 

‘not recover full freight. In Smith v. M’Guire*® Martin, B., 
threw out an observation that the shipowner was not bound 

eto go and look for employment for his ship in order to relieve 
the charterer from the consequences of the breach. This 
was, however, by way of obif@r and has not been followed in 
later decisions. In Aitken Lilburn & Co. v. Erusthausen & 
Co.” the above case was cited but no reliance was placed .on 
the observation of Martin, B. In fact the counsel who appear- 
ed“ for the plaintiffs seems to have thought it unarguable and 
A. L. Smith, L.J., says: “It is not disputed that when the de- 
fendant refused to perform his obligation (to load cargo) it 
was incumbent upon the plaintiffs to do what was reasonable 
to mitigate the damages...... and that, if the plaintiffs could 
reasonably obtain other cargo to fill up the space which the 
defendant had wrongfully refused to fill up, they were bound 
to do so.” A similar view was expressed by Mathew, J., in 
Nickoll & Knight v. Ashton, Edridge & Co.* and the same 
was ‘approved by Vaughan Williams, L.J., on appeal. 


In the converse, case, if there is defauft on the part of 
the carrier to provide the means of conveyance, it has been 
held that the freighter must reasonably utilise such other means 
of comveyance as gay be available. IJrvite v., The Midland 
Great Western Railway ¢lrelund) Company” is illustrative. 
a- FD aaa ananya aaa 

«8 (1845) 1C & K 686 "9. (1857) 25 L. J Ex 242 
è 10 (1858) 3H & N 5% 157 ER 58. 
11. (1894) 1 Q.B- 773 (CA.) at 781 per A L Smith, LJ. 
e -12. (1900) 2 QB. 298 at 305,-on appeal (1901) 2 KB. 126 (CA) at 
138 per Vaughan Williams, L J 
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The railway company committed a breach of contract in re- 
fusing to provide the agreed type of wagons for loading hay. 
The plaintiff kept the hay for some time and gold it for a 
much smaller price than what it would have fetched if it had 
been sold at the place of destination. It appeared, however, 
that the plaintiff could have got some other type of wagons 
or at any rate that he could have sent them to the place of 
destination by cart track. It was held that the plaintiff could 
recover by way of damages only the extra charge of convey- 
ance that might bave been incurred if those other means of 
conveyance had been availed of by him. 


Take again an ordinary contract of letting or hiring. 
A agrees to let his house to B at a certain rent. B refuses to 
take the house and is sued for damages. It is submitted that 
the proper measure of damages in such a case is the loss of 
rent suffered by A afte? deducting such sums as he might and 
ought to have recovered as rent from another person if he 
had taken reasonable stepsto secure another tenant. British 
Steamship Automatic Delivery Co., Lid. v. Haynes* was a 
case of contract of hiring. The defendant wrongfully re- 
fused to adcept the machines which he had hired for a period 
and the plaintiffs made no attempt to re-let the same. It was 
held that the measure of damages was the amount of the rent 
from the time the machines were tendered until the expira- 
tion of such a period as the plaintiffs would require in order 
to re-let the same to somebody else. This ruling will be 
directly applicable to the converse of the Privy Council case 
which has been indicated above. 


The rule as to the plaintiff’s duty to minimise damages 
has also been applied in cases of breach of contract of service. 
Both in Smiths Law of Master and Servant (7th Ed., 
p. 114) and in the notes to Cutter v. Powel" (Smith's Lead- 
ing Cases, 12th Ed, p. 57), the rule is stated somewhat 
cautiously. It is said that “ifethe servant could have obtained 
other employment of a precisely similar kind which a reason- 
able man would have accepted he can onlyerecover nominal 
damages.” It is not quite cleaf whether they intended to 
approve of the rule that the employee is under an obligation 
to look for other employmegt after the date of his wrongful 
dismissal. It may be said that in Macdomnel v. Marsden 


14. (1921) 1 KB 37 15. (1795) 6 Term Rep. 320 
; 16- (1884) Cab. & E 281. -7 
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and Brace v. Calder“ which are the cases relied on, substituted 
employment had been offered to the employee. But the rule 
in its extended form had been laid down by Erle, C.J., in the 
earlier case of Beckham v. Drake? where he says: “The 
measure of damages for the breach of promise of service is - 
obtained by considering what is the usual rate of wages for 
the employment contracted for, and what time would be lost 
before a similar employment could be obtained. The law con- 
siders that employment in any ordinary branch of industry 
can be obtained..... “and that when a promise for continuing 
employment is broken by the master, it is the duty of the 
servant to use reasonable diligence to find another employ- 
ment”. It cannot therefore be said that the plaintiffs duty 
ends with accepting the offer of an alternative employment. 
In many cases such employment may not be procured without 
his taking certain steps. It will, of aourse, be a question of 
fact what steps he should take and what kind of employment 
he should accept. 


What is the application ĝf the rule to the case of a breach 
of contract of marriage? If Æ promises to marry B after 
ten years and breaks it the next day, should B go' about and 
see 1f some other suitable alliance can be obtained. The 
injured party might feel so disappointed that she might choose 
to remain a spinster for the rest of her life. In such a case 
can her conduct be styled unreasonable? While it would be 
ludicrous to hold that any such duty is cast upon the injured 
person it cannot be ignored that if as 4 matter of fact some 
other suitable marriage is arranged the party in default can 
plead the same in mitigation of damages. The difficulty in 
applying the rule as to mitigation in its extended form arises 
in such a case because of the peculiar nature of a marriage 
contract. In such a case the damages are for the bodily or 
mental pain of the injured party and the,action is more er 


delicto than ex contract. i 


Thus it will appear fairly well settled thaf in a case of 
antiaspatory breagh the plaintiff is under a duty after accepting 
the repudiation to endeaveur to obtain substituted performance 
if such a course appears reasonable. This is merely an appli- 
cgtion of the broader principle egunciated by Loreburn, L.C., 
in Lodge Holes Colery Co., Lid. v. Wednesbury Corpora- 
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tion’® that “even those who have been wronged must act 
reasonably.” The substance of the rule was also laid down 
by Haldane, L.C., in British Westinghouse Eleciric & Manu- 
facturing Co. v. Underground Electric Railways Co. of Lon- 
don” in the following words: “The fundamental basis is thus 
compensation for pecuniary loss naturally flowing from the 
breach; but this first principle is qualified by a second which 
imposes on a plaintiff the duty of taking all reasonable steps 
to mitigate the loss consequent on the breach and debars him 
from claiming any part of the damages which is due to his 
neglect to take such steps”. 


Under the,Indian Law the rule as to mitigation is stated 
quite broadly in the explanation to section 73 of the Contract 
Act as one applicable to all kinds of contracts. It says that 
“the means which existed of remedying the inconvenience 
caused by non-performance of the contract must be taken into 
account.” Both in Jamal v. Moola Dawood Sons & Co.” 
and in the case under discussion the Privy Council bas recog- 
nised the general principle that*the plaintiff should mitigate 
the damage. Whether it is his duty to enter into a forward 
contract in order to get substituted performance has not how- 
ever been so frequently raised. The point was discussed in 
an early case which came up before the Sindh Judicial Com- 
missioner’s Court and one of the Judges was inclined to follow 
Roper v. Johnson? (See James Finlay & Co., Lid. v. David 
Sassoon & Co.™) In another case which came up before the 
Rangoon High Court the question seems to have been answer- 
ed though without reference to authorities. In Ma Hin 
Yi v. Chew Whee Shein® the defendant failed to place a. rice- 
mill at the disposal of the plaintiff during the paddy season. 
In an action to recover damages their Lordships Heald and 
Chari, JJ., held that “if it had been proved that the plaintiff 
could have obtained some other mill then he was only entitled 
to the difference between the rent reserved under the lease 
and the rent he would have to pay for the other mill”. As 
it was, the learned Judges had to decide the case in the abgence 
of any evidence, but the position seems to ‘have been recog- 


nised that the plaintiff was underea duty to endeavour to get ome = 
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substituted performance and that the defendant should prove 
that he could do so. The principle was also applied by the 
Madras High Court in a case of improper termination of a 
lease by the lessee. (Govindasami Chettiar v. Palantappa Chet- 
ttar.**) It was held by Ramesam, J., that the lessor was under 
a duty to mitigate the damages by taking new tenants for the 
unexpired period of the lease for a smaller rent. 


It would thus scem that in the case under discussion the 
Privy Council proceeded on too narrow a view of the rule as 
to mitigation of damages. If their Lordships had decided the 
case on the ground that it was a mixed question of law and fact 
and that the defendant should have proved got merely that 
there were other mills at which the cotton could have been ginned, — 
but also that they would have been available if necessary steps 
had been taken, there may be nothing to say against it. As it is, 
the statement of law extracted in the lreadnote that “the plain-- 
tiff was not bound to buy cotton and have it ginned at other 
mills under his obligation to mitigate the damages” seems to be 
too broadly worded. The question being one of some nicety and 
af great importance to the commercial world it is hoped that 
when the matter arises again there will be a fuller and more 
authoritative pronouncement on the point. 


B. V. ViswanATHA AIYAR. 





SUMMARY OF ENGLISH CASES. 


GRAY AND OTHERS v. PERPETUAL TRUSTEE COMPANY, 
LTD. AND ANOTHER, (1928) A.C. 391. 


Mutual Wills of husband and wife—If can be revoked by 
the utfe—-Effect of wife taking benefits under the husband’s 
Wil—Terms of husbands Will not putting her to elacton—No 
apprabaiton and reprobation. 4 


Mr. and Mrs. Hargrave made Wills simultaneously in each 
atMer’s favour. The husband died first and the’ wife took the 
bene{ts conferred upon her by the husband’s Will. Subsequent 
to his death, she executed another Will which “interfered with 
the provisions of her prior Will. Their Lordships held that 
the evidence did not establish any binding contract between the 
htisband and the wife not to revoke the Wills and that the mere 
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agreement between the husband and the wife and that ‘without 
such a definite agreement there can no more be a trust in equity 
than a right to damages at law’. In re Oldham [(1925) Ch. 
75] approved. 

On the further question of election, held that there was 
nothing in the language of the husband’s Will which either put 
the wife to her election, or put her in the position of seeking at 
the same time to approbate and reprobate its provisions. 





In re STOKES. BOWEN v. DAVIDSON, ( 1928) Ch. 716. 


Wil—Bequest of legactes—Time for commetcement of 
interest on the Begactes—Death of the testatrix or a year after 
deaith—S. 43, Conveyancing Aci, 1884. 


By a Will and codicil, a testatrix bequeathed three sums of 
money (referred to as fumds 4, B and C) to trustees of the Will 
upon different trusts. The question was as to the time from 
which interest was payable on the three funds. Held “that 
the ordinary rule is that a legacyecarries interest only from a 
year after death, save in certain circumstances, as, for instance, 
where a testator gives a legacy to his infant child or to a person 
to whom he stands in foco parentis; but it may however be 
inferred from the context of the Will that a legacy not prima 
facte carrying interest is intended to carry interest from the 
date of the death ;” the bequest of a sum with power to maintain 
out of income is an indication that interest must run from death 
and it is not necessary that there must be in the Will an impera- 
tive trust to maintain out of income. As regards the two sums 
A and C, held, there was a clear intention appearing in the Will 
that the sums should carry interest from death; with regard to- 
the sum B, there was nothing special from which, if the fund 
stood alone, it could be so inferred, but from its being one of a 
group of three legacies, two of which clearly carried interest 
from death, Aeld B also carried interest frdém death. 





ROBINS, In re. HOLLAND v. GILLAM, (1928) Ch. 72]. 


Trusts—C osts of Necessary repos to trust premtses— 
Whether to be borne by capital or shcome—Trustee’s discretion 
— Not interfered with if bong fide—Court’s powers to decide. 

A testator devised in favour of certain trustees appointed | 
by his Will his real estate and directed them to pay the income 
arising from them toʻa class of persons during their lives and ; 

F 
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on the death of the last survivor of that class, the estate to be 
sold and the proceeds thereof divided amongst another class of 
persons then ascertainable. The trustees in the course of due 
management of the estate effected certain mecessary repairs 

“to the trust premises and applied to the Court for directions as 
to how the expenses of repairing should be borne as between 
capital and income. 

Held, that both under section 102 of the Settled Land Act, 
1925 and section 28, clause (2) of the Law of Property Act, 
1925, the trustees have a discretion to allot the expenses either 
to capital or income and if the trustees should exercise it bona 
fide, the Court will not interfere with it. But if the trustees 
without exercising it themselves apply to the Court for direc- 
tions, the Court is free to determine the question with due re- 


` gard to the principle laid down in such cases as If re Hoichkys 
(32 Ch. D. 408). : 





SPENCER AND Haussr’s LONTRACT, In re, 97 L.J.Ch. 335. 


Immoveable property—V endor and purchaser—Contract 
to make title in a particular capacity—If amounts to a warraitty 
to make title in that capacity—Purchaser if can repudiate. 


In a contract to sell real estate, the vendors were stated to 
be selling as trustees for sale under a Will; they were in fact 
legal personal representatives of the testator. The question raised 
was whether the purchaser can be compelled to accept the title 
which they -could give as such legal personal representatives 
when they could not make title in the capacity in which they 
stated they would make it. Held, that as a man who enters into a 
contract to sell land, stating that the title begins with a certain 
document, may make title in any way he can, so too if a man 
contracts to make title in some particular capacity, that is only 
a warranty that he will make a good title and not that he will 
make it in the particular form, The contract does no more 
than indicate the way in which the vendor is contemplating to 
makg a title. 


JOHNSON v. CLARKE, (1928) Ch. 847: 97 L. J. Ch. 337. 
Specific performance—Conirtct for sala of real estate— 
„Described as subject to a tenancy from year to year—Tenant 
setting up an option to purchase and option for a lease—If 
f purchaser can repudiate on that ground—Courťs duty to de 
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cide validity of tenants ittle—Agreement to tenant signed by 
One executor only—tlf sufficient. 


The defendant in the action had agreed to’ purchase cer- 
tain freehold property consisting of cottages and a dwelling- 
house (Sandwell Grange) with lands adjoining, but he refused 
to complete the purchase on the ground that, a third party 
Richards set up an agreement with the plaintiffs (executors) 
giving him an option of purchase and an option for a lease for 
his life at the same rent. The agreement was contained in 
a letter signed by one of the three plaintiffs alone as for himself 
and his co-executors but it was found that this had not been 
communicated eto the co-executors. In the contract for sale 
the tenant was described as a tenant from year to year and 
the purchaser had notice only of that. 


Held, that Richards was only a tenant from year to year 


and it was beyond the powers df the vendors as personal re-* 


presentatives to grant an option to take a lease for an indefinite 
period at the same rent. e 


The Court in an action for specific performance has, 
according to the modern practice, to decide on the facts proved 
in the case, if the third party claimant has a reasonable chance 
of success in an action against the purchaser, even though the 
decision may not bind the third party interested. But if there 
is any mode by which the question can be effectively deter- 
mined in stich a manner as will bind all the persons interested 
in the estate—by originating summons or something of that 
sort—the Court will not then force a title upon the purchaser. 





In re Mason, (1929) 1 Ch. 1. 


Limitatton—Ex gratia granis by Crown of lunatic’s 
funds—Clarm long after, by alleged next-of-kin’s representa- 


iswes—Mistake of fact—Startytg point of limitation—Intestates 
Estates Act, 1884, Section 3. 


In 1926 certain persons claiming to be dhe represent&tives 
of the next-of-kin of a lunatic who died in 1798 presented a 
petition of right asking for payment to them of the lunatig’s 
personal estate which was then with third persons under en 
ex gratia grant from the Crown. In the course of administra- 
tion proceedings relating to the estate of the lunatic’s fathef? 
the Master had reparted that she had no heir-at-law or next-of-°* 
kin and” that had been confirmed by the Court. Relying of 


+ 


oo wee 


40 THE MADRAS LAW JOURNAL. [ VoL. 


this, the Crown had made the grants in question subject to any . 
claim or right of any person who should thereafter by due 
course of law- prove himself to be her next-of-kin. It being 
contended that the petition of right was barred by limitation, 

Held, that it was barred by section 3 of the Intestates Es- 
tates Act of 1884. On the finding of the Master, which was con- 
firmed by the Court, the title of the Crown to the estate was 
immediate and effective (the estate being bong vacanita) and 
Crown took and held it as of right and not in trust for any 
person. 

Even as an action to recover money paid under a mistake 
of fact, the statute must be taken to have run®from the date 
of payment and not from the date of discovery of the mistake 


| nor from the date when the plaintiff might have discovered it 


by the exercise of reasonable diligence. 


o Ouaere—1f Rustomsi v. Queen, 1 O.B.D. 487, is good law. 


SMITH v. Woop, (1929) 1 Ch. 14. 

Principal and swrety—Charge by several persons of their 
respective properties for the whole debt—Release of one pro- 
perty from security anthout the consent of the other parties— 
Effect of—Quantum of prejudice if material. 

A number of persons deposited their respective properties 
with the defendants and charged them with the repayment of 
a debt due to the defendant. They did not undertake any 
personal liability but each of the properties was charged with 
the whole debt. One of the properties was withdrawn from 
the charge. Held, that the principles of law applicable to 
sureties apply to all cases where adjustment of rights intar se 
by contribution or marshalling arises. The creditor cannot _ 
make a particular and separate bargain with one of the deposi- 
tors releasing the security put up by him from liability without 
the consent of the other parties to the deed, the extent of the 
alteration or prejudice thereby being immaterial. 

@ 





We v. Petre, (1929 1 Ch. 33. 


e Mortgage of shares—Loan enot repaid—Shraes trans- 
ferred to mertgagee’s name—Dividends, etc., received from the 
company by mortgageé—M ore than enough to pay off the mort- 
gage money with interest—Redemption attion on originating 
Simmons—Time limit for redemption of morigage of personalty 


© 
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—Delay more than 12 years—Claim for accounts of dividends 
received. 


The action was brought to redeem a mortgage of shares 
in a limited company. The mortgage was effected 26 years 
before to secure a loan of £1,000 repayable in three months 
with interest. The loan was not repaid but the mortgagee to 
whom the shares had been transferred had received from the 
company direct by way of bonus, dividends, etc., more than 
enough to cover the mortgage amount with the stipulated interest. 
The defence was that the claim was stale and barred by limita- 
tion, laches and acquiescence. 


Russell, J., and on appeal, the Court of Appeal negatived 
the proposition that in the absence of a statutory bar for re- 
demption of mortgages of personalty, the Court ought to apply 
the 12 years rule of limjtation on the analogy of the Statute of 
Limitations relating to land, and further Held that unless the 
right to redeem has been destroyed by statute, foreclosure, sale 
or release, equity should not depsive mortgagors of their right 
to redeem, if when they assert it, the debt has been or can be 
repaid, the security is available, and there has been no change in 
the position of the mortgagee or any one claiming under him 
which would make it unjust, or inconvenient, or impossible to 
restore the parties to their original position. But if the mort- 
gagor who could object, lies by and knowingly permits another 
to alter his position, it will amount to acquiescence and in that 
case, even a shorter period of delay would constitute a sufficient 
ground for refusing relief. 


Per Lawrence, L.J—-There is no rigid rule that every 
equity must be acted upon at the utmost within 20 years and if 
not so acted upon will be barred. The only question is if “it 
would render it practically unjust to give the plaintiffs their 
remedy.” 


The Court of Appeal (differing from Russell, J.), Agld 
that in a redernption action, an order for payment by the mort- 
gagee of the amount which his estate has beem overpaid mmy be 
made on an originating summons." | 


Distinction between bar by limitation, laches and acquies- 
cence pointed out. = À 


paras 
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TILLING-STEVENS Motors, LTD. v. Kent County Coun- 
cm, (1929) 1 Ch. 66. ° 


Reverue—PetroLelectric motor—tlf ‘dectrically propelled’ 
—Finance Act, 1926, Section 13, Sch. I, para. 5. 


Is a vehicle called the petrol-electric motor an “electrically 
propelled” vehicle within the meaning of para. 5, Sch. I of the 
Finance Act, 1926? The primary motive power of the motor 
is the usual four cylinder internal combustion engine operating 
by the combustion of petrol coupled through a spring drive to 
an electric generator which transmits its power to an electric 
motor which drives the rear wheels through a cardan shaft and 

- differential gear. ° 


Held, by the Court of Appeal (Russell, L.J. dissenting) 
reversing the decision of Clauson, J. that it is not an electrically 
propelled vehicle. The vehicle only provides a simpler method 
e of running in what is a petrol-driven vehicle. Petrol is the 
essential for the car as without it the electricity cannot be gene- 
rated to drive the rear wheel, 


Russell, L.J.—The test of the statute is not prime source 
of power, but electrical propulsion. The engine whose motive 
power is petrol does not propel the vehicles but what propels the 
vehicle is the electric motor. 


LAWRENCE v. GEORGE MatHews LTp., (1929) 1 KB. 1. 


Workmen's Compensation Act, 1925—Commerctal 
travelling ageni—Fatal accident by a tree falling while home- 
ward—A gent choosing his owt vehicle and prescribing his own 
journeys—Innery if arose out of and in the course of employ 
meni. 


A commercial travelling agent of a company, while return- 
ing home from a journey during which he had secured some 
orders for the Company, was fatally struck on the road by a 
falling tree blown down by a Severe gale. The agent had 
under his contract to defray his own travelling expenses and 
prescribe his joummeys. The agent’s widow brought this action 


oa for compensation under the, Act and the question was if the 


apcident arose out of and in the course of his employment. 


Held, by Sankey and Russell, t. JJ., that the accident arose 
gout of and fn the course of the employment as the incidence of 
the agent’s employnfent took him within the zone of special 

" danger. The fact that the accident was abnormal eand not 
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necessarily incident to the performance of his employment is 
immaterial; the immediate event, the fall of the tree, is sufficient 
and there need be no other connection between what happened 
and the nature of the agent’s work. 

Per Lord Hanworth, M.R., dissenting. —The accident did not 
arise out of the employment, as the agent was at the spot of his 
own choice and not at the direction of the company—the manner, 
method and time of transit being selected by him. Further 
it is not an incident which normally occurs but only if the forces 
of nature are exercised upon the tree and to such a mishap all 
persons in the locality are lable. l 


Lake v. CRONIN. Hunt v. Cronin, (1929) 1 K.B. 31. 
Revenue—“Bookmaker”—Employee in charge of a Book- 


maker's office with authority to accept bets up to a fixed amount 


if a Bookmaker—Ftrance Act, 1926, Section 18. 


The appellant was a salaried employee of a Bookmaker. 
He had sole charge of the premises in the absence of his master 
and though he had no authority to open new accounts with any 
one in his master’s absence, he could accept personal bets and 
bets over the telephone up to a cerfain amount fixed by his 
employer. He had no responsibility but merely answered the 
telephone and recorded messages. 

Held, that the employee was a “Bookmaker” within the 
meaning of section 18, sub-section (1) of the Finance Act, 
1926, as he isa person who, as servant or agent of another per- 
son, carried on, whether occasionally or regularly, the business 
of receiving or negotiating bets, or who holds himself out or 
permits himself to be held out as a person who receives or nego- 
tiates bets. 


It is not necessary to be “a servant or agent of another 
person” within the meaning of the section that he should be 
clothed with such a complete authority as to be the duplicate 
original of the person, whose servant or agent he is. 


Tue Kine v. County or -Loypon Justices, ETC., (1929) apas- 


1 K.B. 81. A 


Rating—Valuation (M*tropolts) Act, 1869—Vatuation 
under—Appeal to Quarter Sessions—A ppeal lodgal in ttme—, 
Section 42, sub-section (13) re. time for htarmg appeal if impe- . 


; f 
rahue. e e 
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[ (1893) 2 Q.B. 476] approved. 
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The Port of London Authority was assessed under the 
Valuation (Metropolis) Act, 1869, at a certain valuation. The 
Port Authority preferred in time an appeal against the valua- 
tion and assessment. But the Quarter Sessions could not dis- 
pose of the appeal before the 31st March, the date fixed by 
section 42, sub-section (13) of that Act for determination of 
appeals against valuations. The question was raised whether 
the decision of the appeal after the 31st March was invalid and 
without jurisdiction. 

Held, that the fixing of the date was in a sense imperative; 
but if for reasons beyond the control of the parties—like glut 
of business in Court, accident or reasonable adjournments— 
the appeal is not disposed of, the, Quarter Sessions have juris- 
diction to hear it even after that date. 

Lord Esher’s decision in Reg v. County of London Justices 


@ 
—_— 2... 


ADAMS v. CaM¥FONI, (1929) 1 K.B. 95: 98 L.J.KLB. 40. 

Licensttg Act, 1921, Secon 4—Licensee’s servant selling 
liquor during prohibited houwrs—Sale without licensee's know- 
ledge and against his order—Ltability for sale by the servant. 

The respondent (a licensee) was prosecuted for unlaw- 
fully selling whisky through his agent in the licensed premises 
during other than business hours. Though the agent was in 
the licensee’s employ as a messenger boy, the sale was against 
the orders of the licensee and not done in the course of perform- 
ing any duty delegated to him by the licensee. 

Held, the licensee is not an insurer warranting that no un- 
authorised person on his premises will supply his goods to cus- 
tomers during other than the permitted hours. 

Quaere.—If it will be different if the boy was honestly, 
though mistakenly, intending to serve his master’s interests in 
supplying his master’s customers on credit. 

[Section 4 runs thus:—‘No person sh&ll, except during 
the permitted hours (a) either by himself, or by any servant or 
agent, sell or supply to any person in any licensed premises or 
club Mny intoxicating liquor.” | e 





. THE KING v. Jos WrITEHEAD, (1929) 1 K.B. 99: 98 L.J. 
KeB. 67. e 


Criminal law—Charge of carnally knowing a girl between 


13 and 16 years—Gtrl’s story to her mother several months 
after—If amounts to corroboration of girl’s evidetcesArrest 
@ 
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by police—Constable cautioning accused—Silence of accused be- 
fore constable—If can infer corroboration., 

The prisoner was charged with carnally knowing a girl 
between 13 and 16 years of age. In the course of his summing 
up, the Judge directed the jury that though the statement made 
by the girl to ber mother several months after the occurrence 
“was not admissible in evidence, yet what the girl said could be 
inferred from what the mother did (vis., charging the acctised 
with the offence) and treated as corroboration of the girl’s evi- 
dence in the box. Further that the jury were entitled to infer 
from the silence of the prisoner when charged by the constable 
that the girl’s sfory is true and corroborated. 

„Held that, both were misdirections. Any inference as to 
what the girl had told her mother could not amount to corro- 
boration of the girl’s story, because it proceeded from the girl 
herself and was merely*the girl’g story at secondhand. Fur- 
ther it was not made at the first opportunity but several months 
after. Also the non-denial of the charge by the prisoner after 
the warning by the constable tha® whatever he said would be 
taken down in writing and used in evidence could not be corro- 
boration. 





Jawett, In ra, 98 L. J. Ch. 7: (1929) 1 Ch. 108. 

Bankruptcy—Object of Public Examination—Incriminating 
question—Bankrupt, if can refuse to answer. 

In an action against a retail tradesman for infringement of 
the Patent of a Company by sale of certain lamps, the Court 
restrained the infringement by the tradesman and ordered costs 
to be paid by him to the Company. For non-payment of the 
costs, the tradesman was adjudged a bankrupt. “At the Public 
Examination, the Registrar asked him to disclose the source from 
which he got the latnps; but he refused to answer those ques- 
tions on the ground that his arfs’wers might incriminate people 
who had trusted him. Held, that unless the bankrupt showed 
that the question was irrelevant, he may be com@elled to disc#ose 
the information. The object of the Public Examination is to 
secure a full and complete examination and disclosure of the, 
facts relating to the bankruptcy in the interests of the publio 
and not merely in the interests of the creditors. . 
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PARKES GARAGE (SWADLINCOTE) In re, 98 L. J. Ch. 9. 


Company—Debenture in favour of some creditors—Insol- 
vent  circwmstances—Floating charge created—Independent 
covenant to pay principal and interest—-Payment of principal 
and tnterest—Subsequent winding up within three months— 
Payment if can be recalled-—Compames (Consolidation) Act, 
1908, Section 212. ~ 

`- To satisfy certain of the pressing creditors, a Company in 
embarrassed circumstances executed a debenture, whereby it 
covenanted to pay on demand to a trustee for the creditors, the 
principal and interest due on the debenture and further created 
a floating charge over all its property and assgts for the pay- 
ment thereof. The Company paid off the amount shortly 
after. But within three months of the debenture, proceedings 
were commenced for its winding up at the instance of another 
creditor. The liquidator filed this summons under section 212 
of the Companies Act, 1908, to set aside the charge created by 
the debenture and to recover the amount paid by the Company 
to the trustee. $ 


Held that, in the absence of proof that the Company 
immediately after the creation of the charge was solvent, the 
charge was invalid—the winding up having commenced within 
three months of the charge. But section 212 cannot affect 
the covenant for principal and interest contained in the deben- 
ture and the payment cannot therefore be recalled except in pro- 
per proceedings to set aside the transaction as a fraudulent 
preference. . 





Houtper, In re. H. C. RABBIDGE (TRUSTEE) v. EAGLE 
Star Dominions INSURANCE Co., 98 L. J. Ch. 12. 


Bankruptcy of surety—Payment by a co-surety between the 
date of receiving order and proof—If must be deducted, 


One of the stireties who had guaranteed the whole of the 
principal debtor’s debt became “a bankrupt. Between the date 
of the receiving order and the date of the proof, a co-surety 
had made certaM payments to the creditor towards the principal 
debt. The question arose if the creditor could prove for the 

«whole debt due on the date of the receiving order without giving 
‘credit to the amounts collected from the co-surety. 

Held except in claims arising in connection with negotiable 
instruments, the ‘creditor can (in the surety’s bankruptcy), 

prove for the whole debt, without deducting the sums received 
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from a third party—not the principal debtor-—provided that he 
does not receive in the whole more than 20 shillings in the 
pound, including the amounts he had got from sueh third per- 
son (the co-surety here). 


EGYPTIAN DELTA LAND AND INVESTMENT Co., LTD. v. 
Topp, (1929) A.C. 1: 98 L.J.K.B. 1. 


Income-tax—Company registered and incorporated in Eng- 
land—Bustness entirely carried on outside—Registercd office 
alone in England—If Company resides in England. 


A Company was incorporated in England under the Com- 
panies Acts in 1904. Except for a registered office and a for- 
mal secretary with no authority to do anything more than the 
law strictly required theeCompany to do, the whole of its busi- 
ness was since 1907 controlled, managed and carried on at 
Cairo, outstde the United Kingdom. No business was at all 
transacted in England. The Company was assessed to income- 
tax in respect of interest arising from mortgages or rents arising 
from leases of land in Egypt on the ground that the Company 
was “a person resident in the United Kingdom”. 


Held (by the House of Lords), the question where a 
Company resides is mainly a question of fact. Registration 
is one of the facts to be taken into consideration in determining 
the residence of a Company but not necessarily the sole and 
exclusive fact. For income-tax purposes, the residence de- 
pends on other facts, ¢.g., the mode and place from which it 
controls and directs its affairs. 


Were the question independent of authority and there 
were not the new Rule 7 of the All Schedules Rules to the 
Income Tax Act, 1918, Lord Warrington of Clyffe would 
probably incline to «he view that as a cumulative effect of the 
provisions in the Companies Act re. the effect and duties of 
registration, whatever other residence the Company may have, 
the Legislature has provided that the registeres| office shal} be 
a residence. ° 


Cesena Sulphur Co. v. Nicholson, 1 Ex. D. 428 and De, 
Beers Consolidated Mines v. Howe, (1906) A.C. 455 followed 

Swedish Central Ry. Co. v. ae (1925) AxC, 491 . 
distinguished. 


mma 
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JOTTINGS AND CUTTINGS. 


Street Offences—The Report of the Committee which was 
appointed rather more than a year ago by the Home Secretary, 
with the Right Hon. Hugh Macmillan, K.C., as Chairman, has 
presented a carefully thought out and common-sense report, 
which, subject to a few reservations by individual members, 15 
unanimous. The terms of reference to the Committee were 
“to enquire into the law and practice regarding offences against 
the criminal law in connection with prostitution and solicitation 
for immoral purposes in streets and public places and other 
offences against decency and good order, and to report 
what changes, if any, are in their opmion desirable’. Naturally 
commencing by ascertaining the state of the law as it at pre- 
sent exists, the Report calls attention to the fact that the penal 
law with regard to prostitution and solicitation is founded on 
special legislation rather thap on any ‘principle of the common 
law. And the statute law on the subject is in a decidedly 
unsatisfactory state. The Metropolitan Police Act, 1839, 
affects the Metropolitan “Police District; the Town Police 
Clauses Act, 1847, which is now incorporated in the Public 
Health Act of 1875, is applicable to all urban districts but not 
to the metropolis, though a number of the larger towns have 
local enactments dealing with this subject; whilst Scotland has 
a comparatively recent consolidating measure, the Burgh 
Police (Scotland) Act of 1892, which applies to almost all 
burghs except Edinburgh and Aberdeen, which have their own 
Acts. And there are, of course, numerous authorities through- 
out Great Britain which have power to make, and do make, 
bye-laws dealing with prostitution and solicitation within their 
own areas. The Committee recommend that the law on the 
subject, whatever it may be decided that the law ought to be, 
should be made uniform throughout the country, and that the 
multifarious general and local enactments which at present 
deal with solicitation between the sexes should be repealed and 
replaced by a specific enactment of general application —L.J., 


p. 400 a 


The Problem and the Remedy.—tIn considering what, if 
“any, Changes in the law should be made, the Committee were 
faced with a very delicate prdéblem. Remembering always 
that immorality between the sexes is not an offence, and that 
no one suggests that it should be made such; bearing in mind 
~on the one hand the importance of maintaining order and 
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decency in the streets and of ensuring that persons are not sub- 
jected to annoyance, and, on the other, the necessity of making 
sure that charges in respect of street offences should be satis- 
factorily proved; the framing of suggestions for the amend- 
ment of the law obviously presented great difficulties. At 
present it is necessary in England, but not in Scotland, to prove 
the fact of annoyance to the person solicited. As the Com- 
mittee point out, it is only in the rarest cases that the person 
solicited is willing to give evidence, and the annoyance is 
usually proved by the evidence of a corfstable who states that 
the man accosted “appeared to be annoyed”. It is recom- 
mended that the requirement of proving annoyance should be 
eliminated and that it should be made an offence to importune 
any person of the opposite sex for immoral purposes. It is 


suggested that the word “importune” shall be construed as ` 


referring to acts of molestation by offensive words or behaviour. 
It is proposed that loitering by ‘prostitutes shall be dealt with 
by providing that a person who frequents any street or public 
place for the purpose of prostitution or solicitation so as to 
constitute a nuisance shall be guilty of an offence, but that the 
evidence of at least one person aggrieved shall be necessary 
for a conviction. If these suggestions are carried out, the 
result will be that the law will be the same for both sexes, and 
that in charges of importuning, a constable would no longer 
have to infer annoyance on the part of the person solicited, 
but would confine himself to what he saw and heard. This 
would be a real improvement. The Committee make a num- 
ber of valuable observations with regard to evidence by the 
police and the employment of plain clothes and women police. 
We particularly welcome two of their suggestions—the first 
that gratuities from members of the public to the police for 
services rendered should be forbidden; and the second, that 
the requirements as to entering into recognizances when appeal- 
ing from summary convictions should be aMered. As we have 
repeatedly urged, and as the Committee point out, the present 
state of the law on this subject makes the right of appeal 
purely nominal, in the case of poor persons.-#L.J., p. 400 


| A 
A Memorial to Lord Haldane.—lIt is stated in The Times 
that at a meeting held at te House of Lords on Wednesday, 
at which Lord Justice Sankey presided, it was resclved to raise 
a fund to commemorate Lord Haldane. As to the propriety of . 
such a memorial there can be no question. Lord Haldane’s ` 


“a 
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services as Lord Chancellor place him very high in the succession 
of eminent men who, as “Victorian Chancellors,” or later, have 
occupied the Woolsack, and it is well known that with his legal 
ability and services theré were combined contributions to prac- 
tical administration and philosophic thought, which in either 
domain would have placed him in a high position. Such an 
association of talent and service is not likely to recur.—L/., 
p. 419. 


+ 


The New Judge—Although speculation as to who would , 
be selected to succeed the late Mr. Justice Salter had been 
singularly small, the appointment of Sir Malcolm Macnaghten, 
K.C, occasioned no surprise. He had, indeed, been freely 


- “tipped” on the occasions of each of the last few vacancies, 


and it had for some time been recogniged that, if he desired 


e judicial honours, his elevation to the Bench, in due course, was 


a practical certainty. If less familiar to the public than some 
of the “stars” of the King’s Beneh Division, Sir Malcolm has 
been well known to those practitionefs. who require a-sound and 
painstaking leader for “heavy” cases; and he has enjoyed a sub- 
stantial and growing practice before the Judicial Committee of 
the Privy Council. Sir Malcolm Macnaghten joins the select 
band of Judges whose fathers preceded them on the Bench; the 
others are Lord Justice Russell, Mr. Justice Romer, Mr. Justice 
Finlay and Mr. Justice Charles. Of Lord Macnaghten’s fame it 
is unnecessary to say even a word; it will endure as long as cases 
continue to be cited in the Courts. Sir Malcolm’s appointment 
is welcome on personal grounds, and it is an added source of 
satisfaction to the profession that the Bench again includes a 
bearer of the great name of Macnaghten—LJ., p. 419. l 


Portta’s Lameni.—Are the women having fair play? A 
correspondent, writing in the Synday Dispatch of the 16th 
inst, suggests—or more than suggests—that they are not. He 
(or she) has taken “a census of the opinions of several young 
women now at th? Bar. There is no doubt of their feelings 


=a in the matter.” One of them roundly declares that “solicitors 


are the most pig-headed reactionaries in the world”. Another 
cofild give “an enormous list of women as highly qualified as 
any male jurfor”. And a spirit of revolt is rising. “We are 
not going to stand it.” The/correspondent concludes: “It is re- 
‘vealing no secret to state that several prominent worn bar- 
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risters are now considering what steps they may take to venti- 
late their grievance.” —L.J., p. 420. 


A Word in Season.—A certain acidity and snappiness, in 
interchange between Bench and Bar in Court, has at times 
been apparent during the old year. In County Courts on some 
oecasions, and in the High Court more than ever, observers 
have noted it with uneasiness and acute discomfort; and it is 
to be hoped that these rare verbal displays will be voluntarily 
and altogether suppressed. They give to the enemy occasion 
to blaspheme; and they are profitable to none. Circumstances 
of general aggravation may exist; and if the temptation is 
greater than they can bear, it is for Judges and Counsel to 
pray that they be not led into temptation. For this little 


homily the season and the importance of the subject are my 


excuse. 


Such incidents are not peculiar to the dead legal year. 
' Rebukes were in the past from time to time administered to 
Counsel from the Bench, and Counsel on various occasions re- 
torted in kind. The right of the Judge to rebuke Counsel is 
established—all depends on how it is done. “There is due,” 
says Francis Bacon, Viscount St. Albans, “from the Judge to 
the advocate some commendation and gracing where causes 
are well handled and fair pleaded, especially towards the side 
which obtaineth not; for that upholds in the client the reputa- 
tion of his counsel and beats down in him the conceit of his 
cause.” —LJ., p. 451. ~ 


Rebuking Counsel.—“There is likewise,” said Francis 
Bacon, “due to the public a civil reprehension of advocates, 
where there appeareth cunning Counsel, gross neglect, slight 
information, indiscreet pressing, or an over-bold defence.” 
He makes no reference to the converse situation—the repre- 
hending of Judges by those “appearing before them. But in 
the past there have been occasions when members of the Bar 
have entered {rm protests against judicial c#&mments or dctions 


with the full support of the publig and their fellow-practitioners. mem 


It was Mr. Benjamin, Q.C., who made a silent. rejoinder 
to the learned Law Lord who ridiculed his argument—he tied 
up his papers, bowed and retired. But Sir Riehard Bethe]! 
(afterwards Lord Westbury) preferred to speak when he fell 
foul of Knight-Brice, L.J. Sir Richard was appearing for 
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a solicitor in whose favour a solicitor had executed a deed of 
assignment for costs and money assigned to her. In the 
Court below the deed was set aside, and the solicitor appealed. 
“I am astonished,” said Knight-Bruce, L.J., during the opening 
of the case, “that an experienced professional gentleman should 
have been so imprudent.” “Your Lordship,” said Bethell, 
“will hear the case first, and if your Lordship thinks it right 
you can express surprise afterwards.” Nor did Mr. Charles 
Russell, Q.C., fail to speak his mind when he thought that 
James, L.J., was wanting in courtesy to the Bar—JLJ., p. 451. 


A Good Story.—A member of the Bar, not «ichly endowed 
with intellect, after years of brieflessness, married a rich wife. 
_ She died. Again he sought a bride with a rich dower ; and 
once more became a widower. Therefore he thought he would 
resume his long-neglected practice at the’ Bar. He approached 

"an old friend, who had meanwhile become a Judge of the 
Supreme Court, and asked what, in his opinion, would be the 
wisest course for him to purse. “If I were you,” replied the 
Judge, “I should stick to the Probate and Matrimonial.” —E.J., 
p. 451. 


From the Bar to the Pulpii—A Nephew of Mr. H. Labou- 
chere, M. P—On Saturday, December 29, the Bishop of 
Coventry will institute the Rev. Edward Labouchere Ruthven 
Thornton, curate of Brockenhurst (Hants), to the benefice cf 
Walton d’Ejivile, near Warwick. He is a nephew of the late 
Mr. Henry Labouchere, M.P., Editor of Truth, and elder bro- 
ther of Mr. Maxwell Thornton, late Liberal M.P. for Tavistock. 
Qualifying for the Civil Service, and entering the Inner Temple, 
he went to India in 1891, serving in various capacities, the most 
important being Collector (Chief Administrative Head) of 
Madura District—a. post he held when Kiftg George visited 
that country as Prince of Wales—and District and Sessions 
Judge of Trichinopoly. Shortly after he vacated the latter 
officeshis successog was assassinated by a disapppinted litigant. 


While on furlough in 1910 Mr. Thornton secured a First 
ine the Bar Final, and was called to the Bar. In 1915 he joined 
th® chambers of Sir Edward Marghall Hall. The war made 
it necessary for him to return to India, where he served in the 

efence Force and became enrolled as an advocate of the Cal- 
"gutta and Madras High Courts. On his return to England in 
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1925 he began practising before the Judicial Committee of the 
Privy Council, where he “led” early in 1920 in a sensational 
case, Skipp v. Kelly, from Bangalore. . 

Finally, after discussing the matter with his old school- 
fellow, the Bishop of Winchester, he decided, in view of the 


shortage of men in the Church, to take boly orders, and was 


ordained deacon by his lordship in 1926, and prlest the follow- 
ing year. Since his ordination he has been curate of Brockenhurst, 
and was for six months in sole charge of the parish during an 
interregnum that occurred between the rtsignation of the last 
and the institution of the present Vicar.—L.J., p. 454. 


Legal History in Palatable Form—Professor Holdsworth’s 
, Inextinguishable pipe must have drawn well when he delivered 
the lectures which make up the latest, lightest dnd most in- 
teresting of all his ebooks—Dickens as a Legal Historian 


(Humphrey Milford: Oxford University Press). The Courts ° 


and the Dwellings of the Lawyers; the Lawyers, Lawyers’ Clerks 
and other Satellites of the Law;eBleak House and the Proce- 
dure of the Court of Chancery; Pickutck and the Procedure 
of the Common Law; such are the first courses of this delight- 
ful. feast. 
The author shares the views—and cites them more than 
once—of Mr. Theobald Mathew as to the high value of Dickens 
as a: legal historian. “The story of the suit for breach of promise 
of marriage brought by Mrs. Bardell, widow, against Samuel 
Pickwick, gentleman, is a mine of useful information to the 
antiquarian. Has not the time come for an annotated edition 
of that masterpiece, to which the student-at-law may be re- 
ferred by readers and lecturers for a reliable account of the 
practical working of the law of personal actions when Queen 
Victoria ascended the throne?” Thus Mr. Mathew, and 
Professor Holdsworth thus: “I propose to show how, not only 
Pickwick, but many of the other novels of Charles Dickeus, can 
be used to illustrate the legal “history of his period.” Afd 
he does. —L./,, 1929, p. 14. 


~ $ ri e 
. 





The Bear Garden—N reljerênce to the description of 
Judges’ chambers in Pickwick is followed by the citation of th¢ 
witnesses who gave evidence ‘before the Common Law Proce- 


dure Commissioners in 1831; from which source if may very e 


well be that the Bear Garden derives iis name. Said Mr. 


Thomas Lott, an attorney: “The rule office on that first day e 


H 
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of term is a perfect bear garden; and when there has been a 
great pressure of business, aml those dirty little holes, the 
Judges’ chambers, much crowded, I have seen oaths adminis- 
tered through the window to deponents in the courtyard, and 
persons excepting to bail compelled to make their exit through 
a back window rather than encounter the crowd.” 

It was not long after Bardell v. Pickwick, according to 
Mr. Theobald Mathew, that Parliament was petitioned in vain 
to provide more seemly quarters; “and the squalor, the crowd, 
and the fight to get into the Judge’s room were features of a 
barrister’s daily work” till the opening of the Royal Courts of 
Justice in 1882.—L.J., p. 14. 


A Company's “Residence” —A Limited Company, like any 
other corporation, is a person, though only by a legal fiction; 
but there has always been difficulty im ascertaining the “rest- 
dence” of this fictitious person for the purpose of income-tax. 
“It is easy,” said Lord Loreburn, L.C., in the De Beers Case 
[(1906) A. C. 455, 458], “to ascertain where an individual 
resides, but when the inquiry relates to a company, which in a 
natural sense does not reside anywhere, some artificial test must 
be applied...... A company cannot eat and sleep, but it can 
keep house and do business. We ought, therefore, to see 
where it really keeps house and does business.” Accordingly, 
the test that a Company resides where it is registered was dis- 
carded in favour of the test—-where is its real business carried 
on? And this, as Lord Loreburn further said, is a pure question 
of fact to be determined according to the course of business and 
trading. In that case it was held that the De Beers Consoli- 
dated Mines, Ltd., was resident here, since the real control in 
all the important business of the Company, except the mining 
Operations, was exercised here; although the Company was 
registered in South Africa, and the head office was there and 
the general meetings were always held there —L.J pp 22. 





e Residence aera and Abroad—A step further was 
taken in The Swedish Cendral Railway Co. Case [(1925) 
A.C. 495], where it was hd that a Company could have more 
‘than one residence for the purpose of income-tax. The Swedish 
Railway Company was registered here, and its business was 


e at first controlled from London, but subsequently it altered its 


articles so as to enable the control and management of the 
business to be transferred to Sweden. This was dorte, but the 


” 


LVI] THE MADRAS LAW JOURNAL. 55 
Special Commissioners found that the Company was resident 
here, and the House of Lords refused to disturb this finding; 
only, however, because the Company could have two residences. 
“The central management and control of a Company,” said 
Lord Cave, L.C, “may be divided, and it may ‘keep house and 
do business’ in more than one place; and if so, it may have 
more than one residence.’ In the recent case of Egyptian 
Delta, etc., Co. v. Todd [(1929) A.C. 1], the contention that 
a Company’s residence depends on the place of its incorpora- 
tion was revived, and it was argued for fhe Crown that incor- 
poration under the Companies Act, with the attendant statutory 
obligations, made the Company resident here. The Company 
was incorporated here in 1904, but its business was in 1907 


transferred to Cairo, and since then it had been controlled - 


and carried on entirely in Cairo. Under these circumstances 
the Company was held *by the House of Lords, reversing the 
Court of Appeal [(1928) 1 K.B. 152] to be resident in Egypt, 
and resident there only. It seems to have been assumed that 
in the Swedish Central Railway €0.’s Case some business was 
done in this country so as to justify the finding of a double 
residence. But this was not so in the present case, and the 
fact of incorporation here seems to have been regarded as of 
slight importance. The case is specially interesting for the 
illuminating judgment of Lord Sumner, and particularly for 
his remarks at page 32 on the drafting of amendments to the 
Income Tax Act, 1918.—L.J., p. 23. 





A Dickens Chancellor—Lord Lyndhurst, the Lord Chan- 
cellor of Bleak House, in whose Court Charles Dickens 
functioned as a reporter, could, according to the book of legal 
anecdotes, make a joke and admit a fault. 


When Brougham was once decrying the salary attached 
to a new Judgeship, observing that it was all moonshine, 
Lyndhurst observed: “It may be; but I fancy you would like 
to see the first quarter of it.” On another ogcasion, growing 
weary of a slow-going counsel, he observed, in an audible under- 
tone, “This fellow is a fool.”  L2ter, becoming aware of the 
merit of the argument, he spoke in a low voice, “Not so greaf 
a fool as I thought.” At fhe end of that excellent address 


he was filled with admiration and remorse, and atidibly mut- ə 


tered, “I was the fool,” Such is the story told by Lord Romilly, 
who had “it from a Registrar of Lord Lyndhurst’s Court. 


ap Ma 
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And the words used of the Lord Chancellor in Bleak 
House would fit him: “He dismissed us pleasantly, and we all 
went out, very much obliged to him for being so affable and 
polite; by which he had certainly lost no dignity, but seemed to 
us to have gained some.”-—L.J., p. 33. 


CONTEMPORARY LEGAL LITERATURE. 


-~ -In an article in The Late Quarterly Review (July 1928) 
headed “Recent changes in Family Law,” Mr. Edward Jenks 
examines the provisions of the Guardianship of Infants Act, 
1925, the Summary Jurisdiction (Married Wonen) Act of the 
same year and the Legitimacy and the Adoption of Children 
Acts of the. year 1926 to see how far they conform to the 





` accepted tests of sound legal reform in a system like the Eng- 


lish, which professing to be the expression of the good customs 
of the realm and not claiming to be an tdeal code whether of 
divine or human origin, has to accord with enlightened public 
opinion and be workable in practice. He points out that Eng- 
lish Family Law has been drastically overhauled by legislation 
and judicial interpretation within the last century and become 
almost unrecognisable. The obvious ideal, according to the 
author, which these changes have had .before them has been 
absolute legal equality in the position of husband and wife. 
These Acts have removed the risk that that ideal runs of the 
parents making the children of the marriages mere powers in 
their perpetual struggle for equality and they accordingly enact 
that in considering any question regarding the custody or up- 
bringing, or the administration of the infant, the infant’s in- 
terests and not the rights of the parents, shall be the paramount 
consideration. 


Mr. Jenks then proceeds to indicate certain fundamental 
objections to the Legitimacy Act of 1926, Summary Jurisdic- 
tion (Separation and Maintenange) Act of 1925, and Guardian- 
ship of Infant’s Act of 1925. The main object of the Legiti- 
macy Act is “ta lay down the rule that a person born out of 
wedlock shall be made legitimate for all purp&ses (except the 
inheritance of political priviléges and property settled to go there- 
with) by the subsequent marriage | of his natural parents, subject 
to one exception, viz., that this fule will not apply to persons 


a either of whose natural parents was married to a third person. 
, This rule does not reguire the concurrence of the parents for 
, legitimation. The non-provision of a penalty in the Act for 


LVI] THE MADRAS LAW JOURNAL. e 57 


failure or refusal by the parents to re-register the child as legiti- 
mate, the author points out, will necessitate the person who 
claims to be legitimated to take steps to establish his legitimacy, 
which only means opening up an arena for family scandals and 
nullification of the advantages of legitimacy, £.g., succession to 
property. 

The Summary Jurisdiction Act provides that application 
for a separation and maintenance order may he made by a 
married woman, even though she has not in fact ceased to 
reside with the husband; and under the Guardianship Act, the 
mother of an infant may, while she is actually living with her 
husband, apply to the Court for the sole custody of her child 
and a weekly allowance for it. The learned author points out 
that whatever the intentions of the promoters of the Act may 
have been,‘the provisions are calculated more to turn a working- 
class household into a hèll for the wife and children. 


In the Adoption of Children Act, the author would add 
two more restrictions, vigs., (1) On the number of children 
who may he adopted, and (2) on the powers of parents of large 
natural families. At the same time he would like to. com- 
pletely identify the adopted child with its adopted family. The 
Act does give the child rights of intestate succession to the pro- 
perty of its adopted parent and the latter is not given rights of 
succession to the property of the adopted child should it die 
intestate, though it might have been acquired mainly through 
the generosity of his adopted parent. 





The October number has a critical note on (1928) A. C. 
181 doubting the interpretation put by the Judicial Committee 
on section 64 of the Hongkong Bills of Exchange Ordinance, 
1885 (corresponding to section 64 of the English Bills of 
Exchange Act). „The respondent accidentally mutilated a 
banknote, the material portions. of it were However found and 
patched up but the number of ‘the note was destroyed. Thetr 
Lordships held that “the contract here has never been altered 
and is sufficiently evidenced by the mutilated d8cument and the 
verbal testimony” and the number was not material to the note. 

The Review questions the decision in so far as it holds 
on an interpretation of the “section that it “relates only to 
alterations effected by the will of the person by whofn or under 
wW hose directions they, are made, and that ft does not apply to 
“a changeedue to a pure accident.” The writer argues first, 


Wb a ~ 
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that under section 64 grammatically construed, a material 
alteration however made will avoid the bill unless it is one 
which has ‘been assented to by the parties and that it is not 
necessary that it should he an alteration to which all parties 
{night assent; and, secondly, that as an unauthorised alteration 
by a stranger avoids and discharges the bill (except as against 
a person who made or assented to it) there can be no difference 
in principle whether that stranger is a mouse or an unauthorised 
third party. 

The note however agrees that the interpretation adopted 
by the Judicial Committee is a desirable one from the stand- 
point of justice and points out that the American Courts declined 
to follow the doctrine of the English Common Law as repug- 
nant to justice. 

[For a full discussion of the question, we would refer 
‘our readers to Taylor on Evidence, ®§§1820-21 and §$$1827- 
29. Lord Buckmaster, who delivered the judgment under 
notice, thinks that Davidson v. Cooper, the leading English case 
on the question, does not cover the case of an accidental altera- 
tion, but only of a fraudulent alteration effected by the party 
or‘ carelessness permitting it to be effected by another. In 
Leake on Contracts (7th Edition), p. 604, it is stated that “a 
contract is not affected by an alteration caused by mere acci- 
dent” though “the party claiming under it must prove the 
accident and the original state of the instrument”. 

By sections 87-89 of the Negotiable Instruments Act the 
English Law on this subject has been adopted in this country. | 





In a long article headed “Specific Performance and Doubt- 
ful Titles” published in the Law Journal (December 1 and 
8, 1928), Mr. E. P. Hewitt, K.C., LL.D., examines ir detail 
the history of the old rule that a title, the acquisition of which 
may involve a law, suit, will not be forced upon a purchaser. 
That this view prevailed at least down to 1862 is clear from 
the fact that Mr. Sugden in the 8th Edition of his “Vendors 
andePurchasers’, (pp. 385-386) published in 1862, says, “To 
enable equity to enforce specific performance’ against a pur- 
chaser, the title to the estafe ought to be free even from sus- 
gicion, for it would be an extraordinary proceeding for a Court 
of Equity to compel a purchaser to take an estate which it 


ecannot warrant to him.” The tide changed by the time of 


, Alexander v. Mills (6 Ch. 824) for there.the Court of Appeal 


e decreed specific performance though the Court btlow had 


~ 
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thought the title doubtful. The Court then felt that “it must 
determine, as it best may, what the law is, and to take that to 
be the law which it has so determined’. But there was a set- 
back when Lord Selborne in Palmer v. Locke (18°Ch. D. 381) 
stated that Alexander v. Mills did not shake the law laid down 
by a long series of earlier decisions. Recently, the Court of 
Appeal in Re: Nichols and Von Joet’s Contract [(1910) 1 
Ch. 43] held the old rule to be still in force and Cozens Hardy, 
M.R., considered that (in cases involving construction) it 
ought now to be “more readily adopted’. But in Sith v. 
Colbourne [ (1914) 2 Ch. 533], the same learned Judge said, 
“Lastly, it was urged that the title is too doubtful to be forced 
upon a purchaser. The Courts have in modern times not ` 
listened with favour to such a defence’; in Johnson v. Clarke 
[ (1928) Ch. 847: 97 L. J. Ch. 337], Maugham, Jf., has held 
‘that except when there Js an easy mode by which the vendor 
could bring all persons interestet] in the estate before the e 
Court, the Court is bound to decide any question of title be- 
tween vendor and purchaser and to decide whether on the evi- 
dence which is produced at the hearing of the action for specific 
performance, the objection to title is good or bad. $ 


The result of these various decisions, Mr. Hewitt says, 
would seem to be to leave the old rule, that a doubtful title 
will not be forced upon a purchaser, very much where it was. 
The rule still holds good; but its application depends in a large 
measure upon the character of the doubt and the degree in 
which it may be entertained. If the question on the title 
relates to some point of general law, the Court will generally _ 
act upon its own opinion of the law, unless there are conflicting 
decisions, or for other reasons the point is one raising 
grave doubts. But if the difficulty is one arising upon 
the “construction of a particular instrument,” the Court is 
more disposed to refuse to force the title upon a purchaser; 
and this is so, whether or not the difficult} is one which can 
be readily disposed of by taking out an originating summons, 
In Joltnson v. Clarke the difficulty arose upon the construction 
of “a particular instrument,” drawn in very “loose and ambi- 
puous language—or, to use the. words of James, L. J., in 
Alerander v. Mills, an “ill-expressed and inartificial instru 
nent” The option for puschase which it purported to givt 
to Mr. Richards was no doubt invalid; but it was extremely . 
diflicult to determine preciscly what his rights under the instru- 
ment were. It is very material to bear in mind that the i 
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learned Judge said that if there were “some easy method of 
ascertaining whether Mr. Richards has got the rights which 
he no doubt claims under the document, I am not at all sure that 
it would not be right for me to refuse the present order and to 
say that the vendor should clear his title; but I do not see that 
there is any easy method of determining that question.” It 
is important also to notice that the objection did not relate to 
some possible claim which might at some future time be made; 
the claim had already been made, and the claimant was in 
actual possession. The prospect of litigation, therefore, was 
not remote, and the contention of the purchaser that the title 
should be cleared before he was compelled to complete the 
purchase seems to have been reasonable. j 


Messrs. Pollock and Mulla seem to think that this rule 
could not have arisen except in connection with the peculiar 
relations of Chancery to Common Law jurisdiction in Eng- 
land, and the anxiety of Chancery Judges to keep on good 
terms with the Common Law by being astute not to decide a 
purely legal question if they*could help it. In India the case 
is covered by section 25 of the Specific Relief Act and the only 
question for consideration is whether the title is free from 
reasonable doubt. See 47 Bom. 369. 





BOOK .REVIEWS. 


THE ADVOCACY SERIES, VoL. V—PREPARATION FOR TRIAL 
AND CONDUCT oF Cases, by Messrs. P. Ramanatha Aiyar and 
N. S. Ranganatha Aiyar. Price Rs. 4. 


Here is a collection of all the essentials with which a lawyer 
should be equipped in order to make his career a complete success. 
It may not be always a golden principle in this profession, to 
be trying to imitate best examples, since it rarely happens, 
successes at the bar have been „similar in their nature. Indi- 
vidual genius plays often a supreme part in shaping the course 
of each man’s advance towards the summit. Yet it is better 
to place before the vast majority who are not above the average, 
many stimulating prescriptivns fur an eficient preparation and 
conduct of cases. The first few chapters of this book contain 
information for general guidarfce to those striving for a 

estandard. ‘It is a matter for gratification that some of the best 
rules for training oneself in the art of a trial lawyer have been 
" enumerated from Judge Donovan’s book. The céncluding 
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pages are filled with too many nice cuttings from’ famoas trials, 
just -to -be illustrative of the various qualities that have made 
lawyers of repute, still linger in our memory. e 


It is with pleasure we accept this volume.—K.C. 





Tur TRL or BUGENE MARE CHANTRELLE. Edited by 
A. Duncan Smith. Notable British Trials Series. Published 
by Messrs. Butterworth & Co, Ltd. Price Rs. 6-8-0. 

This is again an interesting but strangely pathetic case of 
a murder of a wife by a husband. The prolonged agony of their 
married life with the unhappy end of Madame Elizabeth 
Chantrelle as its climax, is briefly told in the introdtction to 
this volume. The Counsel for the defence, Mr. Trayner, 
spared no pains to show that death might have been the con- 
sequence of an accidental escape of coal gas from a broken 
pipe hard by. But the Lord Advocate Watson by his per- 
suasive argument and with much medical and chemical evidence 
had convinced the Judge and the Jufty that signs were not want- 
ing to prove that it could not have been anything but a case of 
narcotic poisoning. Moreover the witnesses on the spot had 
deposed to the extreme probabilities of an administration of 
poison by Mr. Chantrelle to his wife. The presiding Judge, 
Lord Clerk Mofcrief, had to rely on the whole evidence how- 
ever circumstantial it may look. 

This being one of the conspicuous trials in the annals of 
Scottish jurisprudence, we cannot pass without more than the 
usual word of praise at the high endeavours of the editor in 
bringing out its publication.—K.C. 


THe Law or EVIDENCE IN INDIA, by M. C. Sarkar, 4th Ed., 
by S. C. Sarkar, poe by M. C. Sarkar & Sons, Caleutta. 
Price Rs. 16. ° 


This is the fourth edition of a well-known treatise. Sarkar’é 
Law of Evidence in India has for some years been treated aby 
the legal professien and the Bench as the leading’ treatise on the 
subject and has been consulted for ‘enlightenment on all points 


arising under the Indian Evidence Act. It is therefore unneces- e 
sary to dilate upon its merits.e It is sufficient to say that the” 


present edition has incorporated the large number of decisions 
on the admissibility of the statements to the Police in the course 
of an investigation which have arisen under section 162 of the 


I 
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_Civil Procedure Code of 1898 as amended by Act XVIII of 
1923. We need only add that the whole book has undergone 
a thorough .revision and that all decisions up-to-date have been 
noticed and considered wherever necessary. 





THe Law or SUCCESSION CERTIFICATE IN BRITISH INDIA, 
by Mohan Lal and Kapurchand. Expert Law House Series, 
Bhatnagar Book Agency, Fazilka. Price Rs. 2-8-0. 


This is a commentary on the sections of the Indian Succes- 
sion Act of 1925 dealing with succession certificates. These 
sections substantially re-enact the provisions of the Succession 
Certificate Act of 1889. They are the profisions which are 
largely resorted to outside the Presidency towns. A treatment 
of those sections with the decisions under them is therefore 
not uncalled for. The authors have with a view to enhance its 
usefulness incorporated not merely the decisions of the Charter- 
ed High Courts but of all the superior Courts in British India. 
The provincial amendments gf the Court Fees Act and the several 
model forms and rules made by the superior Courts will be 
found useful in practice. It has to be noticed that the authors 
have not rested content with giving references to the decisions 
but have offered suggestions of their own wherever necessary 
which will provoke thought on the various points The author 
has also kept in view the needs of the University Students and 
the general reader in giving the outlines and the summary of 
the law on the subject. 
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REFORMS IN THE HINDU LAW OF WILLS, 
MAINTENANCE AND RESIDENCE. 


DESIRABILITY OF EMPOWERING A CO-PARCENER TO MAKE 
A WILL OF HIS SHARE IN JOINT PROpPERTY.—As the law stands 
at present, a co-parcener cannot execute a will, in respect of his 
share or a portion thereof in joint property, in favour of any 
person whatsoever, whether related or not related, whether 
male or a female. For example, it has been held that a will 
made by a Hindu father, who is goint with his infant son, be- 
queathing certain family property to his widow for her main- 
tenance is invalid and inoperative as against the son, although 
it would have been a proper provision made by the father 
during his life-time. Subbaram: Reddi v. Ramamına.! Simi- 
larly- a will by which a testator gives part of his 
property to his intended adopted son, part to his 
widow for life, part to kindred, and part to charity is not 
binding upon the adopted son, although, before the adoption 
took place, the natural father executed a deed by which he 
consented to the provisions of the will and gave his son in 
adoption subject thereto.  Krislimanmirihi Atyar v. Krish- 
namurtis Atyar.® A member of a joint family who 
has got no son and whose estate will pass by the operation of 
the rule of survivorship to his joint brother cannot, by will, 
give his share in the property to his widow or daughter as 
stated already, but if a few minutes before the execution of 
his will he makes an unequivocal declaration of his intention to 
separate as was the case in Girja Bat v. Sadas/uv® there his 


share passes to his widow and daughter, even if he does not- 


make will in their favour. It is not desirable that such a de 
claration of an intention to separate should be the condition 
precedent to the validity of the will. The will itself is a suff- 
1. (1920) LL.R. 43 M. 824. 


2. (1927) L.R 54 LA. 248: IL-R. 50 AL. 508 at 509 53 MLJ. 57 (P.C.) 
3. (1916) LR 43 LA. 151: ILR 43 C 1031: 31 MLJ. 455 (P.C.) 
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cient and unambiguous declaration of his intention to treat 
himself as a person entitling to dispose of the property as if 
he were a tenant-in-common and should be treated as valid. 


2. . DESIRABILITY OF RESTRICTING THE POWERS OF A TESTA- 

TOR IN RESPECT OF HIS SEPARATE OR SELF-ACQUIRED PROPERTY.— 
Though in respect of joint property a co-parcener cannot execute 
a will, he can execute a will in respect of his self-acquired pro- 
perty and can, by such a will, commit great injustice; for exam- 
ple, if a person possesses only self-acquired property, he can 
by his will entirely disinherit his adopted son, who would not 
have been given in adoption to him at all if he were to exercise 
such a power, to the knowledge of the natura] parents of the 
adopted son. That he can disinherit his natural son, his 
widow, his daughter or any other near relations goes without 
saying. Mr. Mayne in his Hindu Law discusses the question 
about the origin of Hindu wills at an @laborate length in para- 
graphs 406-408-416, pages 568-582 and states his conclusion 
to the effect that though the true origin of the testamentary 

= power is to be sought for fh the Brahmanical influence, the 
example of Englishmen making wills must have acted as a 
cause of its being adopted by the Hindus to whose law the 
idea of a will was entirely unknown. If the source of Hindu 
wills is to be traced, not to the authorities on Hindu law, but 
to. some external influence, it is quite certain that its origin 
from the English source would be considered to be more plausi- 
ble than its origin from the Mahomedan Jaw, because the 
Mahomedan law of wills is not so absurd as the English law, 
followed in the Hindu Law, is. As is often pointed out, a 
person can, according to English Law, ignore the needs of his 
own widow and family, though he must contribute towards the 
support of other men’s widows and children towards pensions, 
health insurance, and free public education, etc., by means of 
paying the Death Duties, which sometimes rise to as much as 
40 per cent. on large estates. Ip the disposal of his estate, the 
teStator can act like an unchallenged autocrat by entirely re- 
jectipg the claims of his relations and dependants, by devising 
his entire fortune to the favoyrites of an hour, and even where 
he may be charitable in bequeathing a portion to his wife and 
ohildren, the bequest may be liedged around with harsh condi- 
tions militating against the happiness of the legatees. The 
testator car? bring ruin upon the members of his family by 
“benefactions made if favour of public charities and may thus 
"act contrary to the rule that charity should begin at home. The 
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last will and testament of a wealthy individual thus becoming 
a terrible source of misery has its analogue in the Roman 
Jurisprudence which permitted the Romans to frame’ their 
arbitrary wills according to the dictates of reason or caprice, 
as they thought fit. In Rome from various causes the partiality 
of paternal affection often lost its influence over the stern 
patriots of the commonwealth and the dissolute nobles of the 
empire; and if the father bequeathed to his son the fourth 
part of his estate, he removed all grounds of legal complaint. 
But a rich childless old man was a domestic tyrant, and his 
power increased with his years and infirmities. A servile 
crowd, in whiclf he frequently reckoned pretors and consuls, 
courted his smiles, pampered his avarice, applauded his follies, 
served his passions, and waited with impatience for his death. 
The arts of attendance gnd flattery were formed into a most 
lucrative science; those who professed it acquired a peculiar 
appellation; and the whole city, according to the lively descrip- 
tions of satire, was divided between two parties, the hunters 
and their game. Yet, while so many unjust and extravagant 
wills were every day dictated by cunning, and subscribed by 
folly, a few were the result of rational esteem and virtuous 
gratitude. Cicero, who had so often defended the lives and 
fortunes of his fellow-citizens, was rewarded with legacies to 
the amount of a hundred and seventy thousand pounds.‘ 

3. ANALOGOUS LAW REGARDING WILLS TO BE FOLLOWED — 
An exception to the absolute testamentary power has just been 
introduced in England by section 4 of the Adoption of Child- 
ren Act, 1926, 16 and 17 Geo. V, c. 29, which enables a Court 
to make an order requiring the adoptive father to make a just 
provision for the adopted child at the time of adoption. A 
similar provision may be made in India. According to Maho- 
medan Law the claims of the heirs are not entirely- neglected. 
They have got a right at least to a substantial portion of the 
property of the deceased. A Mdhomedan can bequeath only one 
‘third of his property and two-thirds go to the heirs. If the Hindus 
would have followed the principles adopted by the Mahomeflan 
Law as they.did in adopting the Mahomedan Law of Pre-emp- 
tion instead of following the principles which are adopted by ths, 
English -law, the disastrous «consequences mentioned above? 
arising from the absolute power of the owner to make the will 
would not have arisen. The rise and progress of the testamen- 





- 4, GibBon’s Decline and Fall, of the Roman Empire, Chap. VT, . 
p 159, Everyman’s Library Series, 
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tary capacity in England has characteristically, features not 
quite, if at all, scientific.” According to the laws of other coun- 
tties besides* England, such a liberty in the matter of disposal 
of property is not permitted. In Greece, the will was valid, 
if the testator had no children. .In the United States, horme- 
steads generally and dower estates frequently are not devisable. 
In some States children cannot be disinherited without good 
cause; and in some, children omitted in a will may still take 
their share. It is frequently provided that certain amount must 
be left to the widow. Some States require husband’s consent 
and subscription to make a wife’s will valid. In Germany, 
descendants, ascendants and the husband or wife are entitled 
to compulsory portions. But they may be deprived of these 
for certain specified kinds of misconduct. Subject to this a wife 
can will away her property without the husband’s consent." 
According to the French lay, a widow is entitled as a matter 
of law to one-half of her deceased husband’s movable property, 
while if there are surviving children, as much as three-quarters 
of the testator’s estate will*be distributed as the law directs, 
instegd of under the terms of the will, and this restriction 
applies to walls as well as to gifts.” According to Hindu Law. 
a person can bequeath entirely his self-acquired property in 
favour of anybody, but he cannot bequeath the smallest frac- 
tion of joint family property in favour of his own widow or 
daughter, and a golden mean between the two would be very 
desirable. A member of the joint family should be allowed to 
execute a will of his share or a portion thereof in joint family 
property but in case where that will gives the estate to a stranger 
to the family the interest of the persons who would have in- 
herited the share of the testator if he would have been a tenant- 


‘in-common should be protected. Similarly the powers of a 


testator as regards his self-acquired property should be cur- 
tailed. The testamentary capacity shoyld extend only as 
regards the one-third of the rights and interests belonging to 
the testator and two-thirds thereof should devolve by opera- 
tiop of the law of inheritance. 

4. MAINTENANCE OF A PREDECEASED SONA Wipow —It has 
beers held that the widow of a predeceased son‘ has no legal 


‘claim for maintenance against the separate or self-acquired 


“property of her father-in-law.° ° If there is any case of con- 


Set an oR cy 


5 pa ae of the Laws of England, Vol. 14, p. 662 
6 Plutarch’s Lives, solon. Everyman’s Library Series, Vol. I, p 135. 
7. Encyclopaedia Brittanica, Vol XXVIII, pp 658, 659 (Ed. 1911), 
8. French Creal Code, Arts. 913—919. 
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sensus of opinion, where the opinion is wrong, it is here. A 
layman, who has got a slight knowledge of the ceremonial of 
marriage, will say that this is a wrong view. It shotld be enacted 
that a predeceased son’s widow is entitled to maintenance out of 
the separate or the self-acquired property of the father-in-law 
and that the maintenance should be a charge on the property 
by operation of law. 

5. It has been held by the Bombay High Court that the 
widow of a predeceased unseparated son has no right of main- 
tenance from a person to whom her father-in-law has be- 
queathed the whole of his self-acquired property. Bas Parvati 
v. Tarwadi’ Dolatram.° The Madras High Court has, how- 
ever, taken a contrary view in an earlier case where it was held 
that the right was enforceable in such a case as against volunteers. 
Ranganmal v. Echamemal." As the decision in the Bombay 
case is likely to be followed because it is subsequent to the 
Madras decision, it is necessary to legislate on the point and 
effect should be given to the Madras view, which is more just. 

6. MAINTENANCE OF WIDOWED DAUGHTER.—If a widowed 
daughter cannot get maintenance from her husbahd’s family on 
account of there being no property and if she returns to live 
with her father or brother, there is a moral and social obliga- 
tion, but not a legally enforceable right, to charge her mainte- 
nance upon her father’s estate in the hands of his heirs. This 
is the view which prevails in the Bombay High 
Court, Bat Mangal v. Bai Rukmin? and was adopt- 
ed by the Calcutta High Court also in a case governed 
by the Bengal school, where it was laid down that a somess 
widowed daughter in #ndigent circumstances was not entitled 
to separate maintenance out of her father’s estate which de- 
scended to his heirs. MokAada Dassee v. Nirtdo Lall.* The 
Madras High Court has dissented from this view in a case 
which is not repofted in the official reports. Venkatarasu v. 
Kotayya.* : ; i 

7. To be a widow is itself a misfortune, the torments of 
which are aggsavated by there being no sor® to maintaif her 
and the indigent circumstances make the matters still worse. 
It is necessary that the law should be changed on this point. 


SS ee ee ae gi 
9. Mayne’s Hindit Loto, paras. 451—453, pp 647—49 
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If a daughter is allowed to inherit as a co-heir with the son, 
she can maintain herself out of the property which would fall 
to her share.” But if the daughter is not allowed to inherit as 
a co-heir by changing the law on the point, it should be laid 
down that a daughter is entitled to maintenance out of her 
father’s estate if she cannot be properly maintained in her 
husband’s family and such a maintenance should be declared 
to be a charge on the property hy operation of law. 

&. FIXED CouRT-FEE OF TEN RUPEES FOR RECOVERY 
OF ARREARS OF MAINTENANCE AND FOR A DECLARATION 
ABOUT MAINTENANCR.—Women, who are driven to file 
a suit for maintenance, have generally® no property 
out of which they can pay the Court-fees and hence 
they are required to sue as paupers. There are very 
few cases where the question of pauperism is not 

e contested by the defendant. "Even where the Court finds that 
the plaintiff is a pauper and allows her to sue as such, she is 
required to: put up with great harassment. Sometimes the 
judge of the lower court gives a wrong decision but the order 
is not appealable, and though according to some courts the 
order is open to revision in a proper case, it is not so accord- 
ing to others. It is necessary that in order to prevent the 
plaintiff being harassed, there should be an amendment in the 
Court Fees Act and a fixed fee of ten rupees should be levied 
in such cases. A clause (vii) should be added to Article 17 
of Schedule II of the Court Fees Act for dealing with this 
matter. As acoording to clause (v) of Article 17, a suit to set 
aside an adoption can be filed on a ten rupees stamp, there 
should be no objection for including a suit for maintenance 
within the scope of that Article. 

9. MAINTENANCE TO BE A CHARGE ON THE ESTATE.—It has 
been held that even express notice at an execution sale under a 
decree to the effects that a widow has a clafin for maintenance 
upon the estate does not affect the rights of the pur- 
chaser. Soorja Koer v. Nath Buksh Singh. The reason 
is stated to be that a Hindu widow’s right to receive 
maintenance is considered to be a right of an indefinite charac- 
ter, which, unless made a charge upon property by agreement 
or by a decree of the court, is only enforceable like any other 
liability in, respect of which no charge exists. Ram 
"“Kumwar v. Ram. Dat." It should therefore be pro- 


15. Mulla’s Chi! Procedure Code. p 833 À 
16 (1884) I.L.R: 11 C 102, 17 (1900) I.L R. 22 A. 32%. 
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vided that where a person has got a right of main- 
tenance out of the property belonging to a Hindu, that 
property will stand charged with that right by operation of law 
within the meaning of section 100 of the Transfer of Property 
Act. This will necessitate some consequential changes in section 
39 of the Transfer of Property Act. 

10. CHARGE IN FAVOUR OF A WIDOW ON ACCOUNT OF HER 
RIGHT OF RESIDENCE.—Under the Hindu Law, a widow cannot 
assert her right of residence in a house which has been sold 
away, unless a charge is created in her. favour prior to the 
sale. Gatigabas v. Jankibat”® By act of parties such a 
charge can be created. It should be now provided that such a 
charge exists bý operation of law. 

D. W. KaTHALAY, B.A., LL.M., 
Advocate, Nagpur. 


SUMMARY OF ENGLISH CASES. 
' Bevan v. Nixon’s NAVIGATION Co., (1929) A.C. 44: 98 
L.J.K.B. 26. ° 

Workmews compesiSation—Colier-—Disablemeni from 
nener s nystagmus—Consequent inability to work at the face— 
Susbscquent recovery and fiincss to work only at the surface— 
Inabihiy to obtatn employment at the surface—Amount of 
compensation—If as on total or partial mcapacity. 

A collier skilled to work at the face of the mine contracted 
the industrial disease of nystagmus which rendered him unfit 
for work at the face. He was for a time paid full compensation 
but as he subsequently improved in health and became fit for 
work at the surface, the employer applied for reduction of the 
compensation on the ground that the workman was then “able 
to earn wages.’ by employment at the surface. The arbitrator 
had found that though the miner was physically fit for work at 
the surface, yet he,could not in fact get surface work in the 
market on account ‘of labour gpnditions. 

Held, by the majority (Viscount Dunedin, Lord Philfi- 
more and Lord Carson) ) that “able to earn” ip para. 3 ofthe 
Ast schedule of the Workmen's Compensation Act, 1906, only 
‘means that he is in such a physical condition as to be able to 


earn and that alone and does not include the proviso of em- 


ployment if the workman fairly attempts to get it and that the 


later Acts of 1923 and 1925 further confirm this c&nstruction. e 





eg 





De sacuutiionaennrd 


18 (1920) I.L.R. 45 B 337. 
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Cardif Corporation v. Hall, (1911) 1 K.B. 1009 approved. 

Per Lord Shaw and Lord Blanesburgh dissenting. — 
The measure of damages given in the statute is not the 
difference of earning power but the difference in fact between 
what was earned in wages before the accident and what he is 
earning or is able to earn after the accident, meaning by “able 
to earn” not mere physical ability to work but to earn in fact 
in the market. 





Viscount TREDGAR v. Harwoop, (1929) A.C. 72. 

Landlord and Tetant—-Lease—Lessee to insure in “Law 
Fire Office or in some other responsible office to be approved by 
lessor” —If lessee can insure with soma other responsible office 
against the will of the lessor and when Law Fire Office practi- 
cable—If lessor can withhold consent arbtirarily—Reasonable- 
ness, what is. ° 


The action was brought for possession of a leaschold on 
the ground that there had been a forfeiture of the lease by rea- 
son of a breach of covenant by the lessee’s assignee in that 
he fajled to insure the premises in the Law Fire Office. The 
material portion of the covenant was: “The lessee shall and will 
insure and ever after....keep insured the said messuage.... 
demised. against loss or damage by fire....in the Law Fire 
Office or in some other responsible office to be approved by the 
lessor.” The lessor was the owner of many hundreds of houses 
and intended all his houses to be insured with the same office 
for convenience and on that ground refused to approve of the 
respondent’s insuring the messuage with the Atlas Company, 
though admittedly a responsible office. The question arose if 
under the covenant, insurance with the Law Fire Office was 
obligatory and the lessor could withhold approval without as- 
signing any reasons therefor. 


Held, by the majority (Lord Blatiesburgh dissent- 
ing) that the case wase one of one sound office 
being named, with the alternative given of another res- 
ponsible office, i being a condition precedent to the alternative 
being resorted to that the lessor approved of that office. The. 
lessor’s refusal need not be reasonable or-for justifiable causes. 
Cases where there is a special clause to the effect that the con- 
sent shall not be withheld unreasonably stand on a different 

e footing. Further the lessor acted reasónably in insisting, on 
e grounds af business convenience, that all his houses shall be 
insured with one office and in deciding reasonableness, motives 
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of convenience and interest which affect the lessor are to be 
considered and not those which affect somebody else. 


Lord Blanesburgh—The gist of the covenant, is that the 
office selected by the lessee and tendered for approval shall be 
responsible. The lessee is given the option of fulfilling his 
obligation either (+) by insuring in the Law Fire, or (#) by 
insuring in some other office approved by the lessor, the only 
preference for the Law Fire Office being that no approval is ne- 
cessary for insuring with it. The reason for refusal of consent 
must be relevant to insurance protection “and not extraneous 
to it. 





Merepway Off AND STORAGE COMPANY v. CONTINENTAL 
Contractors, (1929) A.C. $8. 


Cosits—Claim and counter-claim both dismissed with costs— 
Principle of taxation—Viéhether costs can be apportioned. 


Where the plaintiff fails with costs in his claim and the 
defendant with costs in his counter-claim, and evidence is given 
of matters in controversy common®*to both claim and counter- 
claim, the duty of the Taxing Master is not, in the abgence 
of specific directions by Court to that effect, to apportion the 
costs but to treat the claim as if it stood alone and allow only 
such extra costs on the counter-claim as were occasioned by 
the counter-claim and would not have been incurred but for 
the counter-claim. The proper mode of taxation in such a case 
is to give the defendant all costs incurred in resisting the claim, 
depriving him only of any costs which he has incurred exclu- 
sively in supporting his defeated counter-claim. This principle 
applies just as much where claim and counter-claim have failed 
as where both have succeeded. 





ENGLISH INSURANCE Coy. v. OFFICIAL RECEIVER AND 
LIQUIDATOR OF NATIONAL BENEFIT ASSURANCE COMPANY, 
(1929) A.C. 114: 98 L.J. Ch. Ji 


Insurance (Marine)—Agreement between two compatties— 
Participation agreement—Participation in profits and lossea— 
No notice to asstwed of this agreament—No stamped policies 
issued by N. Co—Agreement, if valid and enforceable. 

Two Insurance Companies (which may be referred to as 
E. and N.) entered into an agreement called a Participation 
agreement by which it was inter alta provided, (i) that the N. Co. 
shall be entitled to and shall accept a certain share in all the 
marine risks undertaken by the E. Co., (ii) that the N. Co. was to 

J 
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have a share in the net premiums, salvage and other 
benefits received by the E. Co. and should bear its 
proportionate share of losses, (ii) that the E. Co., 
alone should settle all claims arising under its policies 
without reference to the N. Co., (iv) that the N. Co., should 
pay the E. Co., commission on (a) the net premiums paid or 
allowed to the N. Co. and (b) the profits derived by the N. Co. 
from the business under this agreement. This agreement was 
acted upon in honour by the two.compantes. There was no 
mention of the N. Cp. in the policies issued by the E. Co. The 
N. Co. subsequently went into liquidation and when the E. Co., 
sought to prove in the liquidation in respect of claims arising 
under the agreement, the official liquidator rejected the claim 
on the ground that no stamped policy of insurance was ever 
demanded by or issued to the E. Co. in respect of the risks 
coming under the agreement. 
° Held affirming the Court of Appeal. —The agreement, 
though termed a participation agreement was an ordinary re- 
insurance agreement which ,reyuired to be stamped. The test 
of whether it is a reinsurance or not is whether or not the reinsur- 
ers or the alleged reinsurers have assumed a contractual liability 
to the original assured and there is not, and it could not have been 
intended to create by this agreement, any contractual liability 
between the original assured and the N. Co. It is neither 
a partnership, nor a joint venture nor even an agreement to 
share the risks as between the two companies. 

Per Viscount Sumner—lLEven as a partnership agreement, 
it is difficult to see how it would have saved the parties from 
the application of the Stamp Act. 


CANADIAN SPOON COTTON COMPANY, LIMITED v. CITY OF 
MONTREAL, (1929) A.C. 137. 

Canada (Quebec )—Mumictpal Taxes— Resolution of Toum 
Council exemptiny a prospective manufachirer—V alidity of— 
mri, 4559 of the R. S. Quebec, "1888. 

e The action was brought by the Town Council of Montreal 
for recovery of Municipal taxes from the appellant Company. 
The appellant Company was, by a resolution of the Council ex- 
empted from taxation on the terms, among others, that it should 

"commence to erect a mill withir? four months, which was duly 
e erected. Objection was taken to the resolution and the contract 
that at the time they (resolution) came into existence the appel- 
lant Company was not “a person who carries on any industry, 


LVI] THE MADRAS LAW JOURNAL! 73 


trade or enterprise” within the meaning of Art. 4559, inasmuch 
as it was then only mending to establish a spinning mill. 

Held, the words, as well as the purpose of the exemption, 
vig., encouraging trade within the Municipality, indicated that 
it referred to prospective traders rather than be confined to 
those already there. ` 


ADAMSON v. MELBOURNE AND METROPOLITAN BOARD OF 
Worgs, (1929) A.C. 142. 

Australa (Victoria)—“Chartiable institution” —M ecaning 
of—Melbourne and Metropolitan Board of Works Act, 1915, 
5. 94. a 

The question raised is if the appellants as trustees of an — 
institution known as Lost Dog’s Home in Melbourne are not 
liable to water tax for water supplied thereto. The exemption 
from tax was claimed under S. 94 avhich reads as follows:—“In 
all the pipes to which any fire plug is fixed the Board shall pro- 
vide and keep constantly laid on fgr use without charge .. . a 
sufficient supply of water . . . for supplying any public hospital 
or charitable institution or any public pumps, baths and wash- 
houses that may be established for the use of the inhabitants and 
paid for out of any city, town or borough rates... .” 

Held, in construing Acts of Parliament it is a general rule 
that words must be taken in their legal sense unless the contrary 
intention appears. The Lost Dog’s Home is a charitable insti- 
tution in the technical legal sense but in the present instance the 
context and the history of the section exclude that meaning and 
give it a restricted scope referring only to municipally owned 
or conducted institutions. 

“It is always unsatisfactory and generally unsafe to seek 
the meaning of words used in an Act of Parliament in the defi- 
nition clauses of other statutes dealing with matters more or less 
cognate, even when tnacted by the same Legislature. A fortiori 
must it be so when resort is had for the purpose to the enactments 
of other Legislatures. 

aaa anaa e è 

In re Keystone KNITTING MILS TRADE MARK, (1929) 
1 Ch. 92. 

Trade Marks Act, S. 41e-Regtsivation of Trade Mark— 
Motion to rectify or remove the entry of the trade mark— 
Motion filed before seven years of registratieon—Seven years ex- ° 
pired by the time of ‘hearing—Delay not due to the applicants 
—Whether trade mark rendered valid under S. 41. 
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The respondents moved for rectification or removal of the 
entry in the trade mark register entering the appellants as 
proprietors of a certain trade mark. By the Trade Marks Act, 
S. 41, “In all legal proceedings relating to a registered trade 
mark, the original registration of such trade mark shall, after 
the expiration of seven years from the date of such registration 
be taken to be valid in all respects’ with an exception in the 
case of fraud. At the time the motion was launched in Court 
seven years had not expired but by the time of the hearing of 
the motion, the pertod had elapsed A preliminary objection 
was raised that as at the date of the hearing, the seven years had 
elapsed, no objection could be taken as to its validity. Clauson, 
J., overruled the objection and also held that the Court had 
the power in order to do justice to antedate or post-date its 
judgment. 

Held, by the Court of Appeal—-The Court sits to determine 
the rights of parties as existing at the time of the institution 
of the legal proceedings, whatever form such proceedings might 
take. S.41 operates to confer a right upon the registered pro- 
prietor of a trade mark and does not merely lay down a rule of 
evidehce or procedure and consequently the words “all legal 
proceedings” must be construed as relating to legal proceedings 
commenced after the relevant period of seven years had expired. 
As regards antedating, the Court of Appeal inclined to the view 
that the Court could not by antedating its order confer upon 
itself a jurisdiction which it did not otherwise possess. 

Per Lawrence, J —Assuming that the language of the section 
were equally consistent with both intentions, it is a sound rule 
of construction that if, without doing violence to the language 
employed, a statute can be construed so as to lead to a reasons 
able rather than an unreasonable result, it ought to be so 
construed. 


Ducxker’s TRADE Marg, I» re, (19299 1 Ch. 113. 

Trade Marks Act, 1905—‘Bena fide intention to use’ in S, 37, 
meaning of—If an intention to use the mark on a contingency, 
bong fide. í | 

As a sort of precaution, and in order thaf she might have 
something that might be of some service to her if anything 
pnfortunate happened to her husband, and she were thrown on 
her own resources, the appellant Tegistered a trade mark for a 
hair dye. “She had, at the time of registration, no intention 
of using the mark herself but only intended to form a company 
at a later time and transfer the mark to it with a view to its 
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using it. The question was raised if such a registration was 
proper and made with a bona fide intention to use the came in 
connexion with the hair dye. . 

Held, though there can be registration of trade marks 
with regard to goods not in being at the moment, yet there 
must be, at the time of registration, a real and present intention 
and resolve to use it in the immediate future upon or in con- 
nexion with such goods. Mere problematical intention or an 
uncertain possibility is not a ‘bona fide intention’ within the 
meaning of S. 37 of the Trade Marks Act, 1905. 


In re SUT[LIFFE, SUTCLIFFE v. ROBERTSHAW, (1929) 1 
Ch. 123. 


Will—Construction —Bequest to G for life and on his — 


death ggthout children to persons entitled as his Next of Kin 
—Testator’s death 1875—G’s dgath 1927—Law determining | 
Next of Kin, one in force in 1875 or tn 1927. 

A testator bequeathed a share of his residuary estate to G 
during his life and after his death (without children) to the 
person or persons who, under the Statutes of Distributions of 
the effects of intestates, would on the decease of G be entitled 
thereto as his next of Kin in case he had then died possessed 
thereof intestate, the shares also to be determined under the same 
statutes. The testator died in 1875 and G died without children 
in 1927. ‘The question arose as to the Statute applicable in deter- 
mining the next of Kin 

Held, by Eve, J.—In the absence of anything in the con- 
text to indicate that the testator contemplated alterations in the 
law of Distributions, he must be taken to refer to the Statutes of 
Distribution in force at the time when his will came into opera- 
tion—namely, his death in 1875. 


In re A Dexsgor, (1929) 1 Ch. 125. 


Bankrupicy—C ompromisee decree- debt—Petition to adjugs- 
cate for non-payment of that debit—Plea debt not real—Power 
of Court to go behind judgment founded on the compromase— 
Bankrupt then “represented by leading counsel. 


Upon the hearing of a petition in bankruptcy against a 


judgment-debtor for a receiying order on the ground that the 
debtor had failed to comply with a bankruptcy notice served on 


him, the debtor pleaded that the debt wag not a real one. In” 
the suit which had been compromised and which decree-debt e 


was the one in question, the bankrupt was represented by a lead- 
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ing and a junior counsel and ihe compromise was effected with 
their knowledge. 

Held, although before making a receiving order, the bank- 
ruptcy Court may go behind a judgment for the purpose of 
satisfying itself that the debt enforceable thereunder was a real 
debt, it will not do so unless a prima facte case is made out of 
unfairness or impropriety in the circumstances attending the ob- 
taining of the compromise or judgment. 


In re Emerson MORRILL v. Nutry, (1929) 1 Ch. 128. 

W1ll—C odutl—Construction—Bequest of “residue of 
money’—Enlarged meaning of ‘money.’ 5 

By means of a codicil a testatrix bequeathed to her adopt- 

_ ed niece “the residue of the money at the time of my death” 
An originating summons was taken out to determine what 
„ property of the testatrix passed under that clause. 

Held:—As a general rule money, without any explanatory 
context, and taken in its primary sense, cannol carry anything 
more than cash, and possibly money at call; it cannot cover 
investments or other items of personal estate, and still less can — 
it cover real estate. But, in the context, it may get a wider 
meaning, even to the extent of taking in the whole personal 
estate. 





In re Ford. Ex parte THE TRUSTEE. RESTALL, BROWN 
AND CLENNEL’sS Case, (1929) 1 Ch. 134. 

Bankruptcy—Trade custom- -Goods of wholesale furniture 
dealer with bankrupt for “sale or return’—If in bankrupts 
reputed ownership. 

At the date of the receiving order, the bankrupt had in his 
possession goods of the respondent (a wholesale dealer in furni- 
ture) sent to him on approval and for “sale or return.” They 
were all exposed for sale in the bankrupt’s Shop and there was 
nothing to distinguish them from the rest of the goods in the 
shop. The bankrupt was at liberty to sell them at any price 
he chose, his onf} obligation being to pay to the respondent the 
price set against each article in the invoice. It was contended 
that those goods were in the possession, order and disposition 
Sf the bankrupt with the consent ef the true owner and as such 
„vested in tbe trustee to be divided amongst the creditors. 

Held :—From the practice adopted between the respondents 

“ and the bankrupt, an intention appeared that the property in the 
goods should not pass to the bankrupt until sale. Further that 
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there was evidence of a notorious trade custom for wholesale 
furniture dealers to send furniture to retail dealers upon “sale 
or return” excluding the operation of the reputed ownership 
doctrine in the event of the retail dealer’s bankruptcy. 


In re Forp. Ex parie THe TRUSTEE. POWELL’s CASE, 
(1929) 1 Ch. 137. 

Bankrupicy—Trade custom—Furisture dealey—Table of 
a private customer for sale wiih batkrupit—If tn battkrupt’s 
reputed ownership. ° 

A private customer left her table with the above bankrupt 
with instructions to sell the same at a minimum price, any surplus 
sale proceeds to‘be retained by the bankrupt. The table was also 
exposed along with the other goods in the shop. 

Held, no trade custom as in the above case existed exempt- 
ing such articles of priyate customers from the reputed owner- 
ship doctrine but as the table Was not distinguishable from 
those of the wholesale dealers, it cannot be predicated that the z 
bankrupt’s possession of the table was as a reputed owner. 





Tuomas v. Hucues, 98 L.J.K.B. 42: (1929) 1 K. B. 226. 

Elementary educatton—E-rempltion from attending school on 
ground of employment refused—lIf the child’s being employed in 
fact a ground of crempiton or extenuating circiumsiance, on a 
charge for non-atiendance. 


Under the bye-laws made hy an Education Committee, the 
parent of every child between 5 and 15 years of age shall cause 
his child to attend school unless there be a reasonable excuse for 
non-attendance. An application by the parent for exemption 
from attendance at school on the ground of decent employment of 
the child was rejected by the authorities but nevertheless the 
parent did not send the child to school. 

On an informgtion against the parent for unlawfully neg- 
lecting to cause the child to attend school; 

Held, it will be defeating the refusal of the authorittes 
to exempt the child to hold that employment in fact is a reason- ° 
able excuse and*it will not even be an ‘extenuating circumstance’ 


enabling the Court to exercise its discretionary powers under the ° 
Probation of Offenders Act, 1907. 
meena z 
Ler v. Munro, 98 L.J.K.B. 49. . : 


Workmen's Compensation Act, S. 4—Dependant, meaning Í 
of—Earnings of husband at the time of his death very little— 
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Consequeni dependancy of the icije on the son—Dependant some 
time before deaih when he was in full employ—Probabiltty of 
workman getting employment in future, if to be considered, 


The applicant’s husband died of an accident while engaged 
on an odd job for the respondents. He was then in good health. 
When in permanent employment he was paying his earnings to 
his wife but after he lost the permanent footing on the death of 
his master two years before the accident, his earnings being 
through odd jobs and inadequate, he was not bringing into the 
family exchequer the vost of his keep and his wife was living 
on the money contributed by her son. The question arose if 
under the circumstances the widow could be said to be “wholly 
or in part dependant upon the earnings of the workman at the 
time of his death” though she was in fact ane on the son’s 
money at the time of the husband’s death. 


Heid, that unless the deceased couRi be considered to be a 
” broken reed on which his wife could not depend for getting 
anything, the Court, in deciding whether dependancy exists 
ought to take into account th® facts that actual payments have 
been made in the past and that there was a reasonable proba- 
bility that if the deceased had lived he would obtain full employ- 
ment again and make actual payments to his wife in the future. 





REx v. CONFIRMING COMMITTEE OF SOUTHAMPTON, 98 L.J. 
K.B. 62. 


Licensing Consolidation Act, 1910—Applicatton for removal 
of license-—Powers of Confirming Authority to refuse—Whether 
pecutnary gain to applicant and loss to public of fee for New 
Ltcense a good ground. 


A holder of an ‘on-license’ for the sale of intoxicating 
liquor on premises applied for an order sanctioning the re- 
moval of that license from its then site to another site a little 
further off and better situated. | The Licensing Justices sanc- 
tioned the removal but the confirming authority refused to con- 
firm it on the mere ground that thereby the brewer will get a 
large increase in” the monopoly value without paying anything 
to the public for it. 


Held, that the Authority had a discretion in the matter which 
cannot be interfered with unless it*is contrary to rules of reason 
„and justice br contrary to law. The Authority was entitled to 
refuse the removal tipon the sole ground, that the public will 
* thereby lose the fee for a New License. 


< 
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Per Lawrence, L.J., quoting from James, L_J—When once 
certain words in an Act of Parliament have received a judicial 
construction in one of the Superior Courts, and the legislature 
has repeated them without any alteration in a subsequent sta- 
tute, the legislature must be taken to have used them according 
to the meaning which a Court of competent jurisdiction has 
given to them.” 


JOTTINGS AND CUTTINGS. 


Goodness, Cleverness, and the Woolsack—A_ curious 
instance of how the whirligig of time brings in its revenges 
appears in the Regal life stories of Rolfe, afterwards Lord 
Cranworth, and Bethell, Lord Westbury. 

When Maule, J., retired from the Court of Exchequer to 
the Common Pleas in 1839, Rolfe was content to succeed him 
and had no thought of greater gldry. In 1850, however, he 
acted as one of the Commissioners of the Great Seal during 
Lord Cottenham’s illness, and on the retirement of Sir L. Shad- 
well, during the same year, he succeeded him as Vice-Chancel- 
lor and was made a peer. Two years later he became “Lord 
Chancellor in Lord Aberdeen’s Government, and continued in 
that office until 1858. During those years the Woolsack was 
for him no bed of roses, and the cause of his discomfort was 
none other than Sir Richard Bethell, his Attorney-General, 
who eventually supplanted him as Lord Westbury. That was 
in 1861. Four years later came Lord Cranworth’s revenge. 
Following a vote of censure in the House of Commons touch- 
ing the making of certain appointments, Westbury was com- 
pelled to retire, and Lord Cranworth became Chancellor once 
more. ‘You see, my Lord, it is better to be good than clever,” 
a great personage is alleged to have said, in offering congratu- 
lations on his re-appointment. But the story is by some 
regarded as apocryphal—LJ/., 1929, p. 33.. 





Lord Haldane’s Reminiscences—We have more than 
once since Losd MHaldane’s death referre? to the Wa- 
riety of his great talents in the Law, in Admi- 
nistration, and in Philosophy, and our estimation is 
confirmed by the interesting series of extracts from his* 
Autobiography which is now appearing in The Times. Like 


others before him—was not Lord Campbelb an instance—there ` 


was a time when he sdught to facilitate his entrance into society 
K 


“m 
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by taking dancing lessons. But he was not, like Christopher 
Hatton, to dance into the Chancellorship, and the episode, he 
says, was of brief duration. Chiefly interesting to lawyers is 
Lord Haldane’s account of his early years at the Bar. His 
association as a pupil with William Barber is commemorated in 
the edition of “Dart,” which bears on its title page the names 
of Barber, Haldane, and Sheldon; but his career was made when 
Davey found that appeals in important cases could safely be 
left to him. There is a touch of tragedy in the story of the 
appeal that was interrupted by Jessel’s death. The doctor, it is 
already on record, had told him that he was a dying man, but 
he went on with his work to the end. There are probably not 
many now who remember Haldane in practic at the Bar, but 
it was his grasp of legal principles then which enabled him at 
a later time to deliver such a judgment as that in the Birkbeck 
Building Society’s case. Pecuniarily his progress was not so 
rapid as “F. E. Smith’s.” QGnly 314. 10s. in the first year; then 
1091. and 160., and in the fourth year about 1,100! Lord Bir- 
kenhead’s figures, he has told us, were 120/., 1,2004., 3,1001. and 
4,200]. We need not carry the comparison further, but Haldane 
had feached nearly 2,500!. when he gave up his junior practice 
and between 15,0003. and 20,0001. when he left the Bar for 
Ministerial office. This came near the figure which has 
been given for other advocates of recent times whose names 
and cases were thought to appeal more to the public—L/J, 
1929, p. 41. 


Payment for Comvrictions|—We find it difficult to credit 
the report, which has appeared in several lay journals during 
the past week, that a system has been in force in Carmarthen- 
shire for many years, under which, where solicitors appear on 
behalf of the police in summary cases, they receive no fee unless 
a conviction is obfained. But there seemseto be no doubt as to 
the correctness of the report, fer the Llanelly justices have for- 
mally protested against the practice to the Carmarthenshire Police 
Cammittee in language which is by no means too strong: 

“We venture to think it thstinctly PE ?3 they say, ‘‘thar 


the remuneration of prosecuting solicitors should be dependent on a coh- 
viction being obtained, and we ask for advocates properly engaged to appear 


° for the police (as often necessary andeadvisable) to be paid their fees even 


if the procgedings do not result ın a conviction,’’ 


We gather that after a discussion, during which the chief 
constable supported the present system; the Carmarthenshire 
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Police Committee referred the matter to the finance committee of 
the Carmarthenshire County Council. It cannot be too plainly 
stated that the matter is not one of finance at all, but is a matter 
of principle of great importance. We are, as at present advised, 
of opinion that a solicitor who accepted instructions to prosecute 
for the police on the footing that he should receive no fee unless 
the accused were convicted, would be liable to disciplinary action 
by the Law Society on the ground of professional misconduct. 
But the importance of the matter goes far beyond this; it is well 
recognised that it is to the public interest that advocates should 
have no pecuniary interest in the result of litigation; and if this 
is true of civil proceedings, how much more is it true of criminal 
proceedings where the advocate is engaged to prosecute. The 
Carmarthenshire practice in this respect must be changed.—L.J., 
1929, p. 42. 


Qt eer oe 


Professional Amalgamation?—It is shocking to think of an 
Archbishop awaiting his turn for a “soup” at the Old Bailey; but 
if a clergyman who had been called to the Bar might follow con- 
currently the two occupations, such an event is not inconcetyable. 
A clergyman-barrister has, indeed, had the temerity to ask the 
Bar Council whether he might do it; and the Bar Council has re- 
plied of course, and in effect, “Certainly not.” 

The number of medical practitioners who have been called to 
the Bar is much greater than the number of men in Holy Orders 
who have so qualifred. Why, it may be asked, should not every 
professional man be required to qualify in Religion, Medicine and 
Law? The convenience of such an arrangement is obvious. The 
dying layman might have his last pill, advice as to his last will and 
testament, and the last religious rites from the same man; and 
there was a time in our history when a clergyman could, and did, 
perform all these services. 

Consider also another advantage. There is at the moment a 
serious shortage of priests and an equally grave superfluity of 
lawyers. An easy transfer and adjustment would be a gredt 
relief. Nevertheless it is a change which I cannot recommend ; 
and I respectfully agree with the Bar Council, and for the 
same reasons.—LJ., 1929, p. 53. 

Court Furniture at Home and Abroad—Were it not for 
the courageous and indignant voice of His Honour - 
Judge Crawford, crying out continyously for such neces- 
saries as an adequate chair, the general public would 


~~ 
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be unaware of the extreme difficulty of obtaining 
a decent piece of furniture for a court of law. Legal 
practitioners, and officers, of course, have long been aware 
of the fact. Courts without law books and without proper 
accommodation for lawyers, litigants and witnesses—stuch 
shortcomings have long heen the unexplained commonplaces 
of legal life and environment in this country. 

It is therefore gratifying to observe that in Paris things 
are no better. But, according to the Paris correspondent of a 
London paper, there are signs that the Palais de Justice is 
beginning to move with the times; it has been decided to put a 
telephone into the office of the public prosecutor. Not only so, 
but there is a rumour that the Council General’of the Seine has 
prepared a plan for the thorough overhauling of all offices and 
office furniture in the Palais de Justice. 

This last rumour has been received in France with general 
caution and local incredulity? There, as bere, the official view 
appears to be that discomfort in the Courts is essential to wake- 
ful efficiency —L.J., 1929, po 53. 





The General Meeting of the Bar.—A correspondent wnites: 
“The Bar of England meets once a year, in Hilary Term, to 
talk about itself. Sometimes the proceedings are enlivened by 
debate; this year there was no debate. One notice of motion 
had apparently been handed in, but the subject of it was not 
disclosed, and the meeting was told that it had been submitted 
to a special committee for consideration. On the spectacular 
side, therefore, this year’s proceedings were shorn of any 
particular attraction. But for all that the occasion was by 
no means uninteresting. The personality of the Attorney- 
General counted for a great deal, and the cordiality of his recep- 
tion showed unmistakably that Sir Thomas Inskip is highly 
popular. Moreover, he ‘looks the part’ so completely, and his 
speech was a model of precision, tact, and discretion. There was 
a sly touch of humour in the allfision to congresses of members of 
the Bar; can it be that the merry twinkle originated in the learn- 
ed%hairman’s memories of congresses of another sort? Anyway, 
the alternative to holding a ¢ongress of lawyers, that of inviting 
distinguished members of the profession in other countries 

e to visit the Inns of Court, seems altogether admirable.” —L.J., 
1929, p. 39. 
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Perjury and Divorce.—The high frequency with which per- 
jury is committed in the Divorce Court may be an indication that 
the Divorce laws or the rules of evidence are in need of amend- 
ment. In no branch of the law can it be said that the current 
standards of social conduct are in such direct conflict with the 
obligations of a man’s oath in the witness box. <A statement of 
one aspect of the matter is that if it is necessary in order to save 
a woman’s reputation, a gentleman will never hesitate to commit 
perjury; and that he who in such a case tells the truth is socially 
branded and boycotted as a cad. There*can be no doubt that 
the judges and the magistrates are fully alive to the distress- 
ing conflict between the social and the legal code; and it is only 
in the rarest and clearest cases that prosecutions are instituted. 
Perjury is defined in 182 Geo. 5, c. 6: 

“Tf any person lawfully sworn as a witness or interpreter in a judicial 
proceeding wilfully makes agstatement matenal in that proceeding which he 


knows to be false or does not believe to be truc he shall be guilty of 
perjury.’’ 


—LJ., 1929, p. 61. 





Prosecutions for Perpury.—A drastic way out of the difficul- 
ty would be to make certain persons incapable of giving evidence; 
another, to make certain kinds of evidence inadmissible either on 
affidavit or in the witness box; a third, to enact that certain false 
statements should not be deemed to be perjury. Before the pro- 
paganda of Bentham and his fellows prevailed, plaintiffs and 
defendants were not allowed to give evidence, on the ground that, 
where the parties had such a vital interest in the result, the con- 
flict between the desire to win and the obligations of an oath was 
too unequal; and that in such circumstances the truth could not 
reasonably be expected to emerge. The view of Bentham, which 
was ultimately accepted, was that such considerations, while un- 
doubtedly affecting the value and credibility of the evidence, did 
not render it worthfess. But when Parliament allowed plaintiffs 
and defendants to give evidenct, it cannot be supposed that they 
expected a fundamental change in human nature. And the fact 
that glaring and obvious perjury—especially im divorce ca%es— 
regularly goes unprosecuted, shows that the difficulties of the 
position are appreciated by the authorities——L.J., 1929, p. 61. 





ra s 


Foreign and English Bars.— The internationalising influence. 
of the League was bound to affect in time’the legal fraternities 
of the Nations; and negotiations and friendly interchanges have ° 
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taken place between the French and Belgian Bars on the one 
side and the English Bar on the other. It was in December, 
1924, that the invitation to consider the formation of an inter- 
national federation of Bars was first extended to the English. 
The invitation was, for strong reasons, regretfully declined; and 
the invitation was again given in 1927. The Bar Council did 
not act hastily; they appointed a Special Committee to investigate 
and report. Vaughan-Williams, K.C., crossed the Channel and 
attended a meeting as English “Observer.” In due time he re- 
ported to the Special* Committee; the Committee reported to 
the full Council; and on February 21, 1928, Sir Douglas Hogg 
replied to the Director of the International Institute of Intellec- 
tual Co-operation, Paris, declining the invitation, and, apparently, 
for the same reasons as before. 


The inability of the Council to accept the invitation was 
expressed in the most friendly terms; Helpful suggestions were 
” made, and future co-operation with the Union Internationale des 
Avocats was regarded as a hopeful possibility. Moreover, an 
English “Observer” was suggésted for future meetings; the ob- 
jects of the Union were applauded; and Sir Douglas concluded 
with a reference to his respected confrere: all in the best Locarno 
spirit. —L.J., 1929, p. 71. 





Wives—An Exploded Theory.—Judge Parry has observed 
that the idea of the chattelhood of wives still lingers in the minds 
of some of our judges. This is not very surprising, for the 
ancient theory still lives and reigns in our law of torts and in 
the rules governing the assessment of damages in matrimonial 
causes. 


The truth is, however, that such survivals of the chattel 
theory as exist are all, or nearly all, to the ad- 
vantage of women. And as for that High Court Judge’s remarks 
to a co-respondent, “that if he had stolen the petitioner’s watch 
instead of his wife he might have been sent to gaol, there is 
nothing in it. He might have spoken in the same manner to the 
wick€d woman Who had stolen another woman’s husband. To 
the author of “The Law and the Gospel” I would suggest that 
the possessive idea in the Judge’s mind is that contained in 
the Song of Solomon, when the weman asserts that the Beloved 
is hers and she is his. 


Financially, too, the injured wife almost invariably fares 
“better than the injured husband in divorce court assessments; 
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just as the woman enjoys an enormous advantage in actions 
for ‘breach of promise. The practical difference is that the 
value of a man is put at a much higher figure than that of a 
woman, for the simple reason that he is worth more in the 
sense that he has more money, or can earn more. Wives are 
not chattels; and it is the man who needs protection against such 
of those chattel theories as still survive in our law.—L.J., 1929, 
p. 71. 


ee 


The Medtator-Judge—The fact that lawyers would 
thereby be deprived of the fees which they would otherwise 
have earned is of course a matter of no moment; one has sadly 
to admit that if fees were abolished altogether the people would 
rejoice awhile; nor would many tears be shed if our noble pro- 
fession were thereby reduced to poverty and extinction. When 
it was too late men would discover (alas!) how essential are 
legal men to the well-being and good governance of England. 9 
Yet it would undoubtedly be good for the profession and good 
for everyone if court-fees and other legal costs were reduced. 


But if men are to have their law for nothing this idea of 
the mediator-judge is surely no solution; one man as mediator 
and another as judge, perhaps, but not two-in-one. For what 
is the position as indicated by Sir Edward? The judge-media- 
tor has heard the parties, and, of course, formed an opinion of 
the merits. If the parties fail to agree, they come before him 
in his capacity as judge, his mind affected, and his judicial 
quality impaired, by what has already occurred during the con- 
versations. It will never do—L./., 1929, p. 89. 





Why Lawyers Fail in Parltament.—I have discovered at 
last the reason why so many lawyers are comparative failures in 
the House of Commons, and why in State affairs all barristers 
are vain. It is a hard saying for M.P.’s, but they must take it 
with such fortitude and incredulity as they may deem expedient. 


Mr. Archer Polson, of Lincoln’s Inn, said it in a book pub- 
lished in 1858.. It is not to be denied, said he, that the b&bits 
of forensic oratory do not qualify, or rather do in some degree 
disqualify, an individual for success in Parliament. Wit and 
humour, so foreign to the severe reasonings and close deductions 
to which the lawyer habituates himself, are the prime elements 
of success in the House of Commons. And he refers to Sheri- 
dan’s alleged observation that, before he had been many days e 


ham 
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in the House, he discovered that three-fourths of the members 
were fools, and all loved a joke. So he determined not to shock 
them with tqo much severity of argument and to amuse them 
by a sufficient quantity of humour. 


Mr. Polson, of course, when he referred to lawyers, may 
have been thinking only of the hirsute intellectuals of Lincoln’s 
Inn. Otherwise it was a severe blow for the House to be told, 
in effect, that their mental quality was inferior to that of a jury 
at the Old Bailey, or even a common jury in the High Court.— 
L.J., 1929, p. 89. ~ 





U. S. Judga Expelled.—Carlos Hardy, one of the two Judges 
of the Los Angeles Criminal Court, has been expelled by the 
American Bar Association for accepting 5001. from Sister Aimee 
‘McPherson for legal advice when she was in difficulties over 
her kidnapping case. 


While declining to reveal all the facts in the case, the Asso- 
ciation’s Executive Committeé decided that he violated the canons 
of the Association, which prohibit the acceptance of pecuniary or , 
other obligations from those whose interests are likely to be sub- 
mitted to him for judgment. 

This is the first time that the Bar Association has taken dis- 
ciplinary action of this kind. It followed a complaint from the 
California Bar Association, which found that it lacked jurisdic- 
tion to penalise the Judge, who contends that the unsolicited fee 
represented legal advice he had given Sister McPherson before 
she was accused of a conspiracy to defeat justice——LJ., 1929, 
p. 95. 


Jurists to Meet at Geneva—In order to prepare the way 
for a World Conference on the Codification of International Law 
under League auspices, a special committee of jurists met on 
January 28 at Geneva. 


e oir Cecil Hurst, the senior legal adviser to the Foreign 
Office, represents Great Britain on this commftee, whose first 
business will be to examine and collate the replies of some twenty 
or more Governments to a questionnaire recently addressed to 
them. The points covered by the replies include:— 


(1)° Nationality; 
(2) Territorial Waters; and 
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_ (3) The Responsibility of a State for damage caused on 
its territory to foreign life and property. 


The differences between the British, Continental and Ame- 
rican standpoints are very considerable (says The Datly Tele- 
graph) as regards both 1 and 2. Hence the difficult cases which 
occasionally arise in connection with persons possessing two or 
three nationalities, or, on the other hand, no nationality at all. 
Similarly, while British maritime law limits the extent of terri- 
torial waters to three miles, other Powers claim jurisdiction over 
a distance of six or even twelve miles from their shores. 


The consideration of the third problem mentioned above 
was prompted originally by the Corfu incident of 1923, which 
followed on the murder by brigands of an Italian General on the 
Albano-Greek frontier, —L.J., 1929, p. 95. 


e 

The New Lord of Appeal—The Appellate Jurisdiction Act, 
1929, which provides for the appointment of an additional Lord 
of Appeal, received the Royal Assent on Tuesday, and the 
appointment of Mr. Justice Tomlin td fill the office was imme- 
diately announced. As though to give Sir Thomas a happy start 
in his passage to the highest Court, his appointment was one of 
the first papers signed by the King since the commencement of 
his illness. But that is only a coincidence, though a happy 
one. More important it is that the appointment will be warmly 
approved by the profession. It had been considered as likely, 
but there were other Judges, senior to Sir Thomas—who has 
been a Judge only since 1923—and eminently fitted for the 
work of Final Appeal, who might well have been selected, and 
the appointment was by no means a foregone conclusion. The 
promotion of a Judge of first instance to the House of Lords, 
without taking the Court of Appeal on his way, is unusual, 
though not unprecedented. It happened half a century ago in 
. the case of Lord Blatkburn, and a more recent instance is that 
of Lord Parker, who went from the Chancery Division to the 
House of Lords in 1913, and who did distinguished judicial work 
there and in the Rrivy Council during the war. “The loss océa- 
sioned by his unexpected death is not yet forgotten. A more 
signal instance of promotion Ws that of Lord Macnaghten, who 
went straight from the Bar to the House of Lords. Mr. 
Justice Tomlin has shown himself as a Judge clear and firm, 
but withal courteous and kindly; and the Chancery Bar will 
only be consoled for his loss by the knowledge that the appoint- 
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ment, by sending Sir Thomas Tomlin to join Lord Blanesburgh, 
doubles the Equity side in the House of Lords.—L.J., 1929, 
p. 97. i 


Labour and the Lord Chancellorship.—-In last week’s issue 
of Britannia, Lord Birkenhead writes on “The Labour Party 
and its Leaders.” So far as such an article deals, as does this 
one, with the general leadership of the Labour Party, it is 
inappropriate for comment in such an organ as The Law Journal; 
but the possible advent of a Labour Government in the near 
future, as the result of the comjng General Election, makes it 
inevitable that the difficulties which would facea Labour Prime 
Minister in finding a Lord Chancellor should be the subject of 
consideration among the profession. In 1923 Mr. Ramsay 
MacDonald was so fortunate as to have Lord Haldane avail- 
able, and his appointment solved wat must otherwise have 
been a serious difficulty. Lord Haldane has gone; and the 
choice of a Labour Lord Chancellor will be a problem not easy 
of solution. Lord Birkenhéad is blunt about it: ` 


“And what is Mr. Ramsay MacDonald likely to do (what, 
indeed, will he be compelled to do) in order to strengthen his well- 
disciplined, but very senile team in the House of Lords? He 
must find a Lord Chancellor. No lawyer known to me who is 
at this moment an avowed member of the Labour Party could 
be appointed to the Woolsack without something approaching 
a public scandal. Possibly the precedent—a very fortunate 
one—adopted by the late Labour Government when they ap- 
pointed Mr. Macmillan to be Scottish Law Advocate without 
political responsibility might be repeated.” 

In such a case, the appointment of a judge such as Mr. 
Justice Sankey or one of the very able judges of the Court of 
Appeal would not, in my opinion, affront either the legal pro- 
fession or the community as a whole. ° 
e Lord Birkenhead has ovérlooked the fact that Sir John 
Sankey has been, for exactly a year, a member of the Court 
of*Appeal; buf®that is by the way. He goes en to suggest that 
a Labour Premier should make a “non-party’” arrangement 
with his opponents, which would secure the opportunity to the 

e Government of the day of nominating Lords of Parliament for 
a limited period.” Presumably, a non-political Chancellor would 
be one of these —k.J., 1929, p. 97. 
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A Non-Polittcal Chancellor —We confess to some surprise 
at finding that Lord Birkenhead apparently regards the appoint- 
ment of Mr. Macmillan to the Lord Advocate without political 
responsibility as a “precedent” which only needs applying to the 
Lord Chancellorship; the two offices do not appear to us to be 
in pars materia at all. And, with great respect to Lord Birken- 
head, he does not seem to have envisaged the inevitable results 
of his suggestion. The Lord Advocate has never been a mem- 
ber of the Cabinet; the Lord Chancellor is one of its most im- 
portant members. A Lord Chancellor “without political res- 
ponsibility’ could hardly be a member of the Cabi- 
net; for the members of the Cabinet have a joint 
responsibility for the policy and proposals of the Govern- 
ment, and must support them in Parliament. With a 
Chancellor who was not a member of the Cabinet, it 
would be necessary that the political side of the func- 
tions now discharged by ihe Lord Chancellor of the 
day should be placed either upon the Attorney-General 
or upon a Cabinet Minister who would, in effect, be a Minister 
of Justice; and since a Labour Government could naturally not 
be expected to accept the position that an ad Aoc arrangement of 
this kind was to be made whenever they came into power, the 
almost inevitable result would be, in our view, that the Lord 
Chancellorship would be shorn of the political side of its func- 
tions. It may be that this is a necessary result of the re-orienta- 
tion of political parties; but it is a change which we should see 
with regret, and it would be a pity if it came about by attempting 
to treat an appointment to what can well be treated as a non- 
political office, as a precedent for an appointment to what has 
always been an important political post—L J., 1929, p. 98. 


Extra-Judicial Comment by County Court Judges —Of the 
lachryme rerum, judges, both of the High Court and of the 
lesser tribunals, must frequently, we imagine, become very con- 
scious; and, since it is all to the good that our senses, too, should 
relapse at times into “cutting remembrances,” thag our “sorroyrs, 
should be kept raw by the edge of repetitions’ —extra-judicial 
comment designed to focus public attention, or to combat the 


natural inertia of the public conscience, is not only permissible | 


but desirable. But such commient is valuable only in so far as 
it is the result of an expert diagnosis and of a right gauging 
of the trend of the “time-spirit.” Where it resolves itself into 
platitudinal criticism by judges entirely unable to “digest the 


en 
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mixture of our few and evil days,” then it had. far better be 
unsaid. And in this latter kind of comment, it seems to us, 
there is a lementable and increasing tendency on the part of 
certain County Court judges to indulge. True, the indulgence 
has brought them an unusual meed of notice in the daily press. 
But publicity is accorded the remarks—we are afraid—not be- 
cause of their acute philosophic import but because of their 
journalistic value as “copy”. They are, indeed, regarded rather 
as in the nature of public entertainment. And publicity obtain- 
ed on such grounds*is calculated to damage the prestige not 
only of the particular judges in question, but of the County 
Court Bench as a whole.—L.J., 1929, p. 99. 


Complications of Citisenship—Three jurists, including Sir 
Cecil Hurst (Great Britain), out of the five appointed to study 


e the replies received by the Secretary-General of the League of 


Nations from twenty-seven Governments on questions of intef- 
national law relating to nationality, territorial waters, etc., 
have (says The Daily Telegraph) finished their first week’s work. 
The ether two jurists are still absent, one being ill, and the other 
unable to leave his country at present. 


These jurists hold their meetings in private, and are still 
engaged in their study of the replies from the various Govern- 
ments on the question of nationality, some of which are lengthy 
documents, although the Italian Government is said to have 
dealt very summarily with the League questionnaires submitted 
to it. : : 

The British Government, after referring to its naturalisa- 
tion laws, mentions, concerning the adoption of children hy 
British persons, the new legislation. which came into force in 
Great Britain in 1926, stipulating that an adopted child should 
be a British subject. ; 

His Majesty's Government points out the desirability of 
tiniformity in the nationality legislation of the different coun- 
trigs as regards the effect of marriage upon a woman’s nation- 
ality. As things are at present, it can happtn that a British 
woman who marries a foreigner, and, according to British law, 
thereby loses British nationality, can be deprived of any nation- 


“ality if the national law of her husband does not confer her 


husband’s “nationality upon her. 


On the other hand, a British woman who marries a foreig- 
ner, and consequently loses British natiorfality, can, on being left 


Pat 
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a widow, or in case of divorce, regain her British nationality by 
applying to the Home Secretary, and without the necessity of 
fulfilling the usual period of residence in Great Britain pres- 
cribed for ordinary cases of naturalisation—L.J., 1929, p. 116. 


The New Chancery Judge—The vacancy on the Bench of 
the Chancery Division due to the translation of Mr. Justice 
Tomlin to the House of Lords has been filled by the appoint- 
ment of Mr. Fairfax Luxmoore. The appointment had been 
generally anticipated; it is very popular with the Equity Bar; 
and will, we have no doubt, prove successful. Mr. Luxmoore, 
who was calle to the Bar in 1899, rapidly acquired a large 
practice and comparatively soon after taking silk in 1919 he 
joined the sefect band of “specials”. He has had a steadily 
growing reputation, especially in witness actions, and his wide 
experience and—may we add—-genial manner which has en- 
deared him to a host of friends will make him a valued 
addition to the Bench. The biographer of Lord Bowen speak; 
of “the transition from the excitement of advocacy and from | 
the participation in a succession of important and interesting 
cases to the uneventful tranquility of the Bench” as producing 
a painful reaction. It may be so, though we have not noticed 
that newly—made judges show any sign of it; and 
there are judges—we gather that Mr. Justice Luxmoore is 
one—to whom additional facilities for golf may not be un- 
attractive—LJ., 1929, p. 117. 


The Monroe Docirtne.—Two very interesting articles on 
the Monroe Doctrine by Prof. S. de Madariaga, which appeareri 
in The Times of the 6th and 7th instant, lead up to the conclu- 
sion that its practical result at the present time is to instil in the 
South American Sgates a fear of the hegemony of the United 
States. The situation for whigh the doctrine was devised—the 
protection of America from European interference—has béen 
reversed. “Born to errect the United States gs 4 bulwark in 
defence of the American nations against Europe, it has evolved 
so as to drive American nations to seek in Europe a bulwark 
against the United States.” Possibly this is true, for the doc- 
trine is not static, true, yesterday, to-day and forever; it is, like 
all things outside Tennessee, evolutionary, and hag passed and 
is passing through successive stages. Dr. Louis M. Sears, 
whose History of American Foreign Relations was reviewed in 


Tw 
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our columns last year (66 L J., p. 175), describes it as the one 
ingredient in American foreign policy which every citizen knows 
by name, though few define it alike. According to Prof. Mada- 
riaga, the citizen is content to leave its working to the Admi- 
nistration, with the result in “parody of the English dictum that 
the liberty of the subject has dwindled down from precedent to 
precedent, that the scope of the Monroe Doctrine has broadened 
out from President to Presideni.” Knowledge of the doctrine 
may be as inexact here as in America, but its origin and effect 
have been well stated by Mr. Wyndham A. Bewes in a paper, 
The Monroe Doctrine and Entangling Alliances, read before 
the Grotius Society in 1927 and published in last year’s volume— 
Vol. 13 of the Transactions of the Society. The doctrine itself 
finds a place in Art. 21 of the Covenant of the League of Na- 
tions as the leading example of a “regional understanding for 
securing the maintenance of peace,” the validity of which is not 

e to be affected by the Covenant. Perhaps, having regard to th^ 
numerous infringements of its original purpose since its enun- 
ciation by President Monrae in 1823, the draftsmen of the 
Covenant would have been as much puzzled as anyone else to 
state its present scope. But whatever may be the truth of Prof. 
Madariaga’s thesis that South America now sees in it only a 
mark of the predominance of the United States, for people in 
general it may be still paraphrased as “America for the Ameri- 
cans.” —L.J., 1929, p. 118. 


LJ. and L.C.J.—Now that Scrutton, L.J., has declared, 
obiter, that there is such a thing as judicial, as distinguished from 
other forms of legal humour, and that all the occupants of the 
Bench indulge in it at times, all of the Bar who were dubious 
must doubt no more. It is improbable, however, that the 
L.C.J. will give unqualified assent to this obiter dicium of the 
Court of Appeal, especially that part of it Which ascribes to all 
the judges this‘ humane and httmorous indulgence. 


Yet the L.J. on this very occasion essayed to give an ex- 
ample of his meaning. The appeal in Hobbs v. Tinkng and 
Co., was based largely on comments alleged to have been made 
by the L.C.J. during the trial, and Birkett, K.C., was engaged 
fn the argument of complete justification. “I have in mind,” 
said the L.f., “the well-known authority which says that it is as 
important that justfte should seem to be done as that, in fact, 

* it should be done.” Gentle reader, who was that well-known 
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authority? We know that if he was not the original author, 
the L.C.J. adopted that saying with-universal approval—L./,, 
1929, p. 128. 


Lagal Maxims—The theory that the King can do no 
wrong has played an important and often beneficial part in the 
development of our Constitution; there is about it a brevity, a 
dogmatic and picturesque simplicity, which appeals to the vast 
multitude who only read while they run. .“Hearsay is not evi- 
dence”; “A man is innocent until he is proved to be guilty,” are 
others of the great company of simple legal sayings for the 
man in the streef, like so many other saws, they are, of course, 
very inaccurate and misleading; subject to a multitude of 
distinctions, exceptions, qualifications and explanations. But 
they convey an idea whigh is true in the main, and therein they 
compare most favourably with many clauses of the Local Gov- 
ernment Bill and other modern enactments, with their accom- 
panying Statutory Regulations and the explanations so frequent- ` 
ly appertaining thereto —L./., 1929, p. 146. 


And their Abuse-—Now, partly from the theory that the 
King can do no wrong, a mass of Crown practice and proce- 
dure has accumulated; vexatious, unnecessary, and annoying to 
His Majesty’s liege subjects, and sometimes operating against 
them with great harshness and injustice. 


This has been recognised by all authorities outside the 
Government Departments, and by many of the ablest of those 
within. The merchants feel strongly on the matter, as of 
course; and the Bar Council anid the Council of the Law Society 
are unanimously in favour of reform. A council of the Judges 
has not been called go deal with the matter; and I respectfully 
ask the Lord Chancellor, Why not? For there is upon him and 
others a statutory obligation to summon them together once ‘a 
year; and here is a topic well worthy of theig best attention 
and upon which’ their opinion would greatly outweigh that 
misty and undefined opposition to which the Attorney-General 
so darkly referred when he revealed the Government’s attitude, 
towards Sir Henry Slesser’s Bil. The reform is obviously 
inevitable; but who is the inexorable Mr. Jorkins to whose 
objections the Attorney-General and the Government attach co 
much importance?-—L.J., 1929, p. 146. 


~~ 
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The Vindication of Mr. Joslitg—Another matter, sug- 
gested by the famous legal maxim, is this matter of the vindi- 
cation of Sergeant Josling, who was ordered to resign in 1922 
because he had brought “false charges” of corruption in the 
police involving charges against ex-Station Sergeant Goddard. 
Recent revelations made it clear that on the vital matter Ser- 
geant Josling was right and the Home Office was wrong. And 
now the Home Office, viewing the matter in the light of sub- 
sequent events, has declared to Mr. Josling that “it is clear 
to the Home Secretary that your being required to resign should 
not be regarded as implying any reflection upon your personal 
character.” 

This confession—for such it indubitably if—of the Home 
Office is an event of tremendous significance and importance, 
and reflects great credit on Sir William Jaynson Hicks. For 
the Home Office was under no legal ob¥gation to make amends. 

e And in every Government Department there is, or has hitherto 
been, a fixed idea that in its official capacity, in the legal or in any 
other sense, a Government Department can do no wrong; and it 
would take something much more cogent and coercive than the 
light ôf subsequent events to bring it, even thus proudly, to the 
Confessional. —L.J., 1929, p. 146. 


Infalhibihiy and Jusitce-—Yet this historic document, this 
momentous precedent, revealing a Government Department in 
the very act of climbing down, is not wholly free from defect 
and deformity. How could it be? For my part, I cannot 
blame the Department for trying to cover itself with a wretch- 
ed rag of righteousness when, with total irrelevance, it reminds 
Mr. Josling of his observation at the conclusion of the proceed- 

` ings which led to his enforced retirement: “All I can say is that 
I express my sincere regret for my impetuous action. and for 
the trouble I have, caused. That is all I can say.” 


e An absence of impetuosity ôn the part of the Home Office 
will, in the circumstances, be forgiven. We in the Law are 
accifstomed to &ppeals and reverses; we hear the citizen from 
time to time make a full and ample apology in Court. But in 
the Army, Navy, Police and Civil Service this sort of thing 
does not occur. It is bad form; it is not done. Therefore it 
is a great thing that one of the oldest, and perhaps the most 
important of the Government Departments, holding the doc- 

" e trine of its own infallibility, has yet indicated to Mr. Josling 
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(in the light of subsequent events) that a mistake was made; 
and has acted accordingly.—L.J., 1929, p. 146. 


Delay in Indian Appeals —Delivering the opinion of the 
Judicial Committee of the Privy Council on February 15, in an 
appeal from Madras, Lord Atkin said that the judgment of the 
High Court was given in 11 suits of ejectment brought by the 
respondents against the respective appellants. Seven out of the 
11 suits were instituted in 1913, and the only question so far 
decided and the only question before the Board was whether 
the Civil Court in which the actions were brought had jurisdic- 
tion and not, as the appellants contended, the Revenue Courts. 
The determination of that question had required recourse on 
seven different occasions to the Courts and had occupied nine 
years in Madras. The case had taken six years more to reach 
the Board. Their Lordships deplored that delay, which was 
obviously much greater than was necessary, and reached the 
borders of a scandal. They did not, however, propose to re- 
capitulate the various stages in which the case toiled to and 
fro between the Lower Courts and the High Court, or to 
apportion blame.—The Times——LJ., 1929, p. 151. 


Charges against a Naw York Judge—The Judiciary Com- 
mittee of the House of Representatives has decided (says The 
Tomes) to transmit to the Attorney-General for investigation 
charges brought recently in the House by Mr. Fiorello La 
Guardia, of New York, against Mr. Francis J. Winslow, a Judge 
of the Federal District Court of New York. Pending the out- 
come of the investigation, Mr. Winslow has asked to be relieved 
of duty. 


The charges against Mr. Winslow were contained in a resolu- 
tion which accused him of nepotism and favouritism in award- 
ing receiverships in bankruptcy, intimidation of witnesses, harass- , 
ing lawyers, and other acts, which, it was alleged, had given 
rise to a “general rumour and impression among members of 
the Bar and public of unjudicial, unfair and improper conduct 
on the part of the said Judge Winslow.” These charges are 


largely an outcome of alleged scandals in connection with the . 


mismanagement of estates in bankruptcy in the New York 
Federal District. The resolution moved by, Mr. La Guardia 


asked the Judiciary Committee to investigate Mr. Winslow’s 
fitness for office and report its findings, together with, recom- 
M 
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mendations for exoneration, condemnation or impeachment.— 
L.J., 1929, p. 151. 


CONTEMPORARY LEGAL LITERATURE. 


The Harwad Law Review for November, 1928, contains 
a very instructive article by Mr. Percy H. Winfield on 
“Public Policy in the English Common Law.” His main quest is 
to see if the English Judges recognise any ideal standard of 
judicial legislation fh tackling new questions arising before them 
uncovered by statute or case-law. 

When Law was in the making, Public Policy, under differ- 
ent names and sometimes under the veil of anonymity, played 
an important part and pervaded the whole legal system. When- 
ever a rule of law was felt to be harsh or defective, equity 
modified it and even long before équity became a separate 
system, the ideas which lie at the root of it were put in practice 
by the King’s Courts, ¢.g., writs being adapted by means of fic- 
tions to meet new cases. Im the 14th, 15th and 16th centuries, 
Chancellors were mainly guided by public policy and applied 
it consciously as well Reason had then its sway and neither 
statute nor custom could then prevail against the law of reason. 


Judicial authority treats Bracton as the source of the doc- 
trine. But we get a glimpse of it in Littleton when he gives 
it as a ground of any particular rule which he states that the 
adoption of the (contrary principle would be “inconvenient” or 
“against reason.” This theory of “inconvenience” or “unreason- 
ableness” was developed by Coke into something more technical 
and more far-reaching when he stated and emphasised the maxim 
“nihi! quod est inconveniens est licitum” which means that it is 
better that one individual should suffer rather than many be pre- 
judiced. This.maxim contained the seeds of the later formal 
ideas about public policy. Sir Henry Finsh, a contemporary of 
Coke, calls it the “common weal” and Shepherd in his Touch- 
stope refers to certain matters as “being against public good.” 
Lord Chief Baron Pollock equates this to Coke’s “repugnant to 
the State.” In the 17th and 18th centuries’ the Courts were 
advancing by somewhat uncertain steps to a narrower applica- 
tion of the doctrine though not to a more definite conception of 
itas With the development of statutes and case-law, the scope 
for the ffee play of reason, convenience and policy became re- 
duced, but even then in the guise of interpreting the old law, 
gld cases were (and are being) read in the light of current no- 
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tions. Every new decision formed an outpost for further ex- 
ploration and with the swelling of the statutes and the increase 
of Parliament’s powers with the Revolution of 1688, the doctrine 
fell much into the background in courts of law. 


Several illustrations may be given of parts of the law where 
public policy has penetrated, e.g., contracts in restraint of trade; 
rule against perpetuities; rules against sales of offices, marriage 
contracts and wagers. In the early 19th century the tendency 
grew of limiting the application of the doctrine of public policy, 
as it was felt that it would put Judges in a position which Parlia- 
ment alone could occupy or infect with a virus of uncertainty 
principles which had long been settled by case-law. Lord Mans- 
field in Jones v. Randall * indicated that public policy ought to be 
confined to new cases but the law of nature did not thereby 
cease to function in Lord Mansfield’s time. The history of 
the Law Merchant, recognition of quasi-contractual liability, 
notions of the “reasonable. man” and a “reasonable price” are 
all instances of its influence under another name. There have 
been different views about public policy among the Judges and 
even by the same Judge on different occasions. Some like 
Best, C.J. and Burrough, J., felt that courts had gone farther 
than was warranted and that where such questions were doubt- 
ful they ought to be left to the legislature; while others like 
Abbott, C.J., carried it a step further than before. In 1853 
its very life was threatened when 16 Judges fought a pitched 
battle about it in Egerton v. Brownlow.’ In that case, one 
extreme view would have public policy reduced to a mere guide 
for ascertaining the object of any particular law. another would 
have it exalted into an abstract standard of judicial legislation 
and a via media view which verged towards one or other of 
these extremes. Lord Chief Baron Pollock, whose view proved 
acceptable to the House of Lords, said that Courts ought not to 
shrink from applying the doctrine to “any new and extraordinary 
case that may arise.” “All matters relating to public welfate- 
must be decided and determined upon their own merits onlie 
It may be that Judges are no better able to discerg what is fag 
the public good thari other experienced and enlightened members 
of the community; but that is no reason for their refusing’ 
to entertain the question, and declining to decide upon it. Is it, | 
or is it not, a part of our common law, that in a new and unprece-" 
dented case, where the mere caprice of the testator is to be weigh- 


1. (1774) 1 Cowp. 17. 2. (1853) 4 H.L. Cas. 1. 
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ed against the public good, the public good should prevail? In 
my judgment it is.” 

_ The writer of the article here says: “I have read nothing 
in the reported judgments from Egerton v. Brow*tlow* to 1928 
which departs seriously from the extracts that I have cited 
above from the Lord Chief Baron’s judgment. I respectfully 
think that it represents what English Law always has been and 
still is.” The writer refers to Mr. Knights view in 38 L.Q.R. 
207 that Egerton .v. Brownlow? was followed by a period of 
scepticism and hesitation in relation to public policy and while 
agreeing with him that there are some dicta raising that infer- 
ence, thinks that they merely express a conservative influence. 
He sums up as follows:— 

(1) The attitude of the Bench in general towards public 
policy is one of cautious acceptance of it. The Judges have 
often repeated Mr. Justice Burrough’s metaphor that it is an 
“unruly horse” and some have even felt it to be a tiger and 
refused to mount it at all. It is generally felt to be a very 
unstable and dangerous f8undation to build upon. 

+ (2) Public policy is indefinable. The writer describes it 
as “ a principle of judicial legislation or interpretation founded on 
the current needs of the community.” This definition signi- 
fies that the interests of the whole public must be taken into 
account whereas in many cases what seems to be in contempla- 
tion is the interest of one section only of the public. For ex- 
ample, contracts in restraint of trade. The explanation suggested 
by the writer for this paradox is that the Courts must certainly 
weigh the interests of the whole community as well as of a 
considerable section of it, such as traders, and that in those 
rules there will not be found anything prejudicial to the Nation 
as a whole. l | ; 


_ (3) Public policy is necessarily variable varying with 
the time, the topic and the person appl}ing it (the italics are 
ours). It is its chief charatteristic and its chief virtue. In 
Rodrigues v. Speyer Bros.* Viscount Haldane has analysed the 
mfluence of Public policy very carefully. The writer summarises 
the Viscount’s conclusions as follows: “(a) Rules which, though 
originally based on public policy have become so crystallized that 
only a statute can alter them, for example, the rule against 
perpetuities; (2) cases in which public policy has never crystal- 
lized, in which public policy depends on no real legal principle, 


"2. (1853) 4 H. L. Cas. 1. 3. (1919) A.C. 59. 
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in which it is accepted as a matter of fact, and in which its 
application depends on the circumstances of each particular case, 
for example, cases concerning the legality of waters; (c) cases 
in which public policy has partially precipitated itself into legal 
rules which, however, have remained subject to its moulding 
influence in the sense of current national policy, as illustrated 
by covenants in restraint of trade. In this last field may be 
previous decisions in plenty, but they cannot be taken to stereo- 
type national policy. Underlying all of them is the legal prin- 
ciple that trade must not be fettered. But what was a fetter 
one hundred and fifty years ago may have ceased to be so now. 
Under this head, Lord Haldane included also the general prin- 
ciple that an lien enemy cannot sue in this country. In the 
realm of contract, some Judges have expressed a decided dis- 
inclination to extend public policy any further in the direction 
of invalidating agreements.” 


(4) Limits of public policy—It ought not to conflict” 
with existing parliamentary legislation, though it may be use- 
fully referred to in resolving a Houbtful point in the interpre- 
tation of it. Again where a rule of common law is itself clear, 
arguments based upon public policy are beside the mark. Public 
policy is no ideal standard to which law ought to conform. It 
May, says the writer, answer the question “what is it that the 
community wants now” but it is dumb before the ‘question “what 
is it that an ideal community ought to want.” 


A Note on “Damages for non-delivery” in the Law Journal 
of December 22, 1928, discusses the effect of the decisions in 
Kasler & Cohen v. Slavouskt and R. & H. Hall, Lid. v. W. H. 
Pin (Junior) & Co., Lid" on the rule in Hadley v. Baxendale. 
The general rule laid down in Hadley v. Baxendale* is embodied 
in Ss. 50 and 51 of the English Sale of Goods Act, 1893, and in 
S. 73 of the Indian Contract Act. Cases where special circum- 
stances are expressly provided for in the contract offer no diffi- ` 
culty. Even when they are not so provided, for, Courts may 
sometimes have to assess damages on the footing that know- 
ledge of the special circumstances has to be implied, as where 
the plaintiff enters into the contract with a view to a sub-contract 
and which the defendant must be presumed to know. Lord Eshér, 
M. R., in Hammond v. Bussey’ extended the rule te the cases of 








igen a cr a ee 
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sub-centracts not yet actually made at the time of the contract 
but which will probably be made or in the ordinary course of 
business is surg to be made. This view has been carried to its 
logical conclusion in Kasler & Cohen’s case’ where there was a 
string of sub-sales, four in all, and in an action for breach of 
warranty plaintiffs were awarded (1) damages recovered by the 
last buyer from the last seller, (2) the costs of both sides in that 
action, and (3) a sum in respect of costs incurred by all inter- 
mediate holders, including the plaintiffs, in connection with the 
claims made against eath of them by their respective immedfate 
purchasers. The note extracts the following dicta from R. & H. 
Hall, Lid. v. W. H. Pin (Junior) & Co., Lid? which carry the 
matter still further: 

| Lord Dunedin—‘T do not think that ‘probability’ as the 
word ‘is used in Hammond v. Bussey* means that the chances are 
all in favour of the event happening. Toemake a thing probable 


"it is enough, in my view that there is an even chance of its happen- 


3? 


Lord Shaw.—“T would venture to read that as a sub-con- 


ing. 


‘tract which, in the ordinary course of business, was not un- 


likely tô be made.” 

Lord Phtlimore—‘Those damages which . are, at 
the time of making the contract, recognised by thé SATU as 
those which in the particular case may result from the breach.” 

In ordinary cases of non-delivery, etc., the writer points 
out that this harshness is mitigated by the other qualification 
to the above rule, vtz., that the plaintiff must take all reason- 
able steps to mitigate the loss consequent on the breach. The 
decision in Kasler & Cohen’s case also qualifies it by saying that 
the defence to the action must be reasonable. Compare with 
this note the dicta of the Privy Council in Hope Prudhomme 
& Co.’s case? “any damages which they would have to pay to the 
buyers from themselves on account of the non-delivery of the 
cargo would be damages which they in their furn could recover 
as damages from the appellants” and lower down “By virtue 
of a clause in one of the earlier documents, and which is in 
confdtmity with She usual practice in produce markets where 
there is a chain of sellers and buyers, the damages as ascertained 
between the last buyer and seller would probably without fur- 
tlrer litigation form the measure of the damages to be NENG 
all along theschain.” — 
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BOOK REVIEWS. 
“RESTATEMENT OF THE Law oF Contracts,” by The 
American Law Institute (Official Draft of Chapters 1—7). 


It is needless to expatiate on the usefulness of a book of 
this kind. The introductory note by the Director shows the 
extreme care and attention bestowed by the American Law Insti- 
tute in the preparation of this official draft. Before the final 
passing of the present draft by the Council of the Institute, the 
draft went through elaborate legislative, procedure. Copies of 
the tentative draft are said to bave been circulated widely among 
Judges, Lawyers and Teachers of Law and the draft with their 
suggestions was placed before a conference of the representatives 
of the Co-operating Committees of the State Bar Associations in 
Chicago, at which 87 persons appear to have been present besides 
the officers of the Institute, several members of the Council and 
all the reporters. It was then placed before the Council for dis-, 
cussion and the result of all that labour is the present official 
draft. In form, it is like Mr. Edward Jenks’ Digest of English 
Civil Law divided into sections “with illustrative commentaries 
attached to each, but being only a restatement of the law, it does 
not refer to the leading cases as Mr. Jenks’ Digest does. Where 
the law is uncertain, the draft appears to state what it considers 
to be the better view, d.g., S. 39 (Appendix, p. 230), S. 45 
(p. 233), S. 65, S. 166 (p. 274). The Appendix attached to the 
book and prepared by the Reporter for contracts contains some 
useful explanatory notes (with cases) on select sections and 
also gives the reasons for the statements wherever there is a 
conflict of authority. The unfamiliarity with the technique 
of the American Law and the difficulty in ascertaining the exact 
law on a point has often been responsible for the Judges in 
India and England deprecating references to the American autho- 
rities. It may be hoped that this “Restatement” will go a long 
way to help the profession in ascertaining the American Law. 
It is very much to be wished that the Institute will complete the 
Restatement of the Law of Contracts and give us a similar 
“Restatement” in other branches of law as well With the 
rapid march of civilization, new questions not contemplated by 
the framers of the Indian Codes come up for decision and 
much useful aid can be derived from foreign systems of law. 
The get up of the book leaves nothing to be desired. 


It may not be out of place here to, express a hope that 
this example may be followed in India and similar “Restate-, 
ments” of Indian Law attempted. 
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THe Tria oF J. BLOMFIRILD Russ. Edited by W. Teign- 
mouth Shore. Notable British Trials Series. Published by 
Messrs. Butterworth & Co., Ltd. Price Rs. 6-8-0. 


This is one of the few cases where the prisoner defended 
himself without a counsel. The story of the daring murders of 
a father and son, Mr. Jermy and Mr. Jermy Jermy and the 
attempt at murder of Mrs. Jermy Jermy and a servant woman, 
all on a single night by the same person J. Blomfield Rush, as 
told in the introduction, to this volume, makes one’s blood curdle. 
The evidence for the prosecution being complete and for the de- 
fence comparatively insignificant there was hardly room for 
the Judge Baron Rolfe to incline otherwise than ¢o a conviction 
of the prisoner to death by hanging. The defence examination 
and cross-examination, being handicapped by the lack of a profes- 
sional adept, led naturally to many defects and to the consequent 

unfavourable impression on the Jury. “But the case for the 
prosecution was strong enough to create every circumstance 
against the prisoner. The conduct and behaviour of the culprit 
through the rest of the days in prison after sentence strikes 
us aS an unique instance where the mind was unchanged even 
in the face of death. Such is the abnormal mentality of Rush 
providing the student of psychology much substance for 
curiosity. —K.C. 
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THE RECORDING AND THE DECREEING OF 
COMPROMISE PETITIONS. 


Where a suit has been adjusted by any lawful compromise, 
O. 23, R 3, C. P. Code, enacts that “the Court shall order 
such compromise to be” recorded, and shall pass a decree in 
accordance therewith so far as it relates to the suit”; that is, 
the entire compromise has to be recorded, but only so much 
of it as relates to the suit is to be decreed. Only the decreed 
portion, as distinguished from the recorded portion, will be 
executable in the suit. According to the Privy Council 
in Hamatia Kumari Debi v. Midnapur Zemendari Company,’ 
“A perfectly proper and effectual method of carrying out the 
terms of O. 23, R. 3, C. P. Code, would be for the decree to 
recite the whole of the agreement, and then to conclude with 
an order relative to that part which was the subject of the suit, 
or it could introduce the agreement in a schedule to the decree; 
but in either case, although the operative part of the decree 
would be properly confined to the actual subject-matter of the 
then existing litigation, the decree taken as a whole would 
include the agreement.” In passing, it may be observed that, 
for convenience sake, the entire compromise is usually appended 
as a schedule to the decree, instead of being recited in the body 
of the decree. / | 
The expression “relates to the suit” means “relates to the 
matters in question in the suit” as contrastedefrom thoseenot 
so in question. But in settling the suit-claim, the parties are 
at liberty to agree upon any relief, though the relief may be 
different in kind from that claimed in the plaint; and the agreeġ 
relief may be decreed by the Court. For instance, a compro- 
mise decree in a suit on a promissory note by which the agreed 


"1 (1919) LL.R. 47 C. 485: 37 M.L.J. 525 (P.C). 
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amount is charyed upon property, is quite valid; that is be- 
cause the relief by way of charge relates to the suit or “the 
matter of the claim in the case’. The decision in Joti Kuru- 
vetappa v. Isari Sirusappa’ is only that, and nothing more. 
The case in Sabapathi v. Vanmahalingam? marks a further step. 
It lays down that where a compromise goes beyond the subject- 
matter of the suit and contains other conditions relating to extra- 
neous matters of dispute, if those conditions are to any extent the 
consideration or the moving force for the compromise of the 
subject-matter of thé suit, they must all be decreed as relating 
to the suit. The fact that the extraneous conditions admit of 
easy segregation is no bar to their being decreed in the suit. 
Presumably, all the terms of a compromise are inter-dependent, 
and agreed upon as a whole and on the whole. The case in 
Ramaswami Naidu v. Subbaraya Tewar* goes still further; it 
explains away the cautious obiter expressed by the Privy Council 
in Hemanta Kumari Debi v. Midttapur Zemsindari Company 
cited above. The broad theory that it sanctions is this: 
Where it would not be? easy to segregate the terms 
of a compromise relating to the matters in question in the suit, 
from those not so in question, t.e., where they are blended in 
one indiscriminate and indivisible whole, the entire provisions 
of the compromise are to be decreed as relating to the suit. In 
that. case, a suit X was compromised on terms affecting two 
other suits Y and Z, and involving their dismissal. In quit of 
all claims in the three suits, there was a compromise decree in suit 
X, by which the plaintiff was granted twice the amount claimed 
by his plaint in that suit. Of course, it could not be guessed 
how much of the agreed amount was properly referable to the 
claim in suit X, and how much of it was properly referable to 
the claims in the two other suits; but despite that uncertainty, 
the entire amount agreed upon by the parties was decreed and 
allowed to be executed in suit X. In Dooly Chand Srimali v. 
Mohan Lal Srimah” the Court refused to record the compromise 
of a suit on the ground that the compromise included provisions 
affecting the rights and liabilities of two persons (one of them 
a minor) who were not parties to the suit. © (See also Ram 
Protap Chamria v. Durga Prasad Chamria’). 

A 1. (1919) I.L.R. 47 C. 485: 37 M.L.J. 525 (P.C). 

2. (1907) I L.R. 30 M. 478: 16 M.L.J. 354. 
° 3. (1914) I.L.R. 38 M 959: 26 M.L.J. 331, 
“4. (1925) 49 M.L.J. 490. 


5, (1923) I.L.R. 51 C. 432. 
6. (1925) L.R. 53 LA. 1: LL.R. 53 & 258: 49 M.L.J. 812 (P.C), 
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As the law stands in Madras, it would be a permissible device 
of draftsmanship for the parties to a compromise petition to state 
therein that all the terms of the compromise, however extraneous 
to the suit, are to be decreed in the suit, so as to be executable 
in the suit. And in execution at all events, a compromise decree 
cannot be impeached on the ground that it is in excess of the 
suit. (Tha Manager of Sri Meenakshi Devastatam, Madura v. 
Abdul Kasim Sahib™ followed in Sarvarayudu v. Venkataraju’ 
and Ramaswami Naidu v. Subbaraya Tevar*). Where during 
the pendency of a suit, the parties compromise the subject- 
matter of the suit along with other points of dispute, it is not 
unreasonable to assume that every other term of the compromise 
is a consideration for every other term, that the parties 
agree to it only on the whole and as a whole, and 
that they intend that all the terms of the compromise 
should be decreed in tle suit so as to be executable in the 
suit without further ado. As per the view current in Madras, 
there is no obstacle to the fulfilment of that jntention of the 
parties; for, the words “so far as it relates to the suit” in 
O. 23, R. 3 have received the most benignant interpretation. 


Even on the most benignant view, one instance may be 
given where the Court would give strict literal effect to the 
above statutory words. Where a term of the compromise peti- 
tion filed in suit 4 relates to another pending suit X, the term 
need only be recorded but not decreed in suit 4, when it can be 
more properly decreed and ordered in suit X. Lastly, if the 
compromise of a suit be a mere device to secure an extraneous 
advantage to the parties by defeating the stamp law or the 
registration law, the Court would hold the compromise to be un- 
lawful as per section 23 of the Contract Act. No doubt the Privy 
Council have decided in Hemattta Kumari Debi yv. Midnapur 
Zemindari Company’ that section 17, sub-section (2) (zt) 
of the Registration Act, which providts that  sub-sec- 
tion (1) (b) and (c) are not to apply to a decree of Court, 
extends to the whole of a compromise decree, and not merely to 
that part which is operative as a decree. Notwithstanding that 
decision, 1f under the cloak of settling a promissory note suit 
for Rs. 4,000, the parties file a compromise petition effecting a 


E 
1. (1919) I.L.R. 47 C. 485- 37 M.L.J.°525 (P.C) 
4 (1925) 49 M.L.J. 490. 
7. (1907) I.L R. 30 M. 421: 17 M.L.J. 255. 
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sale or a mortgage for Rs. 4 lacs, the Court would properly 
decline to record or decree the compromise. 


i K. C. GOPALA DESIKAN. 


CRITICAL NOTE. 


MABEL FERRIS v. EMPEROR, I.L.R. 53 Bom. 149. 

This case raises an interesting point as to the nationality 
of a lady born in South Africa of European parents, but married 
before a Registrar at Johannesburg to a Muhammadan who was 
a native of Baroda State. After the marriage the lady lived 
with her husband in Baroda, but when she fotlnd that he had 
another wife already married, differences between them arose 
and she went away and lived in British Territory (in Bombay). 
The husband brought a charge of theft against her and a war- 
rant under section 7 of the Indian Extradition Act was issued 
by the Resident of Baroda for her arrest and extradition and 
directed to the Chief Presidency Magistrate of Bombay. Ac- 
cordingly the petitioner was arrested by the Bombay Police but 
she claiming herself to be a European British subject applied 
to the Chief Presidency Magistrate for exemption under S. 7 
of the Extradition Act. The Presidency Magistrate, follow- 
ing the opinion of the Legal Remembrancer, held that she ceased 
to be a European British subject by her marriage with a native 
subject of Baroda and had become a subject of the Baroda 
State and ordered to furnish bail or surrender herself. She pre- 
ferred a revision petition against this order to the High Court 
of Bombay. The learned Judges expressing the view that in 
this matter, it is the common law of England that is followed in 
India, held that the marriage did not change the nationality of - 
the wife and that she retained her nationality as a European 
British subject and was not liable to be extradited. 

It is submitted that this view of the law requires re-consi- 
deration. Assuming the common law view is that the wife does 
not follow the nationality of the husband, by divesting her own 
metely by virtue of marriage, that does not affect the present 
question. The decision that, in the case under review, the wife 
retains her nationality and does not follow that of her husband 
“is open to two serious objections. The wife in this particular 
case not beng born in Great Britain but being born in Johannes- 
burg—though of *European parents—cannot claim to be a 
European British subject under the common law, for “accord- 
ing to English common law, nationality depends not on descent 
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from English ancestors (fus sanguinis) but upon the place of a 
man’s birth (pus solit), following the feudal principle which to 
a certain extent regarded all inhabitants of the soil as appendages 
to it” (Foote’s Private International Law, 5th Ed., p. 1). Thus, 
under the Common Law, the European British nationality could 
be claimed only by being born in the soil of Great Britain. This 
was first modified by Statute 25 Edw. 3, c. 2 which enacted 
that those born of British subjects “without the legiance of 
the King of England” shall enjoy the benefits of British sub- 
jects so far as their inheritance is concerned. It may be noted 
that this related only to inheritance. It was only by 7 Anne 
c. 5, s. 3 that “to all intents, constructions and purposes what- 
soever the privileges of a British subject were conferred on child- 
ren of natural born British subjects born out of wedlock.’ So 
the petitioner being’ born in Johannesburg, of British parents, 
could claim to be a Eurapean British subject only by virtue of 
Statute 7 Anne c. 5, s. 3 and not under the Common Law. 
Therefore her nationality after marrying a person not a European 
British subject, but a subject of Baroda State, is governed by 
section 10 (1) of the Act, 1870 (33 Vic. c. 14) which says 
that “a married woman shall be deemed to be a subject of the 
State of which her husband is for the time being a subject.” It 
may be remarked that 33 Vic. c. 14, s. 10 was only a re- 
enactment of a similar Act of 1844. This law was re-enacted in 
19144 and 5 Geo. 5, c. 17, s. 10 which says that “the wife of 
a British subject shall be deemed to be a British subject and the 
wife of an alien shall be deemed to be an alten: Provided that 
when a man ceases during the continuance of his marriage to be 
a British subject it shall be lawful for his wife to make a de- 
claration that she desires to retain British nationality and there- 
upon she shall be deemed to be a British subject.” This was re- 
peated in the Amending Acts of 1918 [8 and 9 Geo. 5, c. 38, 
s. 2 (5)] and of 1922 (12 and 13 Geo. 5, c. 44) cited as the 
British Nationality and Status of Aliens Acts—1914 to 1922. 
Vide Foote’s International Law, 5th Ed. of 1925, p. 6. 


Secondly, as the marriage is with a lady who is a Europ- 
ean British subject it must be deemed to have feen celebrated 
under section 1 of the Foreign Marriages Act of 1892 (55 and 
56 Vic. c. 23) which says that “All marriages between parties 
of whom one at least is a British subject solemnised in the ° 
manner in this Act provided in any foreign country or place 
by or before a marriage officer within the meaning of this Act 
shall be as valid in law as if the same had been solemnised in 
the United Kingdom with a due observance of all forms required 
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by law”, The marriage in question was celebrated after the 
Parliamentary Acts of 1884, 1870, and 1914 referred to above 
and as there is no suggestion in the judgment under review 
of the wife having made a declaration of her desire to retain 
her British nationality at the time of her marriage, she must 
be deemed to have ceased to be a European British subject and 
to have adopted the nationality of her husband who is a subject 
of the Native State of Baroda. 


From the above, two observations it becomes evident that 
the rule of common law held as applicable to the facts in the 
judgment under review——namely, that the wife does not follow 
the nationality of her husband but retains hes own—does not 
seem sound. 


Another argument that was adopted in the judgment to 
uphold the conclusion arrived at—namely that the petitioner 
e is a European British subject under section 4 (+) of the Criminal 
Procedure Code as amended uptodate—which says that a Europ- 
ean British subject means “any subject of His Majesty of 
European descent in the male line born, naturalised or domi- 
ciled “in the British Islands or any colony” and “any subject 
of His Majesty who is the child or grandchild of any such 
person by legitimate descent,” and that therefore in spite of the 
wife’s marriage with a subject of the Native State of Baroda, 
shé retains her nationality as a European British sub- 
ject and that if the legislature wanted that the marri- 
age of a European British subject with a non-British subject 
should divest her of her previous nationality, specific provision 
would have been made in the definition of the term “European 
British Subject”. This argument ignores two considerations. 
Firstly, S. 4 (4) of the Criminal Procedure Code applies onlv to 
persons who retain the nationality of European British subject 
at the time of the offence. Secondly, the argument ignores the 
fact that the law,,of the wife following leusband’s nationality 
laid down by Acts of Parliament in 1870, 1914, 1918 and 1922 
referred to above, cannot be affected by the enactments of the 
Governor-Genewal in Council. Vide S. 65 (2) of the Government 
of India Act. 


It is possible to decide the case on a different ground and 
earrive at the same conclusion at which the learned Judges have 
arrived, with less room for comment. The fact is raised and 
admitted that the husband is already married and has a wife 

e living in the Native State of Baroda. The marriage having been 
celebrated under the Foreign Marriages Act of 1892, with the 
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lady at Johannesburg by the husband during the lifetime of a 
lawfully wedded wife, his second marriage is invalid. By such 
invalid marriage the nationality of the lady remaips unaffected 
and she continues to be still a European British subject, not 
liable to be extradited under section 7 of the Extradition Act. 
C. UNIKANDA MENON, 
Advocate. 


CORRESPONDENCE. 
To ; 

THE EDITOR. me 
Sir, 

Is allowing more than two persons (besides the driver) 
to sit by the side of a driver in a bus, an offence at all and is tt 
punishable under the Motor Vehicles Act? 

We have very often come across convictions for the said 
act and we never cared to question whether the procedure 
adopted was correct. A close scrutiny of the provisions of 
the Act and the rules leaves the matter in doubt, rather makes 
one incline to the view that the procedure adopted hitherto 1s 
wrong. I shall be glad to state my analysis so that the “other 
side may be canvassed and let known for all concerned. 

To preface, Section 16 is the provision that is quoted in 
all summonses to the accused in motor prosecutions as. though 
it is an offence-defining section. The procedure is entirely 
wrong and in very strong terms, that method of action has 
been condemned by Justice Walsh of the Allahabad High Court. 

Section 16 states the penalty for “contraventions of the 
provisions of this Act or of any rule made thereunder 4f 110 other 
penalty ts elsewhere provided in thts Act for such contraven- 
tion.” The proviso beginning from “if no other penalty” is 
very important. If such a provision is made, S. 16 loses its 
jurisdiction over such acts and the Magistrate Court cannot 
take action. S. 17 selates to cognizance of offences by Magis- 
trates. 

The relation between the wording of Ss. 16 and 17 
and the distinction they make between a conimavettion of a 
provision (in S. 16) and a» offance (S. 17) deserve careful 
attention. Probably an offence under S. 17 may be a contra- 
vention of a provision for which no penalty is elsewhere pro- 
vided in the Act. 

Has the Act made any provision for penalties at all when 
other contraventions intervene? S. 18 gives the power to the 
Local Government for cancellation or suspension of licences. 


110 . THE MADRAS LAW JOURNAL. . [ vot. 


It has got the power to disqualify a person from holding a 
licence. S. 18 (I-A) to the ‘Prescribed authority’ gives power to 
cancel or sugpend any licence granted under the Act subject to 
conditions and limitations: so there are penalties provided in the 
Act. Rules will take us into details. 


The “Prescribed authority” are given in Rule 1 (d). They 
are the “Registering authority” and “Licensing authority”. 
They register, grant and cancel licences subject to certain condi- 
Hons, What are they? Rule 30 prescribes that motor vehi- 
cles intended for hire should possess a ‘G’ permit. The condi- 
Hons are given in Form G attached to the Rules. There are 
also penalites provided for the breach of the condtttons. 

The act of allowing more than two persons beside the 
driver goes against Conditton No..2 in ‘G’ permit— “Not more 
than two persons shall be allowed to sit by the side of the driver”. 


If broken is there any penalty? “The old Condition 6 and 
the recent condition (amended Notification No. 546, 18th July 
1928) states: “This permit may be cancelled or suspended by 
the District Magistrate or the Commissioner of Police for any 
breach of sts conditions.’’ So when the Condition 2 is violated, 
Condition 6 gives the power to the ‘Prescribed authority’ to 
cancel the licence. 


So under S. 16, when the Condition No. 6 in G. permit is 
a sufficient penalty to the contravention of Condition 2, how 
can the Magistrate take cognizance of a case under S. 16? S. 16 
is restricted and limited in its scope as observed before. So 
“the act of carrying more than two by the side of a driver” 
is not an offence—it is at best a breach of a condition in G. 
permit which regulates the internal affairs of a bus. 


Besides, G. permit represents the terms and conditions of 
a contract between the Licensor and the Licensee. A breach 
of a condition in a contract by any stretch of imagination can 
never be put down as an offence triable “by a criminal court. 
If there is a breach of a condition, civil law will provide 
damages or a forfeiture if one or a penalty if provided in the 
coħtract itself will operate. That is Condition No. 6 in the 
G. permit. So in no case it is a criminal offence. 


I shall be happy if this view is found acceptable to all; if 
not, I shall be glad to know how it is assailable. 
i í E. S. SUNDA, B.A., B.L., 
Pleader, Madura. 
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SUMMARY OF ENGLISH CASES. 


MESSAGER v. BRITISH BROADCASTING Co., (1929) A.C. 151: 
98 L.J.K.B. 189. 

Copyright—Infringement of—Opera—Agreement contain- 

rights of pariies—Construction of-—Whether assignable. 

By virtue of an agreement between the composer and the 
authors of an opera on one side with the proprietor of a theatre 
on the other, a play was delivered to the proprietor who was 
also granted the sole and exclusive right of representing or per- 
forming the play in the United Kingdom, America, etc. The 
copyright was under the agreement to remain the property of 
the composer. Bfit if the proprietor should fail to produce 
the play within a certain time in London all the rights conferred 
under the agreement were to revert back to the composer and 
authors. Proper accounts of the receipts at the theatres in 
which the play was to be represented had to be maintained 
by the proprietor and the other party to the agreement had the 
right to inspect them. ° 

On the death of the proprietor, the executors of the pro- 
prietor assigned the benefit of the agreement to the respondent 
company without the consent of the appellants. 

Held, affirming the judgment of the Court of Appeal, that 
on the construction of the agreement it operated as ‘an assign- 
ment of the sole and exclusive right of representation within 
the area mentioned in the clause, that the other clauses also 
supported that interpretation. The agreement was not a bare 
licence or personal to the grantee, but it is one the benefit of 
which the proprietor or his executors could validly assign. 





Nasu v. LYNDE, (1929) A.C. 158: 98 L.J.K-B. 127. 

Company—Issue’ of prospectus—Meating of—Shares 
subscribed for on the faith of the prospectus—Fatlure to comply 
with S. 81, Companies (Consolidation) Act, t908—Claim for 
damages. 

With a view to increase the capital of the company, the 
managing director of the company prepared two documents, ore 
describing the position of the company and the other stating 
the purpose for the increase of the capital. The two documents 
were signed by the other directors as well. Application forms 
for shares were also attached to them. One of the edirectors 
sent a copy of the documents to a solicitor*to find out some 
among his clients who will be ready and willing to provide the 
capital required. The documents reached the respondent’s 

O J 
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hands and the respondent misled by the statements contained in 
them subscribed for 3,000 ordinary shares in the company. NO 
information was given to him about the capital that had already 
been issued otherwise than for cash and this action was brought 
by the respondent for damages on the ground that the two 
documents constituted a prospectus issued by the company and 
that it omitted to mention the shares which were issued other- 
wise than in cash. 

Held, the documents were never issued to the respondent as 
a “prospectus” inviting him to subscribe to the shares. 

Per Lord Hailsham, L.C.—It is sufficient to bring section 81 
into operation to prove that the prospectus in question was shown 
to any person as member of the public as an invitation to that 
person to take some of the shares referred to therein on- the 
terms therein set out. 





& 

RECKITT v. BARNETT, PEMBROKE AND SLATER, LTD., (1929) 
A.C. 176: 98 L.J.K.B. 136. 

Principal and Agefi—Power-of-aitorney—Managemeni 
of principal’s affatrs—Power to draw chequew ‘without restric- 
tion’—Cheque drawn in favour of respondent for agent’s private 
debit—Liabttty of payee to refund. 

The appellant while leaving for France on Red Ctoss work 
gave a power-of-attorney to one T to enable him to manage 
the appellant’s affairs while he was in France. On the appel- 
lant’s bank doubting if the power authorised T to draw cheques 
on appellant’s account, the appellant wrote a letter to the Bank 
stating that he wished the power to cover the drawing of cheques 
upon them by T ‘without restriction’. The agent for his own 
private debt drew a cheque on the appellant bank in favour of 
the respondent but signed by him as power-of-attorney agent. 
The respondents knew that it was drawn for his own private debt. 
This action was brought by the appellant to recover the amount 
of the ‘cheque from the respondents (i) as damages for conver- 
sion, or (4) alternatively for money had and received to the 
appellant’s use. i 

” Held, reversing the Court of Appeal, the autho- 
rity to draw cheques was limited for the purpose of 
the power, namely, the management of the appellant’s affairs 
and the letter could not amplify it further. The cheque being 
drawn im excess of his authority and the respondents being 
aware of it, were*bound to hold the proceeds for the ape 
and refund them when demanded. | 

John v. Dodwell & Co., (1918) A.C. 563 aa 


£ 
4 
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INLAND REVENUE COMMISSIONERS v. FORTH CONSERVANCY 
Board, (1929) A.C. 213: 98 L.J.P.C. 34. 


Income-tax—River Conservancy Board—Shipping dues—If 
taxable. 

The Forth River Conservancy Board was assessed to in- 
come-tax on the balances of income derived by the Board by 
levying rates and dues on ships, etc., entering and using the 
river. The Board was constituted by statute for the purpose 
of improving the navigation of the river. The question was 
if the surplus of the income was not profit from or arising out of 
any .lands, tenements, hereditaments or heritages within the 
meaning of Schedule A of Income-tax Act,:1918. a 

Held—Tolls may well arise in connection with such property 
as is specified in Schedule A but in the presént case shipping 
dues and dues on passengers are not moneys arising from any 
property as the respondents did not own any heritable subjects 
apart from a portion of the foreshore purchased for possible 
future reclamation. 

cee on the point | 





Gosse MILLERD, LTD. v. CANADIAN GOVERNMENT MER- 
CHANT MARINE, LTD., (1929) A.C. 223: 98 L.J.K.B. 181. ° 
Shipping—Bul of lading—Consignment of tnplates— 
Damaged by rain by negligent dealing with tarpalins during 
voyage—‘“Neglect in the management of the ship’’—Meaning of. 
The appellants consigned tinplates on board the respondent’s 
steamship under a bill of lading. In the course of the voyage 
the steamship collided with a pier and damaged her stern which 
necessitated extensive repairs. On account of carelessness of 
the servants in moving and replacing the tarpalins when the rè- 
pairs were being done, the hold containing the tinplates was 
exposed to rain which consequently damaged the tinplates. In 
the action for damages for the injury caused to the tinplates, 
it was contended that it was an act, neglect and default of the 
servants “in the navigation or in the management of the ship” 
and as such the shipowners were freed from liaBility. j 
Held, that the shipowners as carriers had failed to properly 
and carefully load, handle, store, carry, keep, care for and 
discharge the goods carried; and as such it lay on them to prove 
that they were protected from liability by Art. IV. «The negli- 
gence in dealing with the tarpalins is not negligence in the 
management of the ship within the meaning of Act. : IV, rule 
2 (a) of Carriage of Goods by Sea Act, 1924. ` 4 
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TRANSFERRED CIVIL SERVANTS (IRELAND) COMPENSATION, 
In re, (1929) A.C. 242. 4 


Privy ‘Counctl—-Rehearing—Power to overrule tis own 
previous decision in another case—Practice in cases of rehear- 
ing the Same case. 


The identical question in the appeal, namely, the compen- 
sation payable to those civil servants in the service of the Crown 
who were transferred to the Irish Free State in 1922 and were 
discharged or have.retired in consequence of the change of 
‘Government effected by the establishment of the Irish Free 
State ' Government, “was decided on a prior occasion by the 
Judicial Committee in Wigg’s case [(1927) A.C. 674]. The 
question arose if the Board is bound in law, and without exami- 
nation, to follow that decision whether they considered it to be 
right or wrong. 


Held, the Board would hesitate long before disturbing 
a decision by a previous Board which raised an identical or even 
a similar issue for determingtion; but there is no inflexible rule 
that the Board is, in all circumstances, botind to follow blind- 
fold “a previous decision. „Petitions for rehearing of a case 
already decided stand on a different footing. Though there 
is no inherent tncompetency in ordering a rehearing even, such 
`~ an indulgence will be granted in very exceptional circumstances 
only. It is in the nature of an ¢xtraordinarmum remediutn. 





Curtis v. Frenca, (1929) 1 Ch. 253: 98 L.J. Ch. 29. 


-Vendor and purchaser—Sale of property—Deliverable with 
vacant possession—Tenant tn possession—Untrue statement by 
vendor—Purchaser masted thereby—Condition exchiding com 
pensation for misstatements in particulars—If precludes aciton 
for damages. 

‘ , The plaintiff purchased a cottage at an*auction alk and one 
of the particulars of sale stated that the property was let to 
a tenant who “formally and legally terminated the tenancy, but 
hay not yet ha@mded over vacant possession, the vendor has not 
pressed for possession, allowing the occupier to remain on suf- 
ferance, but the premises will be sold with vacant possession on 
ecompletion.” The statement that the vendor had not pressed 
for possession was found to be untrue and made with a view 
to induce intending, purchasers. On completion vacant posses- 
, sion was not given to the plaintiff. In an action for damages for 
breach of the contract, the vendor pleaded in defence-a clause 
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in the particulars that he will not be liable to compensate for 
errors, misstatements or omissions in the particulars afforded. 


Held, the contract itself precluded the purchaser from 
recovering anything for the loss sustained by the misstatements. 
In the position which had arisen he would be entitled to rescind 
the contract and to recover his deposit with interest and the 
costs of investigating the title but nothing more. 





SMITH Hoce & Co. v. LOUIS BAMBERGER & Sons, (1929) 
1 K.B. 150. 

Shipping—Charierparty—Clause to discharge cargo ‘along- 
side’ steamer—Meaning of—Custom of the Port of London— 
Expenses of discharge—-Liabihty of. 


By a charterparty, the plaintiffs, the proprietors of the 
steamship Fernhill, agreed to carry and deliver at Surrey Docks ° 
certain cargo, the charter providing that the cargo was to be 
‘brought to and taken from alongside the steamer at charterer’s 
risk and expense as customary’. The customary method of dis- 
charge at Surrey Docks was as follows:—(1) As regards dis- 
charge on to the quay the shipowner was bound to discharge 
the timber on to the quay and stack it there. (2) As to cargo 
landed overside into lighters, the shipowners must deliver and 
stow it in lighters sent alongside by its receivers. The plain- 
tiffs discharged part of the goods on to the quay and part into 
lighters brought to the side of the ship. The question arose as 
to the meaning of the term ‘alongside,’ it being contended for 
the shipowner that in case (1) his obligation ceased the moment 
the cargo was placed over the side of the ship on the quay, and in. 
case (2) that his duty was merely to pass the cargo over the side 
of the steamer into the lighter and that any custom to the 
contrary was inconsistent with the terms of the contract. 

Held, by Wright, J., “that the cargo is alongside when it 
is available for release or is released from the ship’s slings if 
discharged by the ship’s tackle; and if discharged by being hand- 
ed from the vessel, when it is laid with one end # the quay end 
the other resting against the ship”. From this point the otli- 
gation of the receiver begins under the contract. As regards 
delivery into the lighters, the plaintiffs’ duty renee till StOW-e 
ing the timber into lighters. 

On appeal:—-The obligation of the E was not 
merely to render the-cargo available for release from the . 
steamer’s tackle on to the quay but to stack the cargo on the 
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quay according to the custom of the port. The Twind, (1922) 
1 A.C. 397 and The Oresund, 30 Com. Case 69 distinguished. 
The other portions of Wright, J.’s judgment affirmed. 





TICKNER v. CLIFTON, (1929) 1 K.B. 207: 98 L.J.K.B. 69. 

Landlord and Tenant—Death of tenant without paying 
rent for six months—New statutory tenani, a member of hts 
family—Liability to pay arrears. 

An action was brought against the defendant for recovery 
of the arrears of rent due by her father as statutory tenant. The 
defendant was a member of the deceased’s family and resided 
with him at the time of his death. ° 


Held, the defendant was a statutory tenant with all the 
rights and liabilities of a statutory tenant and on the same 
terms and conditions as the original agreement of tenancy. But 
her statutory tenancy began with her and she was not respon- 
sible for what went on before she became a statutory tenant. 
The arrears which the defegdant’s father owed to the plaintiff 
is not a debt owing by the defendant herself qua statutory 
tenant. 


y 





Tar Kine v. Wirm Jones, (1929) 1 K.B. 211: 98 
L.J.K. B. 174. 

Criminal Low—Felony—Conviction for-—Compensatton 
order—Order.......... with reference to the person convict- 
ed-—Jurisdiction of Court of Criminal Appeal—Forfetture Act, 
1870, S. 4 and Criminal Appeal Act, 1907, S. 21 considered. 
. On the conviction of the appellant for uttering a cheque 
‘ knowing the endorsement to be forged, an order was also pass- 
ed against him to pay compensation to the prosecutor to the loss 
sustained by him by the felony. On appeal against the order, 
the question was dasah whether an appeal lay to the court from 
such order. ° 


Held, that the order was made immediately after the con- 
viction and had reference to the person convicted or his wife or 
chifdren and was thus within the meaning of S. 4 of the Forfei- 
ture Act, 1870 and S. 21 of the Criminal Appeal Act, 1907 and 
therefore an appeal lay. : 


Wicxetr v. PORT OF LONDON AUTHORITY, (1929) 1 KB: 
216. ‘ | 

Negligence—Barge passing through the entrance lock to 
the dock--Owners of the Dock’ supplying rope—Breakage of 
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—Inpury caused to lightermat—Notice by the oumers of the 
Dock exempting themselves from a ei EN of 
owners for injury. NE 


The Port of London Authority had by notice at on the 
pierhead exempted itself from liability for any “loss, damage 
or injury from whatever cause arising to or by the craft or to 
or by any person or goods on board thereof.” <A lighterman 
having knowledge of the notice sustained injuries while navi- 
gating a barge from a dock which was owned by the authority 
because of the breakage of a rope supplied by the authority under 
whose directions and orders the navigations were to be con- 
ducted. The lighterman claimed damages for the injuries sus- 
tained by the negligence of the servants of the Port of London 
Authority on the ground that he, being under the orders and 
directions of the Authority, had no option to refuge to use 
the rope which he was dfrected to take on board: 


Head, the fact that the plaintiff was “compelled to regulate 


his vessel according to the directions of the dockmaster is in 
no way inconsistent with the fact “that he was in circumstances 
availing himself of the facilities and assistance of the servants 
of the Authority’? and the plaintiff, ‘having knowledge of the 
notice given by the defendants, exempting themselves from 


liability, the defendants cannot be held liable os ne one 


sustained by the plaintif. 





ry* || 
1 X ' 


' Tar KING v. EDMONTON INCOME-TAX COMMISSIONERS. 
Ex parte THompson, (1929) 1 K.B. 200. `- 
| Revenue—Assessment to tmcomertar—Case ‘Stated— 
Whether notice in writing a condition precedent—M andamus— 


Income- tax Act, 1918, S. 149—Jnterpretation of. l Wai 


A limited company was assessed to income-tax and on its 
appeal to the General Commissioners being dismissed, an oral 
application was made to the Commissioners to state a case or 
the opinion of the High Court which it was alleged was agreed 
to by the Commissioners. No formal written ‘nagice was these- 
after given to the Clerk of the Commissioners and. the, Clerk 
intimated to the solicitors of the company that the requirements 
of S. 149 of the Income-tax Act, 1918 re notice in writing 
not having been complied with, the Commissioners had no power 
to. State a case. 


> On the issue of a rule "isi to the Gane to. show 
cause why a writ of mandamus should not issue directing them. 


Ie 
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to state a case, the Commissioners relied on Summary Jurisdic- 
tion Act, 1879, S. 33 and Income-tax Act, 1918, S. 149. 

Heid, upon the true interpretation of the above Acts, 
the notice in writing is a condition precedent and that not having 
been complied with, the Commissioners had no jurisdiction to 
state a case. 

The dictum of Jessel, M. R. in Taylor v. Taylor, (1875) 1 
Ch. D. 426 at 431 quoted with approval. 





BROTHERTON v. J. A. Jackson, (1929) LJ.K.B. 76. 


' Workmen's Compensation Act—Accident relating in death 

—W orkman warned not to go by a certain route-—Workman dis- 
obeying the warning and meeting with the accident thereby— 
If would disentitle him from claiming compensation—Act done 
for and in co™nection with the employers business. 
° The deceased workman was employed as a sort of standby 
man to assist the engine driver around a navy crane (which was 
excavating land and putting*the soil in a bucket and dropping 
it into trucks). During the recess interval when he had no work, ° 
the workman went to a neighbouring kiln to wash his hands. 
He returned to his place of business by a short cut which took 
him directly under the navy bucket which fell on him and killed 
him. The employer had specially warned him against taking 
that route. The employer contended that by acting against the 
warning, the workman acted outside the sphere of his employment 
and as such it was not an accident met with in the course of or 
arising out of the employment. 

Held, the workman was doing it clearly for the purpose 
of and in connection with the employer’s trade or business, though 
it may be in defiance of the employer’s warning. An act may be 
outside the scope of one’s employment if it is in breach of a 
specific prohibition, but the section clearly covers such cases as 
well and entitles the workman to compensition. 





, BARBER, WALKER & Co. v. Funt, (1929) L.J.K.B. 83. 

Workman’s compensation—A greement limiting the compen- 

satton—Change of circumstances—Allegation of—Whether 
application for review maintainable. 

An employee sustained serious injuries in the thigh due to 

an accident during the course of his employment. He was paid 

e full compensation for a time and later half the difference of his 

earnings between what he obtained prior to the accident and 
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what he received after. Later, an agreement was entered into 
between the employee and the employers by which it was provided 
that the employers “should so far as they conveniently could do 
find and provide at their colliery employment for Joseph Flint 
and pay him wages which he could earn at such employment by 
working part time, but not in any case, exceeding one pound”. 
The agreement was made liable to review at the instance of 
either parties subject to the provisions of Sch. I, para. 16 of the 
Workmen’s Compensation Act. 

The employers sought to have a reviéw of the agreement 
on the ground of fall in wages, which they contended amounted 
to a change of circumstances within the meaning of the agree- 
ment. 

Held, confirming the award of the County Court Judge, 
that the mere fact that there has been a change in the general 
rate of wages which is aematter contemplated in the agreement 
itself is not such a change of circumstances as justifies the em- 
ployers in breaking the agreement and obtaining a fresh award. 

Per Lawrence, L.J—The parts here have chosen by their 
agreement to use words which cover the fall in the rate of 
wages and to provide for the weekly payments which were to 
be made even though there is a fall of wages. Under such an 
agreement,............ it seems to me that there has been no 
change of circumstances within the meaning of the authorities. 





Hyman v. Hyman. Hucues v. HUGHES, (1929) P. 1. 

Divorce—Deed of Separation—Covenant by wife not to 
sue for alimony or matntenance—Wife obtaimng decree for 
dissolution of tmarriage—Effect on the covenant—Right to 
maintenance. 

By a deed of separation entered into between them, a 
husband and wife agreed to live separate and on the husband’s 
agreeing to pay the wife a stipulated sum during her life as 
for alimony and «maintenance, the wife covenanted not to take 
any proceedings against the husband either for cohabitation or 
for increased alimony. Subsequently the wife obtained a decree 
for divorce on the ground of the husband’s adultéfy and applied 
for increased maintenance. The husband pleaded .the covenant 
as a bar and the question arose whether the covenant bound the 
wife after divorce. 

Held by the majority (Lord Hanwarth, M. R.,, Scrudton, 
Greer and Sankey, L.JJ.)—The covenant in the separation deed 
was entered into on the basis of the facts which existed at tts 
date, and the subsequent adultery of the husband created a 


Pa 
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different state of facts which was not in the contemplation of 
the parties at the time they entered into the deed and therefore 
the wife was no longer bound by it. It is an incident of a 
suit for dissolution of marriage to make an order for main- 
tenance and the Court will not permit parties to stop it from 
exercising its statutory powers as to grant of maintenance. The 
terms of the deed as to the sum agreed for maintenance may 
however be taken into consideration. 

Charlesworth v. Holt, L. R. 9 Ex. 38 doubted. 

Laumance and "Russell, JJ., dtssenting—The covenant was 
intended to be operative even after dissolution of marriage as 
-it provides for its continuance after dissolution by death. The 
deed contains no provision that the parties should live apart in 
chastity, the only provision in the deed terminating the opera- 
tion of the covenant being in the case of resumption of cohabi- 
tation. No provision restricting thes operation of a covenant, 
absolute in terms, ought to be implied either on the ground that 
unless so restricted, the covenant might be against public policy, 
or on the ground that the covenant ought to be construed as 
being commensurate only with the period during which the 
husband is fulfilling the character of husband. 

Any person who is competent to'contract may agree to 
renounce the advantage of a statutory provision made solely 
for his or her individual benefit. 

Charlesworth v. Holt, L.R. 9 Ex. 38 followed. 

Gandy v. Gandy, 7 P.D. 168 approved. 

Morrali v. Morrall, 6 P.D. 98 disapproved. 

Lawrence, L.J—No agreement between the spouses put- 
porting to affect the rights or interests of children would bind 
the children or operate to prevent any application being madc 
on their behalf to the Court to exercise its powers in their 
favour. 





GREEN v. GREEN, (1929) P. 101: 98°L.J.P.D. 58. 

Divorce—Cfild born before marriage of the divorced 
parenis—Order for custody of the chid in the petition for 
dworce by th® wife—Child and other persons affected by legi- 
Himacy not represented in the peisiton—Competency of court 
fo pass order for custody. 

On a petition for dissolution of marriage presented by the 
wife on the ground of adultery of the husband, an order for 
the custody of a child born before the marriage was prayed for. 
It was contended for the husband that a declaration of legiti- 
macy determines the status of parent and child and displaces 
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the rights of other members in the family with the resultant 
effects of a far-reaching character not only in respect of kinship 
but of hereditary and successional rights and as such cannot 
be decided in a proceeding in which they are not represented. 

Held (overruling the contention) — The statutory fetter 
imposed upon the Court from passing an order for the custody 
of the child could not override the petitioner’s paramount claim 
to the care and-control of the child. The prima facie right of 
the natural mother to tend and foster her child stands on a 
different footing from that of the putative, father, and should 
be protected in divorce proceedings to which the mother is a 
party. This relief, the High Court could grant in the exercise 
of the general jumsdiction in respect of infants apart from the 
Legitimacy Act. 





THE YOUNG SD, (1929) P. 109. 

Shipping—Collision—A ppeal from County Court on pro- 
portions of blame—Appeal allowed—Costs if to be awarded to 
appellant. 

In an action for damages by collision, the County Court had 
held both the ships were to blame but in different degrees. The 
Divisional Court allowed the appeal against it holding that both 
were equally to blame. The question arose if the appellant in 
the circumstances could have his costs. 

Fleld, that in respect of the appeal, the costs of the appeal 
ordinarily would follow the event of the appeal and the com- 
parative triviality of the amount involved is no consideration. 

The Canton, (1928) 31L1. L. Rep. 289 distinguished. 





SHERWOOD v. SHERWOOD, (1929) P. 120. 

Divorce—Rate of maintenance payable to uife—Dtsposable 
income of the usband—Meaning of—Proportion of husband's 
income, no inflexible rule. 

In fixing the maistenance payable to the wife on dissolution 
of marriage, there is no rule fixing any proportion of the hus- 
band’s disposable income, though in practice one-third is treated 
as a fair amount. In calculating the disposable igcome of the 
husband, the expenses of earning it must be deducted. Such 
expenses include his liabilities for tncome-tax, super-tax, and 
where chargeable excess profits duty, etc. Also in calculating 
the disposable income per year of the husband, the court must 
have regard not merely to the income during the year before 
the order for maintenance is made but also to the earnings in 
the previous years and the probable future income. 


- 
me aan n ad 
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STATHAM, J. T. v. STATHAM, J. C., (1929) P. 131. 


Diwworce—Charge of sodomy with usfe—Wife consenting 
party thereto—Wtfe an accomplice—Corroboration necessary 
—Sexual malpractices if by itself legal cruelty—C ondonatton, 
not pleaded—If court can take notice of. 

_ The wife petitioned for divorce on the ground of (+) sodomy 
alleged to have been committed on her by the husband, and (ti) 
legal cruelty consisting of improper sexual practices and ill 
temper, abuse and the like. In proof of sodomy there was only 
the wife’s evidence ‘against the husband’s denial. In summing 
up to the jury, the Judge did not warn them against acting on 
the uncorroborated evidence of the wife, who being a consent- 
ing party thereto was more in the position of an accomplice. 


Held:—Cogent evidence-is required to overcome the pre- 
sumption of innocence where such a charge is made. - The same 
principles apply in divorce proceedings as in a criminal court in 
deciding such heinous charges. The Judge ought to have warn- 
ed the jury against fmding on the uncorroborated testimony of 
the wife. Further the wife by subsequently living with the 
husband amicably condoned the offence and though it was not 
pleaded by2the husband, the court ought to take notice of it. 


JOTTINGS AND CUTTINGS. 


My Lord.—aA correspondent reminds me, on the subject of 
the proper way to address judges, that the matter has not 
always been free from doubt in our own country. In the early 
days of the present century there-were complaints as to the 
slipshod way in which a practice had grown up of addressing 
chairmen and deputy-chairmen of metropolitan sessions and 
minor judicial dignitaries with as much pomp as Judges of the 
High Court, the Court of Appeal and the House of Lords; and 
it was suggested that the Attorney-General, the Lord Chamber- 
lain, the Bar Coftncil or some other infallible authority should 
make a pronouncement on the subject. 

f In formgr days the description “my lord” was confined 
strictly to the Lord Chancellor, the three “Chiefs” and the 
puisne judges of the King’s Bench, Common Pleas and Ex- 
chequer. Even the Vice-Chancellors were at first nothing more 
than “your honour.” Indeed, there were some authorities who 
maintained that, when sitting tn banco, a High Court Judge was 
not “my lord.” Tt is recorded that Serjeant Williams, “the 
* renowned Serjeant,” grandfather of Vaughan-Williams, L.J., 
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when interrupted in the course of his argument by a puisne judge, 
would say: “Sir, I will answer your observations when I have 
replied to my lord.”—L.J., 1929, p. 185. 

Buying a Mastership.—In these pure and high-minded days 
it is hard to believe that there ever was a time when legal offices 
were bestowed without regard to the fitness of those who re- 
ceived them. Yet it is recorded in the pages of history that 
once upon a time there was a Lord Chanceilor who was in the 
habit of selling masterships in Chancery, This was, indeed, 
the gravest of the twenty-one articles of impeachment which 
the House of Commons formulated against Thomas Parker, 
Earl of Macclesfeld, in the year 1724. The mastership in thage 
days was a splendid appointment compared with which the 
modern mastership is a very shabby affair. It_was therefore 
worth buying. 

Master Bennet, wh8 gave evidence against Lord Maccles- 
field, appears to have got his mastership at bargain prices, for 
he paid no more than 1,500 guineas. Master Elde paid more; 
for he brought in a basket to the “Lord Chancellor’s house five 
thousand guineas in gold and notes, being the price of his 
mastership. Master Thurston’s negotiations were conducted 
through the Lord Chancellor’s lady. He laft on the Countess of 
Macclesfield’s table 5,250/. in bank notes, of which, at a later 
date, she sent back 3,250. His Lordship was fined 30,0001; and 
King, C.J., who sentepiced him, also succeeded him on the Wool- 
sack.—_LJ., 1929, p. 185. 








r 


Lord Finlay and Lord Philimore.—During the past week, 
death has removed two revered and beloved lawvers 
from our midst. Lord Finlay died on Saturday at 
the age of 86, and Lord Phillimore on Wednes- 
day at 83; each was full of years and honour. It is 
a melancholy coincidence that the two Englishmen who have, 
perhaps, been more closely connected with thè Permanent Court 
of International Justice than any others of their countrymen 
should have passed away in a single week; Lord Phillimore was 
the English representative on the Commission which sat at The 
Hague in 1920 to prepare the scheme for the establishment of 
the Court, and Lord Finlay was the first British member of it. 
In the case of Lord Phillimore, the attraction to international” 
law was hereditary; for his father, Sir Robert JosephePhillimore, 
was a well-known authority on the subjeet, as well as being 
famous as an ecclesiastical and Admiralty lawyer—he was the ° 
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last Judge of the Court of the Lord High Admiral, and one of 
the original’ Judges of the Probate, Divorce and Admiralty 
Division created by the Judicature Act of 1873. Lord Philli- 
more, like hig fathér, ‘Spécialised at the Bar in ecclesiastical and 
admiralty work; but not wishing to try divorce cases, he accept- 
ed a King’s Bench judgeship and became a great common 
law judge. Elsewhere in this issue we refer to Lord Finlay 
and his career; and next week we shall deal more fully with 
the life and work of Lord Phillimore.—L.J., 1929, p 193. 


Eott 





Lord Atkin’s Counsel—There has grown up a pleasant 
custom by which, at the Annual Reception given to the past 
ang present students of the Law Society’s Sahool, some dis- 
tinguished. lawyer is invited to address the assembly, and to give 
to those present the benefit of his expsrience of life and of law. 
At Wednesday’s function the speaker was Lord Atkin, and his 
address, was compact of sage counsel” He made four main 
points. First, the student should remember that education goes 
on throughout life, and that, that part of it which comes to a 
close with a “final” examination is really only an equipment for 
commending ' teal education. Secondly, the lawyer’s chief duty 
is to prevent disputes from arising, and not to foment them; 
as he very truly said, every reputable lawyer recognises this 
principle and acts upon it, lay opinion to the contrary notwith- 
standing. In the third place, he reminded his hearers that not 
only the, dusiciary, but all members of the profession, are 
ministers of justice, and should have the ideal of assisting in 
its pure administration always befote them; and, lastly, he said 
that the work that really counted was the work that was given 
——work that was done of the love of the task and for the achieve- 
ment of an end, not work done merely for the material gain 
of the doer. A very inspiring address.—L.J., 1929, p. 193. 





The Lord Chancellor on Departmental Legislation—As we 
anticipated,. clayse*°123 of the Local Government Bill, which 
allows the Minister of Health, “if any difficulty arises in connec- 
tion with the application of this Act to any exceptional area, or 
in Bringing into operation any of the provisions of this Act,” 
to make such order for removing the difficulty as he may judge 
to be necessary, and thereby to modify the provisions of the 
“Act, has recetved further criticism in the House of Lords. In 
the House sof Commons, in consequence of the opposition to 
the clause, cértain: changes were made, but as we pointed out, 

e these did not really alter its effect. In the House of Lords. 
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the Lord Chancellor has found it necessary to make a further 
. concession. Lord Askwith’s amendment requiring the positive 
approval of Parliament to any Order made, by, the Minister he 


did not accept. Thez,gonsequent delay, he considered, would 
interfere with dinistr Sgalaig, wher prompt action was 
required. But Lord Hailsham ofte a compromise to pro- 


pose on the Report stage an amendment which, while not pre- 
venting an Order from coming into operation, would annul it 
if express Parliamentary approval was not given within threc 
months, allowance being made for periods when Parliament is 
not sitting. This is in leu of the Order merely lying on the 
Table of both Houses. The proposed amendment should im- 
pose an effective check on departriiental legislation, and will. 
it is presumed, be incorporated in other similar Bills —L.J/,, 
1929, p. 194. sr as 
The Age of Marriage —A Bill which at first sight would ° 

seem to involve but little controversy has occasioned two animat- 
ed and, at times, acrimonious debates in the House of Lords 
during the past few weeks. During February Lord Buckmaster 
introduced a Bill of which the material provision is; 


A marnage between persons ether of whom 1s.under the age of sixteen 
shall be void. 


In moving the second reading, he referred’ “to'a case in 
which a girl of twelve or thirteen had been the subject of rape 
by a man of about thirty. The offender was char: ed with the 
offence and thereupon married the child, so that, to use Lord 
Buckmaster’s phrase, she might be “unable” to give evidence 
against him. ‘This particular instance, if not the causa sine qua 
non of Lord Buckmaster’s interesting ‘himself in the matter, 
seems, at any rate, to have been the causa causans of the intro- 
duction of the Bill at the moment. Amid universal expressions 
of approval of its principle, the Bill was read a second time. 
On February 23 it came before the House of Lords for the Com- 
mittee stage, whereupon Lord Darling’ moved: jeu leave out the 
word “void,” and to insert: 


‘‘voidable by either party to the marriage on an gpplication tq be 
made to the Court in accordance with Rules of Court before both parties 
reach the age of sixteen ’ 


Lord Darling explained that marriages by persons under the 
present legal age of consent—fourteen -for;boys.and twelve for” 
girls—are at present voidable, but not void, and that the result of 
his amendment would be to raise the age ofeconsent to marriage 
to sixteen, but otherwise to leave the law as it stands——LJ., ° 
1929, p. 194. 
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“Festina Lente.’’—Incidentally, he pointed out that in the 
case of rape cited by Lord Buckmaster, the child would not 
become incompetent as a witness by marrying the accused, but 
Lord Buckmaster retorted that as she--would not be a com- 
pellable witness, it might practicaly be said that she would be 
unable to testify against him. After a spirited debate, the 
Committee stage of the Bill was adjourned, and was resumed on 
Tuesday, when, after a most eloquent appeal by Lord Buck- 
master for progress to be made, Lord Darling moved and 
carried a motion for its reference to a Select Committee. A 
remarkable division of legal opinion was manifested in the 
debate, Lord Buckmaster, Lord Parmoor and Lord Reading 
maintaining strongly that the Bill should be dealt with at once 
by the House, | and that marriages by persons under sixteen 
should be Hot ‘voidable but void, regardless of what may be 
called collateral consequences, and Lerd Darling, Archbishop 

* Davidson, Lord Hanworth, Lord Halsbury, K.C., and Lord 
Desart urging’that such an alteration in the law should only 
be made after the matter had been carefully considered in all 
its aspects by a Select Committee. In the result, the Bill was 
refarted to a Select Committee by 37 to 29, the Lord Chancellor 
voting with the majority. Everyone must be in sympathy with 
the object of the Bill, and, as at present advised, we are inclined 
to think that it would be better to make marriages by persons 
under sixteen absolutely void, and not merely voidable. But 
the proposal obviously raises important issues—it would, for 
example, render illegitimate a certain number of children who 
would otherwise be born legitimate—and a full investigation of 
these issues ought to enable an agreed Bill to be prepared and 
passed with a minimum of delay —LJ., 1929, p. 194. 


Dominion Status —The Imperial Conference of 1926 laid 
down for the relations of Great Britain and the Dominions a 
formula which in “some respects is on the ‘same footing as the 
Constitution of the United States. Mr. J. H. Morgan, K. C. 
took it as the text for his Rhodes Letture at University College 
on®*Friday, thé 15th instant “Great Britain and the Dominions 
are autonomous communities within the British Empire, equal 
in status, in no way subordinate one to another in any aspect 

eof their domestic affairs, though united by a common allegiance 
to the Crayn, and freely associated as members of the British 
Commonwealth of -Nations.”’ This declaration resembles the 

e Gonstitution of the United States in that, once laid down with 
the consent of the representatives of the Dominions, there is no 
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going back upon it. What may be the practical consequences of w 
the formula—that is another matter. Written constitutions, like 
those of the United States, have to be worked out, by practice 
and by judicial decision. The declaration as to Dominion 
Status is not of a nature to be submitted to any Court for deci- 
sion. It can only be worked out by practice, and Mr. Morgan’s 
lecture usefully points out the matters in which practice may 
elucidate it; in particular, to what extent sovereignty can be 
attributed to the Dominions. It is, he says, much more than the 
sovereignty of an American State; much less than the sovereignty 
of an International State—that is, we presume, a State recog- 
nised between nations as independent. Three points there are, 
howewer, which tefine the position: the common allegiance to 
the Crown; the internal autonomy of the Dominions; and the 
subjection to the control of the central Government in extra- 
territorial matters; and, though Mr. Morgan did not on this 
occasion mention it, there is the jurisdiction of the Judicial 
Committee, still a real jurisdiction, though in some of the Domi- 
nions its scope is diminishing. The first sign of the semi- 
sovereignty of the Dominions was when they appended their | 
separate signatures to the Covenant of the League of Nations.— 


H 


LJ., 1929, p. 213. < z 





The Expensivendss of “Silks’.—The recent remarks of 
Lords Justices Scrutton and Sankey as to counsels’ fees have 
very naturally occasioned a considerable amount of public com- 
ment, and our own observations on the matter have been freely 
quoted in the lay press. We expressed the view (atte p. 174) 
that the fact “that litigation is being ‘killed’ by the large fees 
paid to counsel is not the fault of the Bar, and still less the 
fault of the solicitors; it is the litigant himself who is responsible.” 
“This,” says the Liverpool Echo (March 11) “will not stand 
examination’; “This”, says Truth (March 13) “is perfectly 
true.” We hope we*may be forgiven if, on such a matter as 
this, we regard Truth as being the better informed of the two. 
The Liverpool Echo proceeds to examine our proposition:— 

It is true that a few wealthy litigants may on occasfbns demand she 
services of fashionable counsel at fancy fees, and those persons are wealthy 
enough not to bother about what they pay. But the ordinary htigant is not 
responsible for high fees. The legal profession—both branches—benefits 
from these high fees; the litigant certainly does not Others have vested eè 
interests in high fees; he is in danger of being ruined by them. i 
This statement is, with all respect, inaccurgte as to its facts 
and fallacious as to its reasoning. If the demand for the ser- 
vices of “fashionable counsel at fancy fees” were restricted to 
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“a few wealthy litigants’ there would neither be “fashionable 
counsel” nor “fancy fees”. It is the constant and imperative 
demand for, his services that makes counsel “fashionable”; and 
the “fancy fees” are the measure of this demand, and are, indeed, 
often fixed in an endeavour on the part of the counsel concerned 
to limit the amount di his work. Truth puts the matter very 
neatly :— 


The public has a weakness for legal, as well as kaka ““names,” 
and, by the law of supply and demand, the prices go up. A few famous 
barristers make huge incomes, while the greater part of the profession make 


very small ones. 
—L.J., 1929, p. 214. 





A Blessing or a Curse—And why is it suggested that “the 
legal profession—both branches—benefits from these high fees?” 
The only persons who in fact benefit are the “fashionable” 
leaders and their clerks, and the juniors who happen—for most 
of them very oceasionally—to be briefed with them. The solici- 
tor gets no benefit whatever; but he shares with the vast majority, 
of the members of the Ba:® in the disadvantages caused by thé 
undoubted fact that lay clients demand the services of fashionable! 
leaders, andrthat if they find their fees too high to enable them 
to employ them, they frequently prefer to settle rather than to 
brief a lesser-known but possibly equally efficient “silk”. It is 
by no means in the public interest that litigation should decline 
on account of the expense involved, wherever the responsibility 
for the present position lies; but the remedy is in the hands 
of litigants themselves. The “two-thirds” rule, under which the 
junior is entitled to a fee two-thirds that of the leader, is often 
blamed; but it is a perfectly reasonable rule where an ordinary 
leader is briefed at an ordinary fee. The problem will only 
be solved if and when litigants realise that their interests can 
be as well protected by counsel who are not forced by the demand 
for their services to charge prohibitive fees as by those whose 
names are familiar to them by reason of their constantly appear- 
ing in the comparatively rare cases in which expense is no 
object—LJ., 1929, p. 214. 


Piety, Puntshment, and Other Matters—Indeed it was said, 
not without cause, that his horror of sexual offences and marital 
infidelity was so intense that he did not fail, when opportunity 
offered, tọ express his abhorrence in terms of penal servitude. It 
was a natural, if not a judicial, expression of the views and per- 
sonality of a man of deep religious cofvictions; and in time, while 
not abating one jot the strictness of his views, he learnt to 
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moderate the severity of his punishments. In 1921,:when the 
Criminal Law Amendment Bill was in the House of Lords, he 
stoutly opposed the proposal to abolish the defence of reasonable 
cause for believing that a girl was sixteen years of age. On the 
other hand, he opposed, even more stoutly than the Bishops, the 
passage of Lord Buckmaster’s Divorce Bill. 

Of the sayings quoted in the recent biographical notices 
perhaps the most notable is that of the Master of Westminster 
School, that the “Phillimores are all clever, but none of them 
has any common sense”; while a Punch epigram which appeared 
some time ago perpetrated a pardonable pun when it observed :— 

“We had not liked his law so much 
Loved we not Phillimore.” 


—LJ., 1929, p. 224. 





e 
Legitimacy Act, 1926,—In the case of Jones v. Jones (post, ° 
p. 179), Mr. Justice Hill delivered a considered judgment on 
Monday last. His Lordship held thatthe court had no power on 
the application of one of the parties to a divorce suit to make 
an order for the custody of a child born before their marriage and 
legitimated by the Legitimacy Act, 1926, although such child 
had subsequently been re-registered in accordance with the provi- 
sions in the schedule to the Act. The evidence in the case was 
similar to that in Green v. Green (1928, 140 L.T. Rep., p. 93), 
except that in that case there had been no re-registration, and 
it was held that the addition of the evidence of re-registration 
did not take the case out of the authority of the earlier case. 
Where a child was born before marriage the difficulty in the way 
of an order for custody arose, in his Lordship’s view, not from 
lack of evidence, but from lack of the necessary parties, and, 
therefore, of jurisdiction. An order was made giving the appli- 
cant the care and control of the child in exercise of the general 
jurisdiction of the High Court with regard tq infants, but the 
order for custody was refused. The cases have made it clear 
that the automatic legitimation conferred by the Act is not con- 
clusive for all purposes, and, therefore, where questions of statys 
or proprietary rights are likely to arise it is advisable to apply 
for a declaration of legitimacy under S. 2 of the Act, when all 
parties concerned can be represented, and an effective judicial 
decree made.—L.T., 1929, p. 172. 





The Ride of the Road.—-A writer in The Times on Wednes- e 
day recommends the rule, “keep to the right,” as the safest rule 
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"for pedestrians in pathf’ss country lanes after dark, but says 
that in daylight he has always found it best to “keep to the 
rule of the road” by walking on the left or near side. He asks 
whether, if he adopts the advice often given him to walk on the 
right side in daylight as well as after dark, the driver of a vehicle 
‘meeting him should pull out and let him continue on the right side 
or whether he himself should step towards the middle of the road 
and risk being overtaken by a second vehicle. The “rule of the 
road” to which the correspondent refers is, as a legal rule, of 
very restricted application, the courts having held that there is 
no rule of law that a driver should keep to the left or near side 
in all circumstances. On a clear road with nothing in sight a 
driver can take any part of the road he chooses, Subject to his obli- 
gation to keep a sharper look-out and when he sees a vehicle to 
go to his proper side in good time. Under S. 78 of the High- 
way Act, 1835, the driver of any wagpn, cart, or other carriage 
whatsoever, or of any horses, mules, or other beasts of draught 
or burden meeting any other wagon, &c., must keep “on the 
left or near side of the road’’—+.e., to the left side of the centre 
of the road, not necessarily close to the edge or kerb on the 
near’ side. S. 28 of the Town Police Clauses Act, 1847 also 
provides that in districts in which that Act is in force a driver 
meeting any other carriage shall keep his wagon, &c., to the left 
or near side, and passing any other carriage shall keep on the 
right or off side, except in cases of actual necessity or some 
sufficient reason for deviation, but there is no genera] legal rule 
even for vehicles and no legal rule whatever for the anxious 
pedestrian. —L.T., 1929, p. 172. 





Child Marriages—In recent comments on Lord Buck- 
master’s Bill we indicated that Lord Darling had in mind some 
far-reaching amendments. These have now been developed and 
they certainly open up some grave considerations. Lord Buck- 
master’s main preposal is that a marriage Between persons cither 
of whom is under sixteen shall be void. Lord Darling has an 
amendment which would leave out “void” and insert “voidable’”, 
and he woul® leave it to either party to the marriage to make an 
application to the court in accordance with rules before both 
parties reach the age of sixteen. This proposal is not due to any 
desire to wreck the Bill, but is founded on the grave results which 
would engue by bastardising children of these marriages. This 
ig surely an effect.of the Bill such as calls for no little reconsi- 
deration. It is apparently the fact that this grave result would 
be a very.common feature in these cases; for pregnancy is to be 
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found in sixty-four per cent. of marriages of girls under sixteen. 
Obviously the desire for marriage 1s largely based on the wish to 
regularise the birth of a child. Another effect of the Bill was 
mentioned by Lord Darling. He assumes that one of these 
marriages has been contracted and the parties have lived together 
for a long period of years. The wife, believing herself to be a 
wife, pledges the man’s credit. She is pressed for payment and 
the man repudiates liability for the most elementary needs of life. 
He could simply say that there had not been a marriage, and rely 
on the provisions advocated so earnestly by.Lord Buckmaster. The 
arguments used by Lord Darling have apparently been reinforc- 
ed by the views of certain Church authorities and social workers, 
who would clearly not seek to oppose the general principle of 
the Bill, but who realise that it may be necessary to subject it to 
some drastic amendment in drafting. Lord Darling has clearly 
acted with wisdom in securing a little time for reconsideration, 
and as the Bill is down for re-examination on the 12th March, 2 
there is no reason why this short delay should not be of ultimate 
benefit to the scheme. If there is one subject on which legislation 


. should not be rushed it is that upon which the whole home-life of 


a Christian country is based—L.T., 1929, p. 204. 
A t 





The Police Commission Report—tThe report of the Royal 
Commission under the chairmanship of Lord Lee of Fareham 
appointed in August last to report on the conduct of the police in 
the investigation of crimes and offences was published a few days 
ago. The report, which is a lengthy one and raises points which 
call for careful consideration, will be dealt with more fully in a 
subsequent issue: meanwhile an indication of its general tenor 
may be useful. In the first place it is not a general white-washing 
of the police and their methods, but it is a rebuttal of the sensa- 
tional charges against their general good faith which gained some 
credence a year or so ago. Much of the criticism levelled of late 
against the force lis its root cause, it is suggested, in its being 
called upon to enforce laws which are out of harmony with public 
opinion, an antagonism thus being aroused which hampers 
them in the general carrying out of their duties. Whatever 
precisely “Third Degree” methods may mean when applied to 
the English force by their accusers, the committee have no belief 
in their existence, nor in the trumping up of “faked” charges, 
On the other hand they incline to agree with witnesses of autho- 
rity that there is an occasional tendency on the part of the Police, 
when they consider a prisoner to be guilty, to strain the evidence 
against him so as to secure his conviction: they agree, in short, 
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that “police evidence is ygyally excellent, but must be carefully 
watched.’ Further, a somewhat trenchant criticism is passed on 
Scotland Yard in that it has a tendency to regard itself as “a thing 
apart” to which ordinary police restraints should not be held to 
apply. As regards the much-discussed question of statements 
from persons not in custody, the committee point out that the 
combined effect of rules (1) and (2) of the Judges’ Rules is that 
a policeman can question a suspected person without administer- 
ing a caution right up to the moment at which he makes up his 
mind to arrest or charge, the moment at which it is administered 
being capable of being varied for “tactical” purposes. This they 
hold to be contrary to the spirit of the caution, and they recom- 
mend that at the outset of any formal questioning, whether of a 
suspected person or a potential witness, a constable should deliver 
a simple caution in non-technical language which could be readily 
understood by anyone. The witness “whose personal character 

is involved” would, in the view of the committee, require no 
° special warning, and they advise withdrawal of the provisional 
order to the Metropolitan Police. Another recommendation of 
which there will probably be approval on the part of the Profes- 
sion, ig that statements of accused persons tendered in evidence 
should, so far „as practicable, be communicated to the court in 
the language of the accused, both answers, and, be it noted, 
questions, being taken down as nearly as possible in the actual 
words. In so recommending the committee say that they have 
in mind the danger “that a statement may imperceptibly change 
its meaning in the process of passing through the mind of another 
person, who expresses in different, though possibly better, lan- 
guage, what he considers to be the true meaning of the deponent, 
but who has a preconception of the facts in his own mind to 
which he is perhaps unconsciously aiming to take the narrative 
conform.” The difficult matter of offences against the liquor 
laws and the use of surreptitious methods by the police elicits 
a recommendation for the introduction of legislation giving the 
police a right of entry to all registered clubs. Of the Director of 
Public Prosecutions and his department the report has little to 
say: it does, however, express the opinion that recourse should 
be had somewhat more freely to the practice by which in certain 
exceptional cases statements are taken by this department instead 
of by the police. The next step is with the Government—L.T., 
1929, p. 257. 





Copyright in Photographs.—The case of Shasa Limited v. 
Stoeneeco, in which Mr. Justice MacKinnon last week granted 
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an injunction, calls attention to the Taw of copyright in photo- 
graphs and to the need for definite agreements where the photo- 
graphs of “celebrities” are concerned. The plaintiffs, who spe- 
cialised in photographing celebrities, claimed damages for 
infringement of copyright in the photographs of six well-known 
actresses. ‘The defendant pleaded that each photograph was 
“ordered” by the subject of the picture, or by some other person, 
and was made for “valuable consideration.” The principal ques- 
tion in the case, therefore, turned on the proviso (a) to sub-sec. 
(1) of section 5 of the Copyright Act, 1911. The sub-section and 
proviso read as follows: ; 

(1) Subject to the provisions of this Act, the anther of a work shall 

be the first owner Bf the copyright therein: Provided that (a) where, in the 
case of an engraving, photograph, or portrait, the plate or other dOmginal was 
ordered by some other person and was made for valuable consideration in 
pursuance of that order, then, in the absence of any agreement to the contrary, 
the person by whom such pjate or other original was ordered shall be the 
first owner of the copyright. 
Some of the sitters who gave evidence -stated that they had 
purchased copies of the photographs—twelve guineas’ a ‘dozen 
having been paid in one case—and one sitter claimed that she had 
stipulated that the copyright in her photograph should be her 
property. The manter of two of the sitters, who claimed that 
the copyright of his clients’ photographs belonged to them, stated 
that in such cases it was usual to arrange for purt copyright,” 
the photographer being allowed a few weeks to get his publicity 
and profit from the illustrated papers. His Lordship said that 
the real question was whether the requests made by the various 
persons concerned implied any legal liability to pay for the work 
done in making the negative if no copies were ordered. After 
going carefully into the evidence His Lordship held that all the 
copyrights were in the plaintiffs and not in the respective sitters, 
and he. gave judgment accordingly. Having regard to the 
difficulty in such cases of deciding whether a request to be allow- 
ed to take a photograph has been followed by an “order” to do 
so, and in the view of the possible importahce in certain cases 
of being able to control the publication of portraits which may 
be deemed caricatures or even “libellous,” simple and definite 
forms of agreement seem advisable in such cases—L:T., 1929, 
p. 258. 


4 





Our Modern Peerage.—The publication of the delayed “New 
Year” Honours List serves to recall how modern, comparatively 
speaking, are either the various grades of distinctions, or thee 
majority of the creations now enjoyed by those whose order has 
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an ancient origin. With the exception of secondary titles, e.g., 
the Duchies of Lancaster and Cornwall, held by His Majesty or 
the Prince ofeWales, all the royal dukedoms have been conferred 
within the past sixty years. Conversely, however, the dúkedom 
of Westminster was the Jast to be bestowed on a subject. This 
was in 1874, the same year which saw the creation of the royal 
dukedom of Connaught. Even so, Norfolk is the only duchy 
which dates back to pre-Tudor times, 1483. 
“Jockey of Norfolk, be not too bold, 
For Dickon thy master is bought and sold.” 

Again, Somerset, first held by Edward VI.’s ill-fated “Lord 
Protector,” is the sole remaining Tudor patent, chiefly because 
Elizabeth made no dukes at all during her long reign, and 
desired to see this dignity fall into disuse. The title of Marquis, 
which John de Beaufort, in Henry VI.’s day, refused “as a new 
honour altogether unknown to my ancestors,” was in fact im- 
ported from Germany in the fourteenth century. But with the ex- 
ceptions of Huntly and Winchester, Tudor, Queensberry, Lothian 
and Tweeddale, Stuart, attafnders and defaults of heirs male 
have so depleted the order that all the other forty odd holders 
are the result'df creations less than two centuries old. What is 
true of the two senior grades of the peerage applies equally to 
earldoms, viscounties and baronies. Baronetcies, of course, did 
not originate till James I.’s reign, while, with the notable excep- 
tions of the Garter—the revival of the Bath was engineered by 
Walpole to serve his own purposes—and “the accolade of 
knighthood,” all the other orders of chivalry certainly cannot 
be called ancient in the English sense of the word. All the same, 
those who cavil at the multiplication of honours and dignities 
hardly sufficiently remember that population has also very nearly 
trebled within the past hundred years, and the service of Empire 
now implies vastly more than it did when a turn at “shaking the 
pagoda tree” was the principal reward desired or obtained — 
S.L.J., 1929, p. 131. : 





A “Jactitation” Slander?—According to a newspaper, a 
poptilar American actress, now appearing in England, has been 
troubled by the claim of a man unknown to her that she is his 
“little wife’, and has issued a writ for slander. The lady’s 
*advisers are said to have considered recourse to the ancient 
remedy of. “‘jactitation,” but to have rejected it because her 
nationality would have complicated matters. It does not appear, 


e however, that domicil is required to give jurisdiction in jactita- 


tion as it is in divorce. Does then a man slander a woman 
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by falsely asserting that she is his wife? -If: she is somebody 
else’s wife, and living with her husband, then no doubt he does 
so, for there is an obvious implication of unchastity. If she 
is a spinster, however, the defamation is not so clear. The 
man in effect asserts that he has chosen her for his highest 
compliment, which hardly seems defamatory. Possibly such a 
statement might drive off an eligible suitor, and thus cause a 
temporal loss, but there still remains the difficulty as to defama- 
tion. In Duplany v. Davis, 1886, 3 T.L.R. 184, the plaintiff, 
an. actor, recovered £100 from the defendant, a contributor to 
a paper called The Bat, for falsely stating that the plairitiff had 
been a waiter. There was also the further suggestion that’he 
was not a good ‘actor, but it is somewhat difficult to follow the 
decision that such a statement was an actionable libel, for a 
waiter might reveal himself as an excellent actor, and it is 
well known that star comedians often rise from very humble 
origin. In Shapiro v. La Morta, 1923, 68 L:J. 522, a profes- 
sional accompanist brought an action to recover damages for 
the loss of an engagement on a date when the defendants falsely 
asserted that she had agreed to accompany one of them in their 
concert, but the action failed on the issue of malice. Possibly an 
actress might be more popular, and a better “draw” as a spinster 
than as a wife, but that proposition has never been established: 
and seems very doubtful, in view of some of the most popular 
actresses being wives, not to say even divorcees. Whether a 
lady who lost a suitor could sue on sucha false statement 
appears open to doubt. The suitor would have to give evidence, 
and, if still a bachelor, would have to explain why he did’ not 
marry the plaintiff when he found out the mistake. If he 
had married some one else before then, his position in giving 
such evidence vis-a-vis his lawful wife would be a delicate one. 


—S.LJ., 1929, p. 132. 





Leaders as Super-Luxuries—An old controversy is revived 

by Lord Justice Scrutton’s recent description of a leader as a 
“super-luxury and the unusual order of the Court of Appeal 

in regard to his fees. The suggestion that a litigant should not 
be allowed to avail himself of the best professional assistance 
obtainable-is not one, we think, which will commend itself to 
many people.: It is unquestionably desirable in the interests 
of the public and of the profession alike that the cost of litiga- 
tion should be kept within reasonable limifs, but it would be 
disastrous for all concerned if serious challenge were made to 
the citizen’s right to retain the most skilful lawyers, a right as 


R 


ste 
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indisputable as that of employing the most expert surgeon or 
architect. There remains the question of fees. The majority 
of litigants, being business men, are not prepared to pay more 
for a commodity than its worth. The barrister—both silk and 


stufi—dependent as he is entirely on his own skill, can command 


no higher price in the professional market than his services 
are worth, and to that price he is entitled. In this country, the 
professional standard is high; this is mainly due to the attraction 
offered to brilliant men by the possibility of ultimate rich 
reward. Refuse the prizes and brilliant men will no longer 
compete; the standard of professional skill will be lowered and 
the public will be the victims.—S.L.J., 1929, p. 14/. 





- BOOK REVIEWS. 


THe Apvocacy Seems: VOL. VI. Tria, Tactics, bY 

P. Ramanatha Aiyar and N. S. Ranganatha Aiyar. Price Rs. 3 

| Book-maxims, we doubt, have much to do with the success 
of a lawyer, especially of one who belongs to trial Courts, where * 
methods of conducting trials have often conformed to indivi-™ 
dual genius and personal experience. But a book of this nature, | 
compiling some of the best lessons from stalwarts of the past, 
needs deservingly to be welcomed for the variety and taste 
of the innumerable illustrations. A Russell, with his enormous 
confidence which easily led him to a foremost position, or an 
Erskine famed for his eloquence which often captivated the 
Judge and the Jury, or a Webster an all-round accomplished 
legal luminary whose grasp of the fundamentals was infallible, 
cannot but strike the imagination of the reader as powerful 
exponents of the different methods of assuring success to the 
earnest practitioner. We are fortunate in having in this 
volume some portions of the trial of Tilak libel case, though 
we feel we could be still more genuinely pleased if only some 
specimens of the advocacy of our own eminent leaders had 
been brought out It may not be unjustifiable, if the reader 
feels prone to judge every addition to this Series to have chosen 
almost the same topics with perhaps fresh illustrations from 
thé inexhaustible storehouse of the legal annals and traditions 
of the Bar of Western countries. 

Anyhow our thanks are due to the endeavours of the 
authors in presenting the Legal World with such a fund of 
information for the shaping of. careers.—K.C. 

HINDU Law AS ADMINISTERED IN BRITISH INDIA, by Sir 
Ernest Trevelyan, 3rd edition, revised by the Author and 
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T. Chatterji, B.A, of Lincoln’s Inn, Barrister-at-Law. Published 
by Messrs. Thacker, Spink & Co., Calcutta. Price Rs. 25. 

It is nearly twelve years since the appearance’of the last 
edition of Trevelyan’s Hindu Law and we are indebted to Mr. 
Chatterji for bringing out the third edition of this useful text- 
book on Hindu Law. Owing to the death of Sir Ernest 
Trevelyan who, we understand, thoroughly revised the present 
edition and brought it up to 1923, the present editor has 
undertaken the task of noting the changes, since then, under 
the statutes and noticing the cases reported up to the 31st of 
December, 1927. While the distinctive feature of Sir Ernest 
Trevelyan’s work, vis., the lucidity of the statements of law is 
noticeable throughout the present edition, one cannot help feel- 
ing that the present editor might have taken greater liberties 
“with the text of the work. To make our meaning clear, in deal- 
ing with the question of*the validity of ante-adoption agrec- 
ments, if one may use such a compendious expression, on the 
adopted son, the leading decision of the Privy Council in Krishna- 
nathi v. Kirishnamurthi, (1927) 54 L.A. 248 has considerably 
shaken the previous notions on the validity of such arrangements. 
Though this decision of the Privy Council is noticed by the 
editor in the footnote on page 200, we are not sure that the 
statement of the law in the body of the work is fully in accord 
with their Lordships’ decision in the case. We also notice in 
some places some important recent decisions not being noticed. 
Dealing with the legal consequence of a portion only of the 
consideration for an alienation by a limited owner or manager 
of a Hindu family being for necessity, we find the law stated 
on p. 554 as it was understood prior to the decision of the Privy 
Council in Krishn Das v. Natin, Ram, (1926) 54 I.A. 79 which 
disapproves of many of the decisions relied upon on that page. 
The decision of the Privy Council was given in December 1926 
and was reported early in 1927. These features to some extent 
detract from the quafity of the work and would, we hope, be 
remedied in any later edition of the work. We are however 
glad at the re-appearance of a well-known treatise and we con- 
gratulate the editor on the same. : 





THE Law RELATING To RECEIVERS, by Sir John Woodroffe, 
4th edition, 1929. Published by Messrs. Thacker, apink & Co., 
Calcutta. Price Rs. 12. 


Even since its publication, Woodroffe’s ‘Law of Receivers 
has been the leading Indian text-book on the subject and we are 
glad to find that the author even after retiring from the men! 
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thought- ft to. bring. out a.new edition: of the boak.. The 

k is not encumbered with case-law and the various: points 
dealt with more in-the light of principle than by reference ol 
latest decisions. This mode of treatment while it has its obvi- 
ous advantages, sometimes embarrasses the busy practitioner who 
is after precedents. We have no doubt that this edition will 
maintain the popularity of the preceding ones and the legal pro- 
fession will find in it an up to date text-book on the ee 


THE Law OF PLEADINGS IN BRITISH INDIA, by P. C. Mogha, 
3rd edition, 1929. Published by Messrs. Eastern Law House, 
Calcutta. Price Rs. 10, l 

We had occasion to review the prior editions of this use- 
ful publication in our pages. It is unnecessary to stress the 


fact, that a thorough grasp of the principles and practice of. 


pleadings is necessary for a practismg lawyer and he cannot 
for that purpose turn his attention to any other Indian treatise 
than the one under review. The book proceeds on the well- 
“known lines of Bullen and Leake on Pleadings and the popu- 
larity and usefulness of the work are clearly brought out by the 
circumstance that the third edition has been called for in less than 
three years after the second. We have no doubt that this--work 
will be freely consulted by all lawyers in British India. ,.We 
only wish to note that the author has in the present edition newly 
added precedents of applications under the Indian Succession 
Act and the Indian Arbitration Act and also of some commer- 
cial suits. 





_ We are glad to acknowledge the receipt of the Madras 
Acts (Criminal, 1802-1927), Part IV, by P. Hari Rau, B.A., B.L., 
published by T. A. Venkaswami Rao, B.A., Mount Road, Madras 





Law or IDENTIFICATION, by M. K. A. Khan, K.S, M.A, 
LL.M. s i - 
This is the fifth of the series of the useful publications of 
the Civil and Criminal Law Series brought out by Mr. Khan. 
The subject is one of importance in the Civil as well as the 
Criminal Courts and the author has collected together matters 
scattered over several books., We have no doubt that this book 


e will be found as useful as the others of the series. 


e y 
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NOTES OF INDIAN CASES. 


MARTIROSI v. SUBRAMANIAM CHETTIAR, I.L.R. 51 Mad. 
103 : 54 M.LJ. 49 (F.B.). 5 

The Full Bench had to consider in this case the question 
whether the Court could extend the time for making the award 
after the award is made. The question arose under the Arbitra- 
tion Act. Though the “language is slightly different from 
that used in the Civil Procedure Code, it does not seem to be 
materially different. Under the Civil Procedure Code of 1882 
the Privy Council held in Raja Har Narain Suigh v. Chaudu- 
rain Bhagwant Kuar’ that after the making of the award the 
Court had no power to extend the time. The Civil Procedure 
Code has since, however, been amended. Whereas the old Civil 
Procedure Code said “If from want of necessary evidence or in- 
formation or from any other cause the arbitrator cannot com- 
plete the award within the period specified in the order, the 
Court may if it thinks fit and from time to time enlarge the 
period. for the delivery of the award or make an order supersed- 
ing the arbitration.” Schedule II, para. 8 of the present Code 
provides thus: “Where the arbitrator or the umpire cannot cori- 
plete the award within the period specified in the order, the 
Court may, if it thinks fit, either allow further time and from 
time to time, either before or after the expiration of the period 
fixed for the making of the award, enlarge such period or may 
make an order superseding the arbitration.” Section 521 of the 
old Code prescribed that no award shall be valid unless made 
within the period allowed by the Court. It is on the constrig- 
tion of Sections 514 and 521 their Lordships of the Privy 
Council held that the Court had no power to extend the time for 
making the award after the award is made. Sch. II, para. 15 
now prescribes that no award shall be set asille tater alia except 
as having been made after the expiration of the period allowed 
by the Court. The relevant provisions of the Arbitration Act 





1. (1891) LLR. 13 A. 300: LR 18 LA 55 (B.C). 
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are : Section 12.—The time for making the award may from 
time to time be enlarged by order of the Court, whether the time 
for making the award has expired or not. Section 13 (1).— 
The Court may from time to time remit the award for re- 
consideration of the arbitrators or umpire. Clause 2.—- 
Where the award is remitted under Sub-section (1) the 
arbitrators or umpire shall, unless the Court otherwise directs, 
make a fresh award within three months. The questions the 
Court had to consider in this case were : (1) Whether under 
Section 12 the Court could extend the time after making the 
award, (2) Whether under clause 2 after three months’ time 
has expired and after the award is made, the Court can extend 
time. Their Lordships held following the Fnglish cases that 
the Court could extend time even after the award is made. 
In the construction of an Act, which is pan materia 
with an English Act and is based substantially upon it, 
it is an approved rule of construction in India that the interpre- 
tation put upon it in England must also be taken to be the pro- 
per construction in India. “The only difficulty in the way was 
the judgment of the Privy Council in Raja Har Narain Singh v. 
Chaudurain Bhagwant Kuar'. The inclination of opinion on 
the part of the referring Judges would seem to be that that rul- 
ing is no longer applicable even in cases governed by the Civil 
Procedure Code by reason of the changes introduced in the 
language of the section. Whereas Section 514 of the Civil 
Procedure Code of 1882 did not contemplate the extend- 
ing of time after the expiry of the time fixed, the pre- 
sent Code expressly provides for such extension. This circum- 
stance was one which weighed strongly with the English Couit 
in Lord v. Lee’ Justice Blackburn as he then was puts 
the argument thus : “Suppose the arbitrator inadvertently to have 
neglected to enlarge the time, and several meetings to have been 
held in the interval before the omission is discovered; if the sub- 
sequent enlargement of the time had only the effect of a new sub- 
mission, all the witnesses must be recalled and all the expense 
must be incurred once again. It happens in the present case that 
th award was made before the oversight was discovered and the 
order obtained. Surely it is a very salutary enactment which 
enables a Judge to cure a defect which he thinks a mere defect 
of form, and which the parties might have cured themselves. I 
am therefere clearly of opinion that the section gives power to 





1 (1891) LL.R. 13 A. 300: L.R 18 I-A. 55 (P.C). 
2 (1868) L-R 3 Q.B. 404 at 409. 
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the Judge to enlarge the term for making the award at any time, - - 
and under any circumstances in which he thinks there is good 
cause for his intervention, and the effect of the enlargement is the 
same as if it had been by the parties; it amounts to a ratification, 
and is as if the enlarged time had been originally in the submis- 
sion.” This argument would seem to apply to the Civil Pro- 
cedure Code as it stands at present. 





SoNACHALAM PILLAI v. KUMARAVELU CHETTIAR, I.L.R. 51 
Mad. 128 : 54 M.L.J.8 (FB). 

The Full Bench held in this case that the conclusion in a 
representative suit is binding as against the individual members 
of the class evén though no leave was taken under-Order 1, 
Rule 8. Once the view was held in Madras that even in cases 
where the karnavan is sued as such, without action being taken 
under Section 30, Civil Procedure Code (which corresponds to 
O. 1, R. 8) the judgment would not bind the other members. e 
In the position taken by the Full Bench there is a considerable 
amount of risk of public interest suffering by individual negli- 
gence or default. But there are several safeguards. In sucn 
cases the Court might well insist upon the procedure of Order 1, 
Rule 8 being adopted. By a judicious exercise of its power of 
making parties, possibility of collusion might be excluded. 
Again, not all suits where parties have common interest are re- 
presentative suits. The previous suit must be one in respect of, 
a public or private right claimed in common for the previous 
parties and others. If the right claimed is one not claimed in 
common but is an individual right similar to that of others, the 
clause will not apply. No representative action will lie for 
instance to recover damages though the alleged ground of action 
is a common injury nor can any personal decree be passed against 
persons not parties eco noniine. Sahib Thambi v. Hamid, 
Sadagopa Chari vy. Krishnoma Char? and, Markt & Co., 
Lid. v. Knight Steamship Company, Lid, Sale & Frasar 
v. Knight Steamship Company, Lid? In Jenkins v. Robert- 
sont it was held that in a declaratory action in respect 
of a public right there can be no binding compromise. 
A different view is taken in <Krishnamachari v. Chin- 
nammal.* Their Lordships of the Privy Council leave the ques- 
tion open whether the proposition is not too broadly stated ine 


1. (1911) ILR. 36 Mad. 414 : 22 ML J. 109, « 
2. (1889) IL-R. 12 Mad. 3%. 
3. (1910) 2 KB. 1021. 4. (1867) L.R. 1 H. L. and Sc & Div. 117. e 
5. (1913) 24 M.L.J. 192. 
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` Jenkins v. Robertson*. See Abdur Ralum v. Syed Abu Mahomed 
Barkat Ali Shah". Their Lordships however seem to be clear that 
a suit for a declaration that the suit property is wakf property 
and not the personal property of the defendants is not a suit of 
a representative character and a compromise decree passed in 
such a suit is not binding. This decision would seem to over- 
rule Mahomed Anir v. Sumsira Kuar™ relie] upon in the 
case under review. This fact cannot he said necessarily 
to affect the general conclusion but would seen: to be sound in 
a contrary sense. S. 11, clause (7) rightly speaking applies 
only to decisions of Courts and as such would exclude com- 
promise decrees and the binding nature of compromise decrees 
would seem to depend on general principles rather than on 
Section 11. Viewed from that point of view, it is hardly a 
necessary inference from the fact that a person represents an- 
other, he should be entitled to comproimise also. If he is other- 
wise authorised to compromise there may be nothing against 
the compromise being held binding because the action is a re 
presentative one. Whatever*the case with compromise, it is the 
rule in England that the partids represented are not affected bv 
the abatement of the suit by reason of the death or bankruptcy 
of the parties on record or by discontinuance by them. The same 
rule should apply to representative actions in this country 
whether authorised under Order 1, Rule & or otherwise. 


~ 





GIRDHAR Doss & Co. v. PARA APPADURAI, LL.R. 51 M. 
157 : 54 M.L.J. 316. 


It was held by the Bombay High Court in an early case in 
Shirekuli Ttmapa Hegda v. Mahablya’ that a clause of\ for- 
feiture in a decree passed on a compromise even could not be 
relieved against on the ground that the “doctrine of penalties 
is not applicable to stipulations contained in a decree”. So far 
as compromise desrees are concerned this Tuling has been dis- 
sented from in Madras and does not seem to be adhered to 
even in Bombay though it is expressly dissented from 
only in so far as it affects subsequent suits based on the coni- 
promise decree In this case, their Lordships held that that 
doctrine cannot apply to decrees proper and therefore the Court 

ehad no power to relieve. Fraud might be an exception but their 
Lordships bad not to consider that aspect of the question. 





—, 


4. (1867) L.R 1 HL and Se & Div, 117. 
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FULI BIBI v. Kaoxar MONDAL, 1.L.R. 55 Cal 712. 


in this case two infants purported to sell their interests in 
certain lands, one of them conveying ber interests Irerself and 
the other being described as a minor acting through her hus- 
band who was however not her guardian in law; and the pre- 
sent suit was brought by both of them to recover the properties 
sold from the vendee on the ground that they were minors at 
the date of sale and consequently it was void and conveyed no 
title. The principal question was, whether before recovering 
possession of the properties, the plaintiffs should be directed to 
repay the sale price they received. It was found that there 
was no fraud on their part by reason of any misrepresentation 
by them as to their age at the date of the conveyance. . The 
learned Judge has held that the plaintiffs can recover the pro- 
perties as the sale was void and that they need not repay the sale 
price which they got as a condition precedent to their obtaining 
the relief in the case. It is not clear from the report whether 
the plaintiffs asked for the cancellation of the sale-deed executed 
by them on the ground of its void nature. If they had asked for it, 
it seems fairly clear that the Court would have power under S 41 
of the Specific Relief Act to direct the return of the purchase 
money. ‘There can be no doubt that they can ignore the sale- 
deed as it was void and were entitled to recover possession of the 
properties sold. If this were the course adopted by the plain- 
tiffs, the terms of the section would not strictly apply, as the 
learned Judge has pointed out, though it may be a question whe- 
ther the matter should be made to depend on a trick in pleading. 
In this connection reference may be made to Limbay: Ravji v. 
Ra/t* where a sale was made on behalf of a minor by a person 
who was not his legal guardian and when a suit was brought 
to recover the property, a condition was imposed on the plaintiff 
to return the consideration money received by him. To a 
similar effect is the decision in Kapura v. Hardit Singh.» With 
regard to these cases, however, it must be observed that, strict- 
ly speaking, if the plaintiff seeks to recover possession ignoring 
the sale, he does not ask for any equitable relief and therefor 
the rule that he who seeks equity must do equity bas no appli- 
cation; and any question of seeking equity would arise only 
if he asks for cancellation of the sale-deed. Even with 
regard to this rule of equity, Lord Justice Romer observed in 


———— 
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Thurstan v. Nottingham Permanent Benefit Building Society * 
that it has no application to cases where the transaction has 
been declared by the legislature to be void. It may well be 
doubted when the statement of the rule by the learned Judge is 
consistent with the terus of section 41 of the Specific Relief 
Act read with section 39, if it is assumed that these sections only 
enact the English rules of equity and do not depart from them 
to any extent. 

. If, in the present case, the plaintiffs were guilty of a frau- 
dylent representation as to their age, the learned Judge would 
apparently have directed the return of the purchase money. 
There is ample authority for this view. See Mallacheruvu 
Raghavayya v. Mallacheruvu Subbayya,, Koduri Venkatara- 
mayya v. Thumuluri Punnayya” and Rang Ilahi v. Mahbub Ilahi.” 
There are observations to the same effect by Lord Justice Romer 
in the case of Thurstan v. Nottingham Permanent Benefit Build- 
ing Society? and also in R. Leske, Limited v, Shell" If, as 
pointed out in the last case, a minor is not liable in damages for 
a.fraudulent representation as to his age, it is open to question 
whether when he seeks to enforce a remedy at law, such as 
possession of land, he is bound to restore the purchase money 
and if so on what principle. 


YACUBKHAN v. GULJARKHAN, I.L.R. 52 Bom. 219, 

The learned Judges have held in this case following Motilal 
v. Kasambha that the definition of the term “attest” in the 
Transfer of Property Act as enacted by Act XXVII of 1925 
is retrospective by reason of the provisions of Act X of 1927. 
It can hardly be denied that its retrospectivity was intended by 
the legislature, though in carrying out the intention the legis- 
lature has not been happy in the use of appropriate language. In- 
deed, the relevant provisions of the enactments are so confused 
that a Division Bench of the Madras High Court in Paluntappa 
Chettiar v. Rajagopala Pandaraihar® has gone the length of 
holding on an examination of their provisions that the legisla- 
fure has not achieved its purpose and that the definition of the 
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term “attest” in Act XXVII of 1926 has no retrospective ope- 
ration notwithstanding the enactment of Acts X of 1927 and 
XII of 1927. A Full Bench of the Madras High Court has 
since held that the definition clause is retrospective in its opera- 
tion, see Veerappa Chettiar v. Subrahmama Atyar” The 
learned Chief Justice has however not given any reasons for 
this view or cared to examine the reasons given by the learned 
Judges in Palaniappa Chettiar v. Rajagopala Pandarather,* but 
has contented himself with the observation that this latter case 
was unreported and it was therefore unnecessary to express 
any opinion on its correctness. This observation of the Chief 
Justice is uninte]igible as a decision does not derive its authority 
only when it is reported. Since then, however, the decision of 
the Division Bench has found its way into tao legal journals. 
Again, the learned Chief Justice is not correct when he says 
that Odgers, J., had no tloubt about the answer to the question, 
as that learned Judge had been a party to and held the contrary 
view in Palaniappa Chettiar v. Rajagopata Pandarathar.’ It 
must however be recognised that the decision of the Full Bench 
is in accordance with S. M. A. R. A. L. Firm v. R. M. M. A. 
Firm? and the decision under notice and gives effect to the inten- 
tion of the legislature. A further point decided by the Madras 
Full Bench and which has to be noticed is that the signature of 
the Registering Officer in the course of registration of a docu- 
ment may itself amount to attestation within the definition of 
the term, a view for which there is prior authority in Radha 
Mohan Dutta v. Nripendra Nath Nandy.* 


Jewan Lat DAGA v. NILMANI CHAUDHURI, I.L.R. 7 
Pat; 3057 55 LA; 107 :-54 MLJ. 325 TBC.) 


An agreement to execute a mortgage over specified pro- 
perties to secure the true amount of the existing indebtedness 
between the parties, on a just and true account being taken, is 
according to the decision of their Lordships in this case, one 
capable of being specifically enforced. Nor is the fact that the 
plaintiff tendered a mortgage deed in which the amount of the 
inortgage is overstated by itself sufficient to deprive the plaintiff 
oi all right to relief. The Court will in such circumstances ascer- | 
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tain the true amount due and settle the terms of the mortgage 
bond to be executed. It should be noticed that this in no way con- 
flicts with the general statement of the law that the Court will not 
specifically enforce an agreement to lend or borrow. The English 
and Indian decisions are clear that where the amount has already 
been advanced in full, the Court will and must in proper cases 
grant a decree for specifically enforcing the agreement to give a 
mortgage. There has been a difference of opinion where only a 
portion of the agreed amount has been paid. The whole matter 
is fully discussed in the judgment of the Madras High Court in 
Meenakshisundara Mudaliar v. Rainasami Pillai." 


Another important point is also decided by their Lordships 
in the case under notice. Their Lordships hold that documents 
which are not admissible in evidence can nevertheless be used 
by a witness while under examination to refresh his memory 
under S. 159 of the Indian Evidence “Act, provided the terms 
of that section are satisfied. See on this point Birchell v. 
Billough2 In Banwari Lal v. Mahesh a witness was allowed 
to refresh his memory by reference to a horoscope as a record 
made.by him, though it was not a probative document in itself. 


hed 
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TAMIZ-UN-NISSA v. SYED MUHAMMAD HUSAIN, LL.R. 50 
All. 306. 


In this case a usufructuary mortgagee purchased the equity 
of redemption from one of the heirs as if it belonged solely to 
him. Another co-heir brought a suit for her share of the 
property and as the mortgagee omitted to raise the defence 
based upon his usufructuary mortgage a decree was passed in 
favour of the plaintiff for her share. On the basis of the 
decree, the Revenue Courts entered the name of the plaintiff 
in that suit and other co-heirs in the Revenue records and the 
mortgagee then hrought a suit for the recovery of the pro- 
perty from all the co-sharers on the footing of the usufructuary 
mortgage. ‘This suit was in the Sub-Court, whereas the former 
suit was in the Munsif’s Court. The question was whether 
the previous suit barred*the present. Their Lordships took 
the claim against each of the co-heirs as distinct and on that 
footing held that the suit in respect of the share if brought 
separately could be brought in the Munsii{’s Court and would 
have been barred by res judicata and consequently this suit was 
also barred. This case illustrates one of the difficulties pre- 
sented by section 11, Civil Procedure Code. Somewhat simi- 
lar questions arose in Pathuma v. Saimiannna' where the deci- 
sion of the Munsif’s Court as to the validity of the gift in 
a suit brought in respect of part of the land was held to bar 
a subsequent suit brought for the whole of the land in so far 
as the particular part in question in the previous suit was con- 
cerned. This view has been more recently accepted in Raman v. 
Raman Bhattathripad.* On a slightly different principle pro- 
ceeds Bhagwanbuttt Chowdhrant v. Forbes, where it was held 
that the plea of res judicata cannot be defeated by’ combininy 
the previous claim with another claim so as to change the 
Court. This case was distinguished in Skibo Raut v. Baban 
Raut,‘ where in a previous suit in respect of a part of the land the 
plaintiff in the second suit had been held to have no title, that deci- 
sion was held not to operate as res judicata in a subsequent suit 
for joint possession of the latter’s share in that and other lands*on 
the ground that there was no joinder of causes of action in this 
case as in the previous and therefore no evasion and S. 11 should 
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be given effect to. In Ranganatham Chetty v. Lakshmi Ammat" 
the principle of the decision in Bhagwanbuttt Chowdhrani v. 
Forbes issadopted to defeat the subsequent suit of the plaintiff 
in the High Court as regards the whole of the property because 
in respect of half of it it had been already decided in an earlier 
suit in the City Civil Court that the defendant and not tHe 
plaintiff was the owner because in so far as half was concerned, 
the suit was within the competence of the City Civil Court. 
White, C.J., says in respect of this point at p. 384: “It seems to 
me that there are two principles recognised in these authorities. 
One is the plaintiff cannot add causes of action to what I 
may call the original cause of action for the purpose of swelling 
the amount of valuation and then say, ‘the original Court is in- 
competent to try this question.’ That seems to be the principle on 
which the case of Bhagwanbutts Chowdhrams v. Forbes* is 
decided. The other principle is shown in Pathuma v. Sali- 
mamma, David v. Girish Chunder Guha’ and Sheorajrai V. 
Kashinath ‘and the principle there stated, as I understand it, is 
that for the purpose of dealing with this question of res judicata, 
if is open to the Court to split up, so to speak the causes of ac- 
tion in the subsequent suit and if it be found that one of the 
causes of action is the same as the cause of action relied upon 
in the earlier suit, then although taking all the causes of action 
together, the second suit may be said to be outside the juris- 
diction of the original Court.” Here His Lordship is refer- 
ring only te the joinder of different causes of action. The 
case he had to deal with does not seem to be a case of a joinder 
of causes of action but rather like Shibo Rout v. Baban Raut 
a, cause of action and part of a cause of action. Pathuma 7. 
Salimununa’ would seem to proceed, on a ground narrower than 
these as pointed out by Sadasiva Aiyar, J., in Raman v. Ramon 
Bhattathripad’: “The distinction between the competency of a 
Court to decide on the subject-matter directly in issue and the 
competency of the same Court to decide finally all the questions of 
fact and law which have to be decided in order to arrive at the de- 
cision on the title to the subject-matter.” The decisions on such 
questions of fact and law will not be res a a if the subject- 
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matter of the subsequent suit was beyond the jurisdiction of the 
Court which decided the first suit. Mr. Justice Mukerjee 
seems to think that some of the observations at any rate in 
Pathuma v. Saliinoanma® are based upon the law as it was under- 
stood to be under the Code of 1877. Thus the point can hardly be 
‘said to be beyond doubt. 


ASHIQ HUSAIN v. CHATARBHUY, I.L.R. 50 All. 328. 

In this case a simple mortgage contained a stipulation that if 
the mortgagor transferred the property, the mortgagor should be 
at liberty to sue for the mortgage money immediately. The mort- 

gagee brought the suit 12 years after one such alienation but with- 
in 12 years of the time fixed in the mortgage. The question was 
whether the suit was barred. Reliance was placed on Skib Dayal 
v. Meharban®? and Gtya Din v. Jhumman LaP which 
hold that where it is provided in the mortgage deed 
that if interest was not paid regularly the mortgagee 
should be at liberty to sue for both the principal and interest, 
limitation begins to run from the date of default in respect of 
interest. Their Lordships distinguish the case under review | 
from the Full. Bench cases on the ground that there the ground 
of action was peculiarly within the knowledge of the mortgagee 
whereas here the plaintiff had no knowledge of the alienation. 
This is‘ undoubtedly a distinction on facts but hardly involves 
a difference in principle. If section 18 applied, that is to say, 
if knowledge of plaintiffs right was fraudulently withheld from 
him the cause of action might be put off, but where no such 
fraud is established it is difficult to see how the starting of limi- 
tation could be put off. l 

< CHATARBHUJ v. HARNAND LaL, I.L.R. 50 All. 335. 

In this case the, High Court interfered with the order of 
the Lower Court refusing to appoint a guardian to a person who 
was alleged by reason of unsoundness or infirmity of mind unable 
to protect his own interests under section 151 of the Code of 
Civil Procedure. The Allahabad High Court having taken the 
view that section 115 does not apply to interlocutory orders is 
compelled to call in aid section 151 to interfere when there has 
been “abuse of process” as they call in interlocutory matters. 
The ground of interference was that the Court had considered 
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itself bound by the finding of the District Court under the 
Lunacy Act that the party was not unable to manage his affairs 
by reason of unsoundness of mind. Their Lordships point out 
that the scope of Order 32, Rule 15 and of the Lunacy Act 
are not co-terminus in that the Lunacy Act has got to do only 
with incapacity to manage by reason of unsoundness of mind, 
while the Civil Procedure adds a further ground of incapacity to 
protect his own interest by reason of infirmity of mind what- 
ever that may mean. 

BaLMUKAND v. TuLa Ram, LL.R. 50 All. 394.. 

The question in this case was whether the right to a share 
in the offerings at a temple is assignable. It is quite true, as 
their Lordships point out, that when the right to offerings is 
not connected with any religious office the objection of public 
policy to the transfer goes and the only question that remains 
is whether it ‘is property at gll to be assigned. It is difficult to 
assign a legal origin to the right to share in such offerings which 
is uneonnected with an office and a permanent right (Venkatu- 
rama Atyangar v. Kasiuriranga Aryaigar’) whatever it may be 
as regards offerings at mosques. The offering is to the deity and 
it is difficult for any person to establish title thereto except as re- 
muneration possibly for service as trustee or archaka. That is the 
view taken in Kashi Chandra v. Kailash Chandra,’ Sukh Lal v. 
Bishúmbar,* Puncha Thakur v. Bindeswart Thakur* and Pancha 
Thakur v. Bindeswart Thakur’ and that we think is the right 
view. If the right could be supported on some other legal basis 
unconnected with any office, then the only question would be whe- 
ther it can be said to be property. If it is connected with some 
original right to the property there could be no doubt it would 
be property. Even otherwise, it would be some sort of custom- 
ary right in the shrine and may be assignable. There are 
certain cases, for instance, Kashi Chandra v. Kailash Chandra,’ 
which took the view that these offerings were voluntary and un- 
certain and therefore there could be no claim in respect of them 
but that view is not accepted in Madras in Bheema Charyulu v. 
Ramanuja Charyulu.° 
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RAMAPPA V. YELLAPPA, I.L.R. 52 Bom. 307. 


~ In this case, the equity of redemption in certain properties 
under a possessory mortgage was vested in three brothers, two of 
whom agreed to sell the properties to the mortgagee but no 
registered sale-deed was executed. The other brother afterwards 
sued to redeem the entire properties and not merely his share 
in them and the mortgagee contended that by the doctrine of 
part-performance he had become the owner of the shares of the 
two brothers who had agreed to sell their interests and that there- 
fore the plaintiff was entitled to redeem only his share of the 
properties. The learned Judges have upheld the defendant’s 
contention. As ppinted out by the learned Judges in this case, 
the rule of part-performance has been recognised by 
the Indian High Courts even with reference to the transfers 
which can only be effected in accordance with the formalities 
required by the Transfer of Property Act. This conclusion 
has been rested mainly on the observations of the Privy Council 
in Mahomed Musa v. Aghore Kumar Gangult* based on Mad- 
dison v. Alderson.* Had it not been for the recent decision of 
the Privy Council in Arseculeraine v. Perera,* it might not have 
served any useful purpose to point out the difference between 
the scope of section 4 of the Statute of Frauds and the sections 
of the Transfer of Property Act, that in the one case, the 
existence or validity of the contract does not require the for- 
mality of writing, but writing is only required for proving an 
existing and valid contract, Leroux v. Brown" and Rochefou- 
cauld v. Boustead, while in the case of transfers requiring cer- 
tain formalities under the Transfer of Property Act, the trans- 
fers themselves cannot exist in law unless the formalities are 
complied with. The Ceylon ordinance in the case before the 
Privy Council required that no agreement for the sale, transfer 
or mortgage of land would be of force or avail in law untfess it 
was in writing signedeand attested by a notary and two wit- 
nesses. An agreement affecting land was purported to be made 
in writing but without the other formalities required by the 
ordinance and the doctrine of part-performance was invoked hy 
the appellant and the decision in Maddison v. Alderson? was 
cited before their Lordships in support of the contention. But 
sen Lordships held that the doctrine of part-performance with 
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reference to section 4 of the English Statute of Frauds had no 
application to the stringent provisions of the Ceylon ordinance by 
which an agreement as to land was of no force or avail in law 
unless clothed in the formalities required by the ordinance. It 
may well be doubted whether the provisions of the Transfer of 
Property Act do not have the same legal effect as the provisions 
of the Ceylon ordinance. When therefore the question comes up 
for consideration in a later case, it is open to argument whether 
having regard to the decision of the Privy Council in Arsecule- 
raine v. Perera the extension of the doctrine of part-perform- 
ance to the cases of transfers falling under sections 54, 59, 118 
and 130 of the Transfer of Property Act is not unwarranted. 


BeNoy KRISHNA MUKERJEE v. SATISH CHANDRA GIRI, 
LL.R. 55 Cal. 720: 54 M.L.J. 423 (P.C.). 

An appeal was taken in this case to the Privy Council against 
an interlocutory order appointing a receiver in the course of a 
suit pending in a moffussib court. That such an order is not a 
“final order” within the meaning of the expression as used in 
section 109, clauses (a) and (b) of the Civil Procedure Code is 
well settled and a party is not therefore entitled as of right for 
leave to appeal to the Privy Council under those clauses. See 
Chundi Dutt Jha v. Pudmanund Singh Bahadur,’ Mahomed 
Musaji Saleji v. Ahmed Musaji Salej? and Maghi Ram Bungar 
v. Sridhar Choudhury. A final order has been under- 
stood to mean an order which finally adjudicates any matter 
directly at issue in the suit in respect of the rights of the par- 
ties. Secretary of State for India in Council v. British India 
Steam Navigation Company.* Apparently, therefore, leave to 
appeal was given in the case under clause (c) of the section 
as being a case’ otherwise fit for appeal to His Majesty in 
Council. Their Lordships have clearly noticed the futility and 
even mischief ôf an appeal being taker to the Privy Council 
in interlocutory matters as a rule. 

This decision is further useful as enunciating the condi- 
‘tions under which alone a receiver can be appointed pending a 
suit. Their Lordships draw attention to the undesirability of 
indulging in a discussion of the merits of the suit on the 


materials then available in an application for the appointment 
en, Seen 4 
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of a receiver and therefore refrain from doing so. While no 
doubt in cases where the defendant is in possession of the suit 
properties under an apparent title, the Courts will expect the 
plaintiff to make out a fair case before dispossessing the defend- 
ant by the appointment of a receiver as distinguished from the 
class of cases where the properties are in medto, even a tenta- 
tive expression of opinion on the merits of the suit by the. 
court might as their Lordships observe be embarrassing to one 
or other of the parties at a later stage of the suit and should 
therefore be avoided. 


PHANINDRA, KRISHNA DUTT v. PRAMATHA NATH MALIA, 
LL.R. 55 Cal. 748. 


The learned Judges have, in the course of the judgment in 
this case, drawn pointed gttention to the rules of procedure con- 
tained in rules 7 and 8 of Order 26 of the Civil Procedure Code 
which impose certain conditions before the evidence of a wit- 
ness taken on commission can became evidence in the suit and 
the necessity for observing them. Once the Court has ordered 
the evidence of a witness to be taken on commission on being 
satisfied that it is a fit case for the issue of a commission, it 
is generally assumed that the evidence so taken will be evidence 
in the suit without any further formality and without any evi- 
dence that at the time of the trial, the case satisfies the requisites 
of Rule 8 of Order 26 and without the formality of reading the 
evidence so taken at the trial. Indeed, there are observations 
by learned Judges that it is not the practice in the moffussil 
Courts of Bengal to observe strictly the provisions of those 
rules. Dhatu Ram Mahto v. Murli Mahto and Man Gobinda 
Choaudhuri v. Shashindra Chandra Chowdhuri.* If that was 
the practice, after the observations of the Privy Council in 
Satish Chandra Chatterji v. Kumar Satish Kanika Roy, the 
Courts have to give effect to the rules of procedure contained 
in the Code and not treat them as “an idle formality.” It may 
be noticed that ever since the Civil Procedure Code of 1859, 
provisions corresponding to Order 26, Rule 8 have been enaeted 
in the Civil Procedure Codes of this country and a similar rule 
was in force in England at least from 1 William IV, Ch. 22, 
S. 10 which with some slight alteration is Rule 18, Order 37 of » 
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the Rules of the Supreme Court. Cf. Duke of Beaufort v. 
Crawshay.* But the more important question is what is to be 
the result if a witness or party is examined on commission 
and the party on whose behalf he is so examined declines to 
tender the deposition taken before the commissioner at the trial, 
though the conditions referred to in Rule 6 exist. Is it then 
open to the other parties to read it at the trial and thus make it 
evidence in the suit on the side of the party calling the witness? 
The practice on the Original Side of the Calcutta High Court 
seems to be that unless the party who called the witness tenders 
the deposition at the trial, it cannot become evidence in the suit 
and that it is not open to the other parties to tender the deposi- 
tion in evidence. Kusum Kumari Roy v. Satya Ranjan Das? and 
Hemanta Kumari v. Banku Behari Sikdor.© Unless this rests 
on a rule of practice applicable to the Original Side of the Court, 
there does not seem to be anything in the Civil Procedure Code 
to prevent the other parties reading if in evidence provided, of 
course, the requisites of Order 26, Rule 8 are satisfied. We 
venture to think that the decisions in Man Gobinda Chowdhuri 
v. Shashindra Chandra Chotedhuri,? Rajah Prithee Bullubh Pal 
Sreechundun Mari Sultan v. Hara Dhun Shome™ and Dwaraka- 
nath Dutt v. Gunga Day? have only to be understood in this 
light. There is also a direct decision to this effect of the Sind 
Judicial Commissioner’s Court in Chotumal Bulchand v. Lilaram 
Lakhmichand.* 


MUHAMMAD SHOAIB KHAN v. ZAIB JAHAN Becam, LLR. 
50 All. 423. ` 


The right of a Muhammadan widow to remain in pos- 
session of her husband’s estate of which she has got into pos- 
session and the incidents of such right have been the subject 
of various decisions and the point that arose in this case was 
whether to have this right, she should have got into possession 
in the assertion of her right as creditor. heir Lordships say 
that it is not necessary—all that is required is that she should 
have got into possession without force or fraud. 


wawan ei, on 


4. (1866) L.R. 1 C.P. 699, 


2. (1907) I.L.R. 35 C. 28. 

5. (1903) I.L.R. 30 C. 999 6. (1905) 9 C.W.N. 704. 

7 (1874) 22 W.R. 331 8 (1872) 8 Ben. L.R. (App.) 102. 
“9. AIR 1926 Sind 34. 
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-. -THAKARDWARA PHERU Mat v. ISHAR Das, 1.L.R. 9 Lah. 
. An idol under Hindu Law-is no doubt a juridical person 
capable as such of holding property though it 1s only in an 
ideal.sense that property is so held. It is clear however as 
pointed out by the Privy Council in Jagadindra Nath Roy v. 

Hemanta Kumari Debt that possession and management of the 

dedicated property properly belongs to the shebait. A right of 

suit for protection of the idol’s property is however vested in 

the shebait and not in the idol. In the later case of Pramatha 

Nath Mullick ~v. Pradyumna Kumar Multck* their Lordships 

while discussing the true view in Hindu Law of,a family idol 
speak of it “as a ‘juristic entity’ which has a judicial status with 
the power of suing and being sued.” It is however clear that 
this can be the case only of the deity represented by the con- 

secrated image. The building in which the idol itself is located 

or any other religious building alone cannot itself be regarded 
asin legal ‘persona. - Such a thing gannot be a plaintiff in an 
action, even if the plaint purports to be represented by a 

person: describing himself as a manager. The building is itself 

the. subject-matter of property and: it is only the legal owner’ 
thereof who can institute a plaint in respect thereof as owner. ` 

- < religious tns#tution may however stand on a different 
footing. As observed by West, J., in Manohar Ganesh Tambekar 

v. Lakhmwam Govindram® “The Hindu Law, like the Roman 

Law and those derived from it, recognises not only corporate 
bodies with rights of property vested in the corporation apart 
from its individual members but also the juridical persons or 

subjects called foundations. A Hindu who wishes to establish 
a religious or charitable institution may, according to his law, 

express his purpose and endow it. . . . A trust is not re- 

quired for this purpose.” The conception of “corporations sole 
and aggregate” is notdoreign to Hindu Law as shown by Justice 
Bashyam Aiyangar in his judgment in Vidyapurna Tirtha Swami 
v. Vidyamdhs Tirtha Swams,* although the analogy of a madha- 

thipathi with a bishop as developed by the learned Judge hys 

not been accepted as accurate in all respects. There have been 

differences of opinion as to what exactly should be regarded as 

the ideal person in the case of temples and mutts. It has been 

1. (1904) L.R. 31 I.A. 203: I.L.R. 32 C. 129 (P.-C). 
2 WA LK. 52 I.A. 245° LLR. 52 C. 809: 49.M.L.J. 30 (P.O). 


3. (1887) L.L.R. 12 B. 247. 
4, (1904) I a M. 435. 
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suggested that the whole community for whose benefit the insti- 
tution is founded and endowed should be regarded as the truc 
legal persorta. So far as temples are concerned it must be taken 
as well-established that it is the deity who is the juristic person. 
So far as mutts are concerned it has been suggested that the 
office of the spiritual preceptor is the true juristic person. The 
view has also been advanced that the objects for which the 
mutt is founded or the deity that is usually worshipped in the 
mutts or the mutt itself may well be regarded as the artificial 
persona recognised by the law. The Privy Council speak of the 
head of the mutt as the person in whom the whole assets are 
vested as the owner thereof in trust for the institution. See 
Ram Parkash Das v. Anand Das.” As regards what may be 
ealled charitable endowments as distinguished from religious 
endowments there has been very little judicial discussion as to 
what should be considered to be the true ‘persona’. In an early 
case in Parmanandas Jivandas v. Venayek Rao Wassideo® the 
Privy Council remark that “the true owners of the property 
given to the Dharmasala are the objects of the trust, vis., the 
sadhus and the saints for whose benefit the fund was given in 


-that case.” In the case under review, the facts are not clear 


as to the exact nature of the ““Thakardwara” which was put for- 
ward as the plaintiff in the action. If it was merely the building 
in which an idol has been installed and located, it is clear that 
the building cannot be regarded as a juristic person along with 
the deity. The judgment should not be taken to lay down 
that so far as religious endowments are concerned only an 
idol and a mutt can be taken to be established as juristic persons 
or that there cannot be any other kind of artificial Spa recog- 
nised as such by Hindu Law. 


foe ee et 
5 (1916) L.R. 43 I.A. 73: I 
6 (1878) L.R. 9 1. A. £ 


3 C. 707: 13 M.L J. 1 (P.C). 
.L.R. 7 B 19 (P.C). 
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CHUNNA Mat-Ram NATH v. Moor CHAND-RAM BHAGAT, 
L.R. 55 LA. 154: LLR. 9 Lah. 510: 55 M.L.J. 1 (P.C.). 
Section 63 of the Indian Contract Act is a deliberate depar- 
ture from the rules of the English Common Law. Not only is 
no “consideration” necessary as has been laid down by all the 
High Courts, but even an “agreement” is, according to the deci- 
sion of their Lordships in this case, not an essential condition. 
The contrary view of Jenkins, C.J., in Abaji Sitaram Modak v. 
Trimbak Municipality’ is declared by their Lordships to be 
wrong. There need be no “accepted proposal” for the validity 
of a remission of performance by a promisee. In such a case 
where performance has been dispensed with, the promisee can 
no longer claim damages for non-performance of the promise. 
In the particular case, the defendant’s offer to deliver the 
goods packed in bales, instead of in tin-lined boxes was not 
accepted by the plaintiff who thereupon cancelled the contract. 
Their Lordships found it unnecessary to decide if the require- 
ment as to packing in tin-lined boxes was a part ofthe descrip- 
tion of the goods. If it were not; the plaintiff had no right to 
cancel the contract and having dispensed with performance as 
offered could not claim damages for non-delivery. If it were, 
the contract had become void under S. 56 as owing to the sub- 


sequent order of the Government prohibiting import of cotton - 


goods packed in wood and tin cases. The plaintiff cannot in 
either view claim damages. 


E. Mytng v. T. Kom, I.L.R. 6 Rang. 323. 

This case affords a telling illustration of the mischiefs of 
uncertainty in the Law of Procedure. After the framing of 
the issues, and recording of some evidence led by the defen- 
dant—on whom the burden of proof lay—the suit was adjourned 
by the Court. On the adjourned date, the defendant was 
absent and his pleader asked for an adjournment, which was 
refused, and he withdrew from the case. The Judge proceed- 
ed with the trial, examined some witnesses for the plaintiff 
and later delivered judgment in plaintiff's favour on the merits. 
Failing in an application to set aside the ex parte decree, “the 
defendant appealed to the District Court against the ex parte 
decree, as well as against the order refusing to set it aside. The 


appeal against the order was dismissed on the ground that the” 


pleader having been present, the decree was not ex parte. The 
appeal against the decree 4 was allowed and the suit remanded. 


1. (1903) ILR. 28 B. 6&6. 
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Against this remand order, the plaintiff moved the High Court 
which held that the last adjournment having been made suo 
motu by the Court, Rule 3 of Order 17 will not apply, and that 
the pleader having withdrawn, the case fell under Order 17, 
Rule 2 and Order 9, Rule 6. In the result, the appeal was 
allowed and the defendant left without any remedy. 


It does not clearly appear from the judgment if the appeal 
against the order refusing to set aside the ex parte decree was 
dismissed on the plaintiffs plca that Order 17, Rule Z will not 
apply or the Court of its own accord found the point. If it 
were at the instance of the plaintiff that the appeal was dismiss- 
ed, -it is at least doubtful if the Court could lave allowed the 
plaintiff to contend in the appeal to the High Court that O. 17, 
R. 3 did not apply but only O. 17, R. 2. He successfully 
caused the defendant’s petition to be dismissed on that plea. 
Whatever may be said on that question, it is difficult to follow 
the learned Judge when he says “That Order, however, is not 
before me now”. The powers of revision of the High Courts 
are very wide and the High Court can of its own motion act 
under“ Section 115, Civil Procedure Code, if it appears to it 
desirable so to do; and it is not necessary that it should be put 
into motion by the party aggrieved (See Sri Krishna Thatha- 
chariar v. Stngarachariar’, Puran Maly Janki Pershad Singh’, 
Golam Mahammad v. Saroda Mohan Mattra®, Zamiran v. Fateh 
Alt, Debi Das v. Ejas Husain” and Chowdhury Ram Prasad 
Rat v. Mahesh Kant ChowdAury®). The defendant by the Dis- 
trict Judge’s order got what he desired and it was not necessary 
for him to have preferred a revision against the order dismiss- 
ing his appeal against the order refusing to set aside the ex parte 
decree. 


It appears from the judgment that the prior adjournment 
was by the Court and not at the instance of the party. In that 
event, it is doubtfal if Order 17, Rule 2 will apply. (See Sree- 
muity Toolsy Money Dassee v. Sreemutty Prasad Money 
Dassee"), though in several cases “it has been assumed that it 
wil. (Cf. Bhatiley Chunilal v. Chakarpan*; Enatullah Basu- 
nia v. Jiban Mohan Roy?) ; 





TT, Se ag 


1. (1881) LLR. 4 Mad. 217 2, (1901) I-L.R. 28 C 680. 
3 (1900) 4 CWN. 695 4 (194) ILR. 32 C 146 
5, (1905) LLR. 28 All. 72 6 (1921) IL.R 1 Pat. 232. 
7 (1898) 2 C.W.N. 490. 8 (1917) 42 T.C 945 
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THE SECRETARY OF STATE FOR INDIA v. VOLKART BROS., 
LL.R. 51 Mad. 885: 55 M.L.J. 646 (P.C). 


In this case, the question was whether the assignee of the 
lessee’s interest in a part of the lease-hold premises could sue 
to enforce in respect of that part, the covenant to renew the 
lease. There was considerable divergence of judicial opinion 
on this point in India. Their Lordships hold on the con- 
struction of the lease that the covenant was to renew the lease 
as a whole and could not therefore avail in respect of .a part. 
Their Lordships leave the question open whether if all the 
persons interested were made parties and consented to the 
renewal, a renewal,in respect of the whole could not have been 
enforced. In the case under review, it so happened that the 
assignee of the lease in respect of the other part had sur- 
rendered the lease in favour of the landlord. Their Lord- 
ships base their decision “on the fact that the contract is a 
contract to renew the whole lease and not a contract to renew 
a part and such a contract according to their Lordships 
would not avail to each assignee of a part with respect to his 
part. Their Lordships adopt the reasoning of Mr. Justice 
Krishnan on this part of the case, viz., that “cases bearing 
upon the apportionment of rent or referring to covenants for 
repair are not in point as they are not part materia with 
covenants to renew which create new rights.” According to 
their Lordships the sole question is what is the contrAct—is it 
a contract to renew the lease in respect of the whole or is it 
a contract to renew the lease in respect of any part of itr If 
there is no contract to renew the lease for a part of the pre- 
mises, then Section 14, 15 or 16 of the Specific Relief Act 
cannot save the situation and give the assignee a right to sue. 
If on the other hand the contract was a contract to renew in 
respect of each part, then those sections would have nothing 
to do with the case. e 


THIMMAPPA v. THIMMAPPA,- LL.R- 51 Mad. 967: 55 
M.LJ. 351 (F.B.). À 


The Full Bench holds in this case in accordance with the 
opinion of the other High Courts that section 162 of the Cri- 
minal Procedure Code prohibits the use of not only statements 
made to the Police in the course of investigation and reduced 
to writing but such statements whether oral or written. His 
Lordship Mr. Justice Jackson points out the obvious unsatis- 
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factory results of the section being so interpreted but his Lord- 
ship thinks with the others that that is the better construction 
of the section. Mr. Justice Ramesam in his judgment which is 
the judgment that gives the reasons in support of this view, 
adopts the view of Rutledge, C. J., in King-Emperor v. 
Mautig Tha Din! as regards the possible constructions that are 
open on the wording of the section. He therein indicates 
agreeing with Rutledge,J., that the section admits of two possible 
constructions, viz., first, that it prohibits the use of the state- 
ments as well as the record—secondly, that it prohibits the use 
of written statements. A possible third construction is, we 
should think, that it prohibits the use of the statements as well 
as the record when such statements have been reduced to 
writing and not otherwise. If the statements have been 
reduced to writing, neither oral evidence of such statement 
nor the writing can be given in evidence, except in the manner 
and in the circumstances permitted by the section. If the 
statements have not been, reduced to writing evidence may be 
given of statements made. This construction would justify 
the use of the words “or any record thereof” and would meet 
the criticism of Mr, Justice Jackson. In the use of such state- 
ments, the Police would not Le in a better position than the 
accused inasmuch as their acceptarice would depend upon the 
credibility of the witnesses and not upon the additional guarantee 
of a written record by an officer at about the time and where 
it is against the accused, the accused would be very much assisted 
by the fact of its not having been taken down by the Police 
at the time if really the statement was made as deposed by 
the witness later. ; 


. 2 1 





1 (1926) IL.R 4 Rang. 72. 
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MUTHUSWAMI KAVUNDAN v. Ponnayya, I.L.R. 51 Mad. 
815: 55 M.L.J. 436. 


A Hindu died leaving a stepmother. She took possession 
of the estate and spent certain amounts for the marriage of her 
daughters and paid certain of the debts of her husband and 
stepson. She claimed a charge in respect of those amounts. 
Their Lordships hold that she was not entitled to it though she 
might be entitled to claim the same personally from the heir and 
that Art. 61 would be the article applicable to her claim. They 
opine that these allowances could have been claimed by her in the 
suit against her by the reversioner. That it can be pleaded is 
the view of the Allahabad High Court in Sat Naratn v. Radha 
Kishan. Their Lordships held in this case that the possession 
of the stepmother could not be held to be wrongful so long as 
the reversioners did not m&ke a claim. Undoubtedly she had a 
right to be maintained out of it and have her daughters married 
out of it. If nobody came forward to assume charge of the 
property and also assume responsibilities in connection with 
it, there is much in reason to justify the view that it would be 
right on her part to take possession at least of so much of the 
property as was necessary for the purpose of meeting those 
legitimate expenses. The Hindu law contemplates coparceners 
being held liable for the debts of even'women and slaves con- 
tracted for the necessities of the family. It is difficult to con- 
ceive of a situation in which they could be more properly held 
liable than the one like the present. 





In re VISVANADHA Rao, I.L.R. 51 Mad. 1006: 55 M.L.J. 
442 (F.B.). 


Their Lordships of the Privy Council have declared the 
rights of individuals to carry processions in highways, etc., to 
be subject to the Magistrate’s directions “such Girections as the 
Magistrates may lawfully give to prevent obstructions of the 
thoroughfare or breaches of public peace.” Mansur Hasan v. 
Muhammad Zaman. Section 144, Criminal Procedure Code? 
is thus recognised as justifying Magistrates overriding private 
rights of parties in times of emergency but to allow the Magis- 
trates to suspend and override such rights for an indefinite 
length of time by successive orders or the Local Goverfiment to 
do the same by a notification in the Gazette is ‘in effect to allow 


ow 


1. (1924) I.L.R. 47 All 151: L.R. 52 I.A. 61: 48 M.L.J. 23 (P.C). 
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the Government to abdicate its natural function to enforce 
private tights. ~ While the High Court may have power to 
restrain the Magistrate’s extravagant action, it may not have 
the power to do so when the Local Government chooses to exer- 
cise the power whimsically or tyrannically. In certain circum- 
stances the party may have a right of action against Local 
Government but short of that he does not seem to have any 
remedy. The point of extravagance which might justify the 
High Court in interfering with the action of the Magistrate 
would vary with individual Judges. So far as this case is 
concerned, it does not deal with the question but there seems to 
be however a difference of opinion—as to whether orders passed 
under this section are not merely administrative orders and as 
such whether it is not beyond the competence of the High Court 
to interfere with such orders. 


HITENDRA SINGH v. MAHARAJA oF DHARBANGA, L.R. 
52 LA. 197: I.L.R. 7 Pat. 500: 55 M.L.J. 615- (P.C.). 

Having regard to the*very elaborate judgments of the High 
Court which is reported in Hitendra Singh y. Maharaja of 
Dharbanga* and to the difference of views among the learned 
Judges and having regard to the various aspects of the deci- 
= sion therein, it is much to be regretted that the judgment of 
their Lordships of the ultimate Court should be so meagre 
even on the one question which they find sufficient to decide. 
The extracts from the two earlier decisions of their Lord- 
ships do not advance the discussion any further, as their Lord- 
ships merely reiterate their earlier observations. It is not at 
all clear whether their Lordships intend to hold that the deci- 
sion of the Madras High Court in Bhujanga Rao v. Rama- 
yamma’ is overruled by the decision of the Privy Council in 
Surajmani v. Rabi Nath Ojha’. It was so understood by the 
Madras High Court in Ramachandra Rao v. Ramachandra Raot, 
but this judgment itself was reversed by the Privy Council in 
their decision in Ramachandra Rao v. Ramachandra Rao? 
though on another point. On the question as. to what exactly 
was the ratio decidendi of their Lordships’ decision in Suraj- 
mans 5 case their Lordships observe in the latter case “Ag 
some misapprehension appears to exist as to the effect of cer- 





1. (1925) I.L.R. 4 Pat. 510 
2. (1884) I.L.R. 7 M 387. 
3. (1907) L.R. 35 I.A. 17: I.L R. 30 A. 84: 1B M.L.J. 7 (P.C) 
4. (1918) I.L.R. 42 M. 283: 36 M.L.J.. h 
5. (1922) L.R. 49 I.A. 129: I.L.R. 45 M. 320: 43 M.L.J. 78 (PC). 
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tain decisions of the Board, and notably Surajmani v. Rabi 
Nath Ofka’ their Lordships think it desirable to remove this 
doubt, lest error should creep into the administration of the law 
in India with regard to the rights of a Hindu widow. 
In the case referred to, when originally heard before the 
High Court, it had been stated that under the Hindu Law in the 
case of a gift of immoveable property to a Hindu widow, she 
had no power to alienate unless such power was expressly con- 
ferred. The decision of this Board did no more than estab- 
lish that that proposition was not accurate and that it was 
possible by the use of words of sufficient amplitude to convey 
in the terms of the gift itself the fullest rights of ownership, 
including, of course, the power to alienate, which the High 
Court had thought required to be added by express declara- 
tion.” In view of the guarded statement as to the effect of 
the decision, it cannot be ‘assumed that the decision in BAusatiga 
Rao v. Ramayammea’ is wholly overruled. An estate of in- 
heritance can be created in favour of a Hindu wife or widow 
by the terms of a gift of immoveable property by the husband 
though it may not be alienable. Heritability does not neces- 
sarily carry with it alienability. Although express power of 
alienation is not necessary still there must be words of sufficient 
amplitude in the terms of the gift itself to convey a right of 
alienation. In cases of ambiguity it is open to the Courts to 
rely on the personal law of the donee. 

In the case under review, the question arose with reference 
to the construction of a deed of gift of immoveable properties 
(described as Atba-bil-iwasz) by a Hindu governed by the Mithila 
school of Hindu Law in favour of his wife. It was held by 
Das, J. in the High Court that, under the Mithila Law, a giit 
of immoveable property by the husband to his wife does not 
create an alienable estate in her, though the same may be heri- 
table. He also held that the gift-deed itself did not confer on 
her an alienable estate. This view is rejected by the Privy 
Council which holds that the limitation on alienation by the 
Mithila law in the case of a gift by husband to wife appligs 
exclusively to pure and simple gifts and not to gifts for con- 
sideration. Their Lordships also refer to Section 8 of the 
Transfer of Property Act in this connection. In the first place 
it is difficult to see what bearing the Transfer of Property Act 
of 1882 has with reference to the construction of the deed of 
gift which was of the year 1876. Secondly, their Lordships 


2 (1884) I.L.R. 7 M. 387. 
3. (1907) L.R. 35 I.A. 17: I.L.R. 30 A. 84: 18 M.L.J. 7 (P.C). 
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have not apparently had in view the terms of section 2 of the 
Act which provides that the sections of the second chapter of 
the Act (sections 5 to 53) do not affect any rule of Hindu Law. 
It may be noted that Justice Seshagiri Aiyar relied on the terms 
of section 8 of the Transfer of Property Act in his judgment in 
Ramachandra Rao v. Ramachandra Rao,* but the Privy Council 
on appeal did not then consider that it affected the rule of con- 
struction with reference to gifts under Hindu Law. Their 
Lordships again do not refer to any authority for excluding gifts 
for consideration from the scope of the rule as stated 

Nor is it clear if their Lordships intended to treat the 
transaction as really a sale having regard to ¢heir observation 
that a Atha-bil-t+was under the Muhammadan Law is treated as 
a sale and not as a gift. This latter statement again does not 
seem to be accurate if understood as applicable for alk purposes. 
It may be that the particular decision on the terms of the docu- 
ment in question having regard to the surrounding circumstances 
is right, but the judgment of their Lordships is not illuminating 
and is likely to be misapplied. The statement of their Lordships 
in the concluding portion of their judgment “As they under- 
stand the Mithila Law, a simple and pure gift by the husband to 
the wife does not convey to her absolute ownership. She takes 
it only for her life without any right of alienation unless a power 
of alienation is expressly conferred on her” is again open to 
objection, as the qualification about express declaration of the 
power of alienation is opposed to their own decision in Suraj- 
mants case? and to their clear statement of the effect of that 
decision in Ramachandra Rao v. Ramachandra Rao,* which must 
be equally applicable to all schools of Hindu Law. 

It may be useful to add that the Privy Council recognise 
that under Hindu Law an estate may be heritable though not 
alienable. In the recent case of Narsingh Rao v. Mahalakshmi 
Bat" their Lordships quote with approval a passage from Mayne’s 
Hindu Law and Usage, page 604, where the learned author dis- 
cusses the nature of a saudayika gift of stridhanam proper- 
ties. The further passage in the present edition of Mayne as 
to the correctness of Bhujanga Rao v. Bhujanga Rao! which 
differs from the previous edition on that point must, however, 
remain open to examination. 


aaaeaii aaa aaa aaa aaa aaa aaa 
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K. S. E. MOHAMED CASSIM AND OTHERS V. JAMILA BEE 
Brr, I.L.R. 6 Rang. 334. 


In this case, the learned Judges had to consides the appli- 
cation of Art. 182 of the Limitation Act to proceedings by way 
of execution against a surety and they follow the case Narayan 
v. Timmaya' without any independent discussion. Though 
Narayan v. Timmaya' has not been overruled by either a ‘Full 
Bench or a higher tribunal and several cases have also followed 
it (Yusuf Ali v. Papa Miya, C.M.S.A. No. 62 of 1913* and 
Wasir Bukhsk v. Hira Rant), it has not been uniformly follow- 
ed either. (Muhammad Hafis v. Muhammad Ibrahim‘, 
Badruddm v. Myhammad Hafis Langtu Pande v. Baijnath 
Saran Pande? and Honda Ram v. Firm Seth Kanwar Bhas- 
Sukh Nand.) In Langths Pande v. Batjnath Saran Pande" 
Rustomji says (Limitation Act, 4th edition, p. 1038, foot- 
note (i)) “it was assumed that an application against the surety 
would save time against the principal; apparently it was the case 
of a joint decree against the principal and surety.” But it 
appears to be a case of a surety offered under section 336, Civil 
Procedure Code of 1882 (now sec. 55). 


That the case does not fall within the words of Art. "182, 
“a decree passed jointly” is conceded even in Muhammad 
Hafis v. Muhammad Ibrahim,‘ but it is said that this is a case 
not contemplated by Explanation I to Art. 182. The Civil Pro- 


cedure Code of 1908 was passed before the Limitation Act of 


that year and it may well be argued that if the legislature had 
intended to include the case of a surety (under section 145 of the 
Civil Procedure Code) in the Explanation to Art. 182, it would 
have said so. The Allahabad decisions discuss the question on 
general principles and it is open to question how far such discus- 
sion is permissible in construing an unambiguous section. 
There are some decisions also in Calcutta which seem to agree 
with the Allahabad decisions (see Birendra Ghandra Singha v. 


Tulsi Charan Ghose’) except in cases where the surety makes him- 


self liable, not for the performance of the decree but only for a 
fixed sum. It is difficult to see the distinction. ‘There are sevegal 
cases where a portion of the decree is joint and a portion 
several and though there is some apparent conflict in the  deci- 





1. (1906) I.L.R. 31 B. 50 2. (1923) E.L.R. 47 B. 778. 
*(1914) M.W.N. (Jour.) 64. 3. (1921) 60 I.C. 265. 2 
nee nes 43 A. 152 at 158. eee 44 A. 743. 


6.- (1906) I.L.R. 28 A.-387, 
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8. (1924) 85 I.C. 657: A.I.R. 1926 C 267. 
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sions as to whether it is wholly a joint decree or not, the better 
opinion seems to be that they are joint to the extent of the 
joint liability. (See Nand Lal Saran v. Dharam Kirti Soran,’ 
Kusaji v. Vinayak R. Parabhu, Baroda Kinke Choudhury 
v. Babin Chandra Dutta, Subramania Chettiar v. Alagappa 
Chettiar by agent Palamappa Chetis'*). 


> The cases against Narayan v. Timmaya’ argue (1) that an 
application against the judgment-debtor is a step-in-aid of the 
execution of the decree; (2) that Narayan v. Timmaya is a case 
of a surety who had rendered himself liable even before the pass- 
ing of the decree, for the due performance of the same; (3) that 
the decree does not distinguish portions of the subject-matter 
as payable or deliverable by the judgment-debtor and the surety 
respectively, but that it affects the judgment-debtor alone and 
only by reason of section 145 becomes executable against the 
surety; (4) that the Bombay High” Court has distinguished 
Narayan v. Timmaya' in Cholappa v. Ram Chandra. The 
first argument overlooks the fact that Art. 182, cl (5) will 
come in only “where the application next hereinafter mention- 
ed has been made” and that takes in Explanation I, in which 
case it will be begging the question at issue to say that an appli- 
cation to execute the decree (against the judgment-debtor) will 
avail as a step-in-aid as against the surety. Even in cases not 
coming under Explanation I, an application put in by the decree- 
holder against one of the judgment-debtors will be in aid of 
the execution of the decree but the question is if it will he so 
against the others. In some cases it has even been held that 
when mention is made of the ‘surety’s liability in the execution 
petition, but no relief is specially asked for against him, it will 
not avail to save limitation against him, Honda Ram v. Firm 
Seth Kanwar Bhan-Sukh Nand"; and it is so even though notice 
of such petition is served on the surety, for the notice only tells 
him ‘that the judgment-debtor was being proceeded against, 
a matter of no concern to the surety. It is but fair that the 
surety must be informed that the decree-holder continues to 
lank to him for payment and the delay in executing the decree 
against the judgment-debtor may mean additional burden 
thrown on the sureties, for, events not contemplated by the 
surety at the time he offered himself as surety may happen, 





1, (1906) T.L.R. 31 B 50 7. (1922) 67 I.C. 301: A.I.R. 1922 Lah. 457. - 
9, (1925) I.L R. 48 A 377. 10 (1898) I.L.R. 23 B. 478, 
11. (1909) 11 C.L.J. 83. 12 (1906) I.L.R. 30 M. 268. 

13 (1919) I.L.R. 4 B.M . 


wb _ 
- 


awad 


LVI] THE MADRAS LAW JOURNAL (w.tc.). 29 


thereby seriously jeopardising his remedies as surety against 
the judgment-debtor. 

It is difficult to follow the second of the argufnents sum- 
marised above. So long as the surety is not ¢o-nomine a 
party to the decree, all sureties must be proceeded against only 
under section 145, Civil Procedure Code, whether they became 
sureties before the decree or after it (e. g., a surety in cases of 
arrest before judgment under O. 38, R. 2, C. P. C.). 

There is much force in the third, but with due respect to 
the learned Judges, it does not meet the difficulty in the case. 
It cannot be denied that the surety is jointly and severally 
liable with the jydgment-debtor and it is on that ground that 
it has been held that if-a surety is a party to the suit and a 
decree is passed against him as well, he is a joint judgment- 
debtor within the meaning of Art. 182, Explanation I. 
{See Yinke Supaya v. Måung Kin, Honda Ram v. Firm Seth 
Kanwar Bhan-Sukh Nand," Aya Ram Tola Ram v. Hit Ram 
Bhoj Raj*). In an early case in Hurkhoo Singh v. 
Baboo Ram Kishew® the question was discussed on 
principle. (There was then no section corresponding to 
section 145, Civil Procedure Code). There a surety 
agreed that, on failure of the debtor to pay the debt, he would 
pay it and that it may be enforced in execution against him. 
The creditor tried to execute the decree against the surety 
more than three years after the decree, after exhqusting all 
his remedies against the principal debtor. The learned Judges 
held that the surety;s liability was a separate responsibility— 
not joint—and that the decree was barred as it was not kept 
alive against him (surety) by proceedings, irrespective of those 
taken against the judgment-debtor. 

The contrast in Explanation I also is between a decree 
distinguishing portions of the subject-matter as payable or 
deliverable by each and a decree passed jointly against more 
persons than one. That indicates that where the decree does 
not distinguish portions of the subject-matter as respectively 
payable or deliverable by each, the decree is to be deemed ip 
have been jointly passed against all of them. But this does 
not answer the difficulty of Narayan v. Timmaya', vig., that 
it is not passed against them all. Section 145, Civil Proce- 
dure Code, only creates a statutory liability on the part of 

1 (1906) I.L.R. 31B 50 ° 
7. (1922) 67 I.C. 301: A.I.R. 1922 Lah. 457. 


14. (1920) 60 I.C. 23: 3 U.B.R. (1920) 261. 
15. A.I,R. 1928 Lah. 209. 16 (1866) 6 W.R. (Mis) 44. 
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the surety to pay the décree amount, in execution of the origi- 
nal decree, thus obviating the necessity of a separate suit. 
(For a fuMer discussion of the application to the Law of 
Limitation of the general doctrine that the surety’s liability is 
ordinarily co-extensive with that of the principal, see 39 M.L.J. 
(Journal), p. 67. 

The Allahabad view practically adds the words ‘deemed 
to be” before the words “passed jointly” in Art. 182, Expl. I. 
It is very doubtful if that course is permissible especially 
when the Limitation Act is later than the Civil Procedure 
Code. | l 

The fourth argument only puts the third in another way. 
In Cholappa v. Ram Chandra? the question related to the 
starting point of limitation. for an application to execute 
against the sureties a decree passed oy appeal (see also D. Ma- 
nackjee v. R. M. N. Chettiar Firm™). In holding that the date 
of the appellate decree is the starting point, the—deci- 
sions proceeded on the, theory that the security must 
be taken to have been given for the satisfaction of a 
perntanent decree, and that the decision of the Court 
of last resort is the decision in the suit. In Cholappe 
v. Ram Chandra” the decision in Narayan v. Timmaya' was 
distinguished as having nothing to do with the case and cannot 
be taken as questioning the earlier case. (See also Manack- 
jee v. R. M. N. Chettiar Firs for the scope of the applica- 
tion of this doctrine.) The position of the surety during the 
pendency of the appeal when the principal debtor obtains a 
stay of execution of the decree is anomalous. All the while 
the decree may be executable against him but yet the limita- 
tion does not begin to run against him. (See Parameswaran 
Nambudiri v. Seshan Pattar for a discussion as to how far 
the period which has to be deducted as regards one judgment- 
debtor should bẹ excluded as regards ether joint judgment- 
debtors also, though there was no obstacle for executing against 
the latter.) 
e. . One other argument deserves notice and that arises from 
the fact that the surety’s liability is in default of payment by 
the judgment-debtor. In one case, the Lahore High Court 
has gone to the extent of holding that the executing Court 
should, before proceeding against the surety, satisfy itself that 

1. (1906) I.L.R. 31 B. 50. 13. (1919) I.L.R. 44 B. 34. 


17. (1926) I.L.R. 5 Rang. 492 at 4%. ; 
18. (1928) I.L.R. 51 M. 586: 55 M.L.J. 156. 
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the decretal amount could not be realised from the principal 
debtor and record a finding to that effect. (The Firm Nandu 
Shah Jailal v. The Firm Amolak Ram-Hans Rag*). The 
words in that case were “if it were not realised from the prin- 
cipal debtors” though the usual form is “in default’. It is 
perhaps too much to rely on the difference in words. It can- 
not be disputed that the starting point is the date when the 
decree becomes operative and executable (Rameshwar Singh v. 
Homeshwar Singh®). The answer is given by Mr. Justice 
Devadoss in Nawab Shujasul-mulk Bahadur v. Umer-ul-umra 
Bahadur." Where the decree does not specifically 
mention the period after. which the decree becomes exe- 
cutable against "a particular individual, the decree is 
deemed executable from the date on which it is passed, and 
when “a decree directs the principal debtor to pay the decree 
amount and that on the*failure of the plaintiff to recover it 
from the principal debtor, he should be entitled to proceed 
against the surety, it cannot be said that the creditor has 
12 years’ limitation against the principal debtor and another 
12 years against the surety.” l . 

As an answer to the question referred, it is difficult to 
reconcile the final judgment in Nawab Shuja-ul-mulk Bahadur 
v. Umir-ul-umra Bahadur™ with the principle in Rameshwar 
Singh v. Homeshwar Singh®; but the decision itself if read 
with the decree (extracted on p. 862) is intelligible The 
question contains the words “only on failure’ whereas the 
‘decree merely says “on failure” and omits the emphasis sug- 
gested by the word “only”. (Sae the judgment of Wallace, J. 
on p. 857.) ; < 


- 


Roop CHAND v. SARDAR Kaan, LLR. 9 Lah. 526. 

A suit cannot be slismissed merely because one of the defend- 
ants was dead at the time of the institution of the suit. The 
name of the deceased person should be struck out and the case 
should proceed against the other defendants on record. elt 
was no doubt held by the Madras High Court in Veerappa 
Chetty v. Tindal Ponnen™ that such a suit must be regarded as 
a nullity where the sole defendant on record was dead at the 
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time of institution of the plaint and that the Court had no 
jurisdiction to amend the plaint by bringing the legal represen- 
tatives on record. It is not clear from the decision whether 
their Lordships intended to make an exception in the case 
where a fresh suit would be barred against the legal representa- 
tives, in cases where the original defendant was impleaded as 
such, bona fide and in ignorance of his death. Whatever that 
may be, where there are several defendants on record, some of 
whom are alive at the institution of the suit, the suit cannot 
be regarded as a nullity. If owing to non-joinder of neces- 
sary parties the suit cannot go on against the other defend- 
ants alone, it will be open to the Courts to allow an amend- 
ment in proper cases. Section 153 of the Civil Procedure 
Code is sufficient authority for the said purpose. The later 
Full Bench decision of the Madras High Court in Gopala 
Krisinayya v. Lakshmana Rao’ permits an amendment of the 
cause title in the case of an appeal memorandum even where 
Krist "ayya v. Lakshmana ae permits an amendment of the 
appeal. 





1, (1924) I.L.R. 49 M. 18: 49 M.L.J. 590 (BB). 
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Jocr REDDI v. CHINNABBI REDDI, 1.L.R. 52 Mad. 83: 
56 M.L.J. 165 (P.C). 


This is a very curious case on the facts though by no means 
unusual, of two different families living together —in this case 
with this extra peculiarity that one of them was a Christian, 
pooling their resources together, acquiring properties together 
and meeting the expenses together after the fashion ‘of an 
ordinary joint family. The facts were these: There were three 
Hindu brothers who were members of an undivided Hindu 
family. They had some property not of the best kind. They 
had a sister who married a Christian who had more property. 
On the death of the husband leaving a four year old son, the 
sister with her son came over to her brothers and lived with 
them, and the son after coming of age also continued to live with 
them. During this time parties put their income and their earn- 
ings together, made purchases of properties—met their common 
expenses after the manner of ordinary joint Hindu family. 
The question was, what is the proper inference to make? The 
High Court agreeing with the Sub-Court held that the proper 
inference was that the parties treated both the original contribu- 
tion as well as the subsequent acquisition as common property 
and on that basis gave one of the brothers who sued one-fourth 
of the entire properties. The appeal to the Privy Council was 
confined to two items of properties—frst, the property of the 
father inherited by the nephew ; secondly, the undivided.half of an 
uncle of the nephew purchased in the name of the nephew. Their 
Lordships held that on these facts, it could not be inferred that 
the nephew wanted to create an interest in the family in the former 
set of property or that the latter was intended to be for the benefit 
of all the co-owners. The main considerations that influenced 
their Lordships were: (i) the fact that the two families could not 
make a joint family, (ii) that the nephew was a Christian, 
and (iii) that for a censiderable portion of time the joint living 
was going on, the nephew was a minor and as such there could 
be no creation of any interest in favour of the uncles during that 
time and continuance of the previous state of affairs was ngt 
therefore inconsistent with the non-creation of any such interest. 
As regards the purchased property the circumstance that 
it was purchased of the joint income was no doubt according to 
their Lordships a circumstance in favour of joint ownership but 
it raised only a rebuttable presumption and was excluded by cir- 
cumstances which showed that the purchase was rather because 
the income of the nephew’s properties was the more consider- 
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able. Their Lordships held that the finding of the Sub-Court 
as to the agreement on appeal though a finding of fact could 
not bind tlre Second Appellate Court as it was based on a wrong 
view of burden of proof. 





WALLER v. WALLER, I.L.R. 10 Lah. 64. 

Jurisdiction in divorce, at any rate for passing a decree 
of dissolution of marriage, is, according to English Law, now 
founded upon the domicile of parties. The Indian Divorce Act 
of 1869, however, proceeded upon the basis that jurisdiction 
depended upon residence. Some doubt had been cast upon this 
view by the decision in Keys v. Kays.* The actual question 
there was merely as to the extra-territorial effect of an Indian 
decree of divorce on parties not domiciled in India but merely 
resident there. It was held that such decrees for divorce are 
not valid in England but the question was also raised whether 
the Indian Act if it conferred jurisdiction based on residence 
alone apart from domicile was not ultra vires and invalid 
Notwithstanding this subsequent decisions in India reiterated 
the older view that residence in British India was sufficient to 
found jurisdiction, though in some cases a distinction was made 
between a decree for judicial separation and one for dissolu- 
tion of marriage. Even in England down to the decision in 
Le Mesurier v. Le Mesurier’ it could not be said that the law 
was settled as finally laid down by the House of Lords. In 
this. state “of authorities, the Indian Divorce Amendment Act 


"of 1926 (Act XXV of 1926) was passed by the Indian Legisla- 


ture which now prohibits Indian Courts from passing or con- 
firming a decree for dissolution of marriage where the parties 
are not domiciled in India. The English Parliament however 
proceeded on different lines and passed in December, 1926, the 
Indian and Colonial Divorce Jurisdiction Act permitting 
High Courts in India, in certain defmed cases, to pass 
a decree for ‘dissolution of marriage even where the 
parties are domiciled in England and Scotland provided they 
are resident in India. There is also a validating section (S. 3 
of the Statute) which validates all decrees for dissolution of 
marriage passed by the Indian Courts provided the proceedings 
were commenced before the passing of this statute. It was held 
in the decision under notice that the clear intention of the Parlia- 
ment to validate all such decrees passed before the 15th December, 
1926, has been ndlilifed as regards decrees not passed before 


I L.R. (1921) P. 204. l 2. (1895) A.C. 517. 
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25th March, 1926, the date of passing of the Indian Act (XXV of 
1926) as the English Act apparently proceeded in ignorance of 
the existence of the Indian Act. It is curious that the attention 
of the authorities in England was not drawn to the existence of 
the Indian Act, by the Government of India or the India Office 





KAMAKHYA NARAYAN SINGH v. Ram RAKSHA SINGH, 
L.R. 55 LA. 212: LL.R. 7 Pat. 649: 55 M.L.J. 882 (P.C.). 

It i$ important to note that the point of distinction between 
this decision and the set of decisions like Maharaja of Jeypore v. 
Rukmini Pattamahdevi* and Naina Pulai Marakayar v. Rama- 
nathan Chettiar’ ‘lies in the fact that in the latter class of cases 
the parties admit the continuing relationship of landlord and 
tenant throughout the material periods but only differ as regards 
the nature and incidentse of the tenancy, its extent, duration, 
rights, etc. In the present case, their Lordships find as a fact on 
the entire evidence that there was no express or implied agree- 
ment between the parties after the determination of tHe original 
grant that a tenancy should continue from year to year. Their 
Lordships hold that no reliance could be placed on the terms of 
section 116 of the Transfer of Property Act either, for apart 
from the inapplicability of the sections 116 and 117 to the tenure 
in question, the evidence warranted an inference of an implied 
agreement to the contrary. The plaintiff never claimed or ad- 
mitted the relationship of landlord and this fact differentiates 
the present case from the other decisions. The mere payment 
of rent for some time by the defendants was in the circumstances 
held to be not conclusive against them so as to make them tenants 
from year to year. It followed that the defence of adverse 
possession under Art. 144 of the Indian Limitation Act was 
open to them and the plaintiff's suit in ejectment consequently 
failed. 





RAGHUBARDAYAL v. RaMDULARE, I.L.R. 6 Rang. 367. 


This was a reference to a third Judge (Das, J.) ona differ- 
ence between Carr and Pratt, JJ. All the Judges being agreed 
that, as held in Nana Tawker v. Ramachandra Tawker,* an 
undivided son excludes a divided son from inheriting to his 
father’s self-acquisitions, the only question was if the plaintiff 
was divided from his father. To prove this is reliance was placed 
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on (i) The long separation between the father and the son, 
the son living in India and the father in a distant country Burma, 
(ii) The nonmmaintenance of filial relationship between them, 
and (iii) The failure of the son to join his father after his 
attaining majority. The majority hold that these circumstances 
will not suffice to deprive the plaintiff who was living away from 
his father of his share in the estate That a heavy onus is thrown 
on the person pleading separation to prove it and that separate 
residence, separate acquisitions of property and cesser of tommen- 
sality are all merely circumstances raising a presumption of sepa- 
ration cannot be denied. Ganesh Dutt Thakoor v. Jewach Tha- 
kooratn and Dhoorjett Subbayya v. DhoorjetisV enkayya.? But 
reading Mussumat Anundee Koonwur v. Khedoo Lal it looks 
as though the Judicial Committee might have accepted the cir- 
cumstances in the case under review ag sufficient to prove parti- 
tion, if any foundation was laid to prove animus on the part of 
the father to be divided from the son. In Kunwar Bahadur v. 
Madho Prasad‘ it has beeneheld that the fact that some of the 
sons lived away from the father while others lived with him 
would not deprive the sons who lived away from him of their 
share in his estate. 


Though several cases have assumed the rule of preference of 
undivided to divided sons, it has been questioned by a Full 
Bench of the Madras High Court in Vatravan Chettiar v. 
Srintvasachariar® and may require reconsideration. The 
basis of the judgment in Nata Tawker v. Ramachandra 
d awker® is that the dictum of the Mitakshara contained in Ch. I, 
S. 1, clause 27 and S. 5, clause 10 that the son has a right by 
birth in the property of the father whether ancestral or self- 
acquired has not been dissented from in Balwant Singh v. Ram 
Kishor# and that therefore succession to self-acquired property 
was by survivorship rather than by inheritance and he who took 
it by survivorship would exclude the divitled sons. That basis 
is now held to be erroneous by the Full Bench in Vatraven 
Chettiar v. Srintvasachariar’ and in the words of Sastriar, J., 
if will now be doubtful if “the imperfect right of the son in 
his father’s self-acquisitions may have sufhcient efficacy to en- 
title him to succeed to it to the exclusion of a divided son.” 
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Bama CHARAN Das v. GADADHAR Das, LLR: 56 Cal 21. 


The question whether an appellate court can interfere with 
an order of the lower court setting aside an award, dh an appeal 
against the decree of the lower court on the merits, is one 
which is settled in the affirmative by a long course of decisions 
since 1870 and the learned judges have in coming to this conclu- 
sion in the decision under notice rested themselves more on the 
rule of stare decisis than on a construction of the terms of sec- 
tion 105 .(1) of the Civil Procedure Code and the rulings con- 
struing the same. There has been a great deal of conflict in 
the decisions of the various High Courts regarding the effect 
of the sub-section. The tendency in recent years has been to 
construe the expression “affecting the decision of the case” as 
meaning affecting the decision of the case on the merits, thus 
reading words into the section which are not there. It is also 
significant to notice that the language of the corresponding 
section of the Code of 1859 was “affecting the merits of the 
case” from which the legislature has departed in the later 
Codes, apparently with a view to widen the scope of interfer- 
-ence of the appellate court with the decisions of the lower 
courts. Acting on the view that notwithstanding the change, 
the expression only means “affecting the merits of the case,” 
all the High Courts excepting the Madras High Court have 
held that an order setting aside an er parte decree cannot be 
questioned in an appeal against the decree on the merits; 
while the Madras High Court has recently drawn a ‘distinction 
between various classes of orders setting aside ex parte decrees 
themselves to the effect that while some classes of orders 
setting aside ex parte decrees can be questioned in appeals 
against decrees passed on the merits, they cannot be ques- 
tioned in other cases. See Athamsa Rowther v. Gattesan* and 
Venkatanarasu v. Kotayya.* It may well be doubted whether 
there is any warrant for this further distinction in the language 
of section 105 (1). If however a restricted meaning has to 
be given to the wording of section 105 (1) limiting it to cases 
where the decision of a case has been affected with reference 
to its merits, it is difficult to see how a distinction can be made 
between orders setting aside ex parte decrees, orders setting 
aside abaternent on the one hand and orders setting aside an 
award as in the present case and in Harbhajan v. Mewa 
ec 
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RAMESWAR KHERORIWALLA v. EMPEROR, I.L.R. 56 Cal 32. 

In this case an application under section 491 of the Crimi- 
nal Procedure Code was made to a Division Bench of the Cal- 
cutta High Court to release an accused who was charged only 
with bailable offences who had been enlarged on bail but was 
subsequently remanded by the order of a Judge presiding over 
the Criminal Sessions to custody for having tampered with the 
witnesses for the prosecution and the learned Judges without 
going into the legality of the remittal to custody rejected the 
application on the ground that his custody was ordered by a 
Judge and could not be gone into again by another bench of the 
same Court. Apparently the learned Judges were not clear 
about the correctness of the order of the Judge remitting the 
accused into custody in the face of the provisions of section 
496 of the Code; otherwise, it is difficult to see why the appli- 
cation should not have been dispose of on the merits. It is 
also open to question whether the provision in section 561-A. 
of the Code saving the inherent powers of the High Court can 
be invoked as against the specific provision in section 496. 
Coming to the ground of decision itself, that the question had 
been dealt with by one Judge of the High Court and that 
another bench should not entertain a similar application, one 
may venture to doubt whether, if instead of being an application 
under section 491 of the Criminal Procedure Code, it had been 
one for a writ of kabeas corpus to the High Court under its 
Common Law powers, it would have been an answer to say that 
the matter of detention was considered legal by another Judge 
of the same Court. Reference may be made in this connection 
to the recent decision of the Privy Council in Eshugbhayt 
Eleko v. Government of Nigeria (Officer Admintstaring)* 
where the Lord Chancellor reviewed the nature of the writ 
of habeas corpus from the earliest times and laid down that 
notwithstanding its refusal by one of the Judges after going 
through the merits fully, the party has the right to go before 
every other Judge of the same Court and the latter is bound 
to go into the legality of the detention notwithstanding the 
previous order of the other Judge. It may be mentioned in 
this connection that the enactment of section 491 in the Cri- 
minal Procedure Code does not in any way affect the Common 
Law powers of the High Court in the matter of habeas corpus. 
Cf. Mahémedall; v. Ismatji Abdulali’ It may be a question 
whether the question must be answered differently if the appli- 
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cation is made under section 491 and not under the Common 
Law powers of the High Court. In any event it may be douht- 
ed whether even after this decision under notice, it may not 
be open to the party to bring up once more the legality of the 
detention for review before the High Court under its Common 
Law jurisdiction on a writ of abeas corpus relying on the ex- 
position of the law in Eshugbayt Eleko v. Government of 
Nigeria (Officer Administering)* notwithstanding the decision 
of Buckland, J., and of the Division Bench. 


Hart Mosan DALAL v. PARMESHWAR Sanu, I.L.R. 56 
Cal. 61. 

The questior» that came up for decision in this case was 
whether time for an application for restitution under section 
144 of the Code of Civil Procedure could be reckoned under 
Article 181 of the Limitation Act from the decree of the 
highest Court of appeal which affirmed the decree of the lower 
appellate Court which however reversed that of the first 
Court; and the majority of the Judges who took part in the 
decision held that as the applicant had the right to apply for 
restitution when the decree of the first Court was reversed by the 
lower appellate Court, time runs against him from the decision 
of the lower appellate Court under Art. 181 and that he cannot 
have three years under that article from the decree of the 
High Court affirming that of the lower appellate court. If the 
matter were to come up before the Madras or the Bombay 
High Courts the application would have been held to be in time 
under Article 182 (2) of the Limitation Act, as these Courts 
have held the view that an application for restitution under 
section 144 of the Civil Procedure Code is really of the nature 
of an execution application and as such is governed by Article 
181. Somasundaram v. Chokkalingam,’? Unntamalat Ammal v. 
Mathan’ Panchapakesa Aiyar v. Natesa Pathar, Kurgodigouda 
v. Ningangouda® and Hamidalli v. AAmedalli.* But the High 
Courts of Calcutta, Allahabad and Patna have held that an 
application for restitution is not in the nature of an application 
for execution and is therefore governed by Art. 181. See Bal 
nakund Marwari v. Basanta Kumari Dass," where all the cases 
are collected and reviewed. — 

Even in this view, it is by no means clear that it neces- 
sarily follows that Art. 181 must must be applied from the date of 
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the decree of the lower appellate Court and that there is no scope 
for the rule that when an appellate Court passes its decree, 
it supersedes that of the lower appellate Court even though it is 
one of affirmance and that as a consequence time under Art. 
181 might run from the decree of the final appellate Court. 
The learned Chief Justice would seem to think that this effect 
of the decision of the appellate Court is a metaphor and is apt 
to mislead one from strict legal notions. Reliance has also 
been placed by His Lordship on some of the observations of 
the Privy Council in Juscurn Botd v. Pirthichand Lal Chou- , 
dhury' regarding the legal effect of the appellate Court’s deci- 
sion when confirming that of the lower court. We would 
venture to point that this metaphor as to the supersession of 
the decision of the lower court by that of the appellate court 
has the sanction of the Privy Council in the recent decision in 
Jowad Hussain v. Gendan Singh? anti was given effect to with 
reference to Art. 181 of the Limitation Act itself. This deci- 
sion is further of importance as the observations in Jtscurn 
Boid v. Pirthtohand Lal Choudhury relied on by the learned 
Chief Justice were relied on by the appellant in that case but 
were not given effect to by their Lordships. In the case before 
their Lordships of the Privy Council, there was a preliminary 
decree in a mortgage suit which was affirmed on appeal and an 
application for fmal decree was made within three years of the 
decision of the appellate Court but more than three years from the 
date fixed by the first Court’s decree. Their Lordships held 
- that Art. 181 applied to the case and time ran from the deci- 
sion of the appellate Court which affirmed the preliminary 
decree of the first Court. This view was further affirmed by 
the Privy Council in Pttgholmes v. Bank of Upper India, Lid.’ 
The same view had been taken by the Madras High Court in 
Venkayya v. Sathiraju,* where the observations of the Privy 
Council in Juscurs Botd v. Pirthichand Lal Choudhury! were 
noticed by the tearned Judges. If this’ is the correct state- 
ment of the law, there can be no distinction in principle in the 
case of an application for restitution and we venture to submit 
fhat an application for restitution though governed by Art. 181 
might not be out of time if it were made within three years 
of the final appellate decree but more than three years after 
the decree of the lower court which it affirmed. 
E (19183 L.R. 46 I.A. 52: 1.L.R. 46 C 670: 36 M.L J 557 (PC) 
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PINDEE v. U Hra, ILL.R. 6 Rang. 315. 


From the report, it is dificult to gather the facts exactly 
but from the reference in the judgment to Moreshwar Bal- 
krishna v. Dati’ it would appear that an unregistered or oral 
sale followed by possession was set up by the alleged prior vendee 
to defeat the title of a subsequent registered purchaser. At 
the same time, a lease back to the vendor appears also to have 
been set up, the vendor continuing to be in possession under 
that lease on the date of the subsequent sale.. It must be pur- 
suing the theory of the validation of title by part-performance 
with a vengeance to hold that when possession continues with 
the owner—thouga as a lessee—the subsequent purchaser must 
be taken to know the character of the possession in which the 
vendor holds it. The cases have loosely stated that the position 
of such a purchaser is as though a document in accordance with 
law were executed and registered but it will be reading much more 
into those judgments than was intended. The contention that 
as soon as the vendor is put in possession under the agreement 
to resell, he acquires an equitable title to the property and no- 
thing that he might do afterwards could divest him of it,-twas 
recently negatived by a Bench of the Madras High Court in a 
considered judgment (see 55 M.L.J. (N.RC.) 45). 





Ma Mi v. Maune AUNG Dun, I.L.R. 6 Rang. 376. 


In order to raise a loan of Rs. 1,000 A purported to sell 
his lands to B by an ex face absolute conveyance and some 
time later when he needed more money, he got B to convey the 
lands to C with an oral agreement on the part of C that he 
should convey the lands back to A on certain terms. There 
was a similar agreement between A and B at the time of the 
purported sale by 4 to B. The learned Judges have held that 4 
is not an actual party.to the outright conveyance by B to C and 
as such can prove the oral agreement to resell the lands to him. 
The argument that in reality the parties to the conveyance are 
A and C and that B merely represented A in the transaction js 
noticed in the judgment, but says Justice Heald: ‘In a some- 
what similar case, namely the case of Maung Kyin v. Ma Shwe 
Læ their Lordships of the Privy Council have held that S. 92 
of the Evidence Act did not apply.” In narrating the facts of 
that case the Judge fails to note that there Myang (4) was not 
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a party to the later transaction between B and C, though the evi- 
dence showed that by that arrangement, A desired and obtained 
a reduction, in the rate of interest. In Talak Chand v. Atmaram 
where the part of 4 was to engross and attest the sale-deed, it 
was held that Maung Kyin’s case did not apply to the facts therein 
and that A was barred from proving the oral agreement. In 
the case under notice, 4 though not eo nomsne a party to the 
conveyance was the real party. The transaction originated 
from him and B’s part was no more than to execute the con- 
veyance benami for A. The effect of this view will be that 
the real party to the document can circumvent the provisions 
of 5. 92 by putting it benamé in another’s name. An excep- 
tion to S. 92 is made in S. 99 in favour of third persons (not 
parties to the instrument) in order that they might not be 
prejudiced by things recited in the document, contrary 
to the truth, through the ignorance,* carelessness or fraud of 
‘the parties, and that principle cannot operate in a case where 
the third party has been the principal figure in the transaction. 
(See 35 M.L.J. (N.LC.) 25 and 36 M.L.J. (N.I.C.) 11 for a 
criticism of Maung Kyin’s case and Gomu walad Ramji v. Bhan 
walad Bapuji.*) 


The learned Judges distinguish Maung Shwe Phoo v. 
Maung Tun Shiv’ on the ground that “in that case the parties 
to the conveyance and to the alleged oral agreement were the 
same.” A ostensibly sold certain properties to B with an agree- 
ment to resell and B in turn conveyed them to C by an outright 
conveyance. A brought the suit for a decree directing C to 
reconvey the property to him and made B also a party to that 
suit. The Judges held that the evidence adduced by 4 to show 
that the conveyance to B was only a conditional sale was ob- 
noxious to the provisions of S. 92 of the Evidence Act. If B 
were not a party to the suit, the case would have been ad idem 
with Maung Kyin’ s case, which does not appear to have beer 
cited before them. 


JAGDEO NARAIN SINGH v. RANI BHUBANESE WABI BEN 
I“L.R. 7 Pat. 708. 


In this case, the filing of a list of witnesses in attendance, 
by a decree-holder, in connection with a petition by a judgment- 
debtor under Order 21, Rule 90 to set aside a sale was held 
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by their Lordships to amount to “an application to the Court 
to take a step-in-aid of execution” within the meaning of 
Art. 182, clause (5) of the Indian Limitation Act. The con- 
tention that there should be a pending execution application in 
which only there could be an application to take a step-in-aid is 
rejected. This view, though it is supported by the decision in 
Kuppuswomt Chettiar v. Rajagopala Aiyar,’ has subsequently 
been dissented from even in Madras in later cases. See Krishna 
Pattar v. Seetharama Patter,’ Abdul Karim Sahib v. Lakshmana- 
swam? and Mathonkandi Kasihan v. Thayyil Pakkutti Avvulla 
Haji“ Still it may be a question whether the decision under 
notice has not gone to the extreme length inasmuch as there does 
not appear to have been an application that the Court should take 
some step-in-aid of execution. It would not be enough that a 
party takes some step towards execution. See Rangachariar v. 
Subramaniam Chetti," Ragfiunandhan Misser v. Kallydut Misser.’ 
The Madras High Court holds that an objection filed:by a 
judgment-creditor objecting to the recording of satisfaction at 
the instance of a judgment-debtor cahnot be regarded as a step- 
in-aid. The view adopted by the present judgment is that even 
a step taken by the decree-holder towards removing an obstacle 
in the way of further execution is a step-in-aid of execution. The 
Madras High Court is inclined to take a narrower view as it 
holds that an application to take a step-in-aid must be one which 
is by itself in furtherance of execution proceedings. In the pre- 
sent case the judgment-creditor must be taken to have made an 
oral application to the Court that the Court should take down 
the evidence of the witnesses mentioned in the list filed by him 
on the day of hearing. It is only in that view that the require- 
ments of Art. 185, cl. (5) can be deemed to be satisfied. 


HAZARIRAM v. KEDAR Nata MARWARI, IL.L.R. 7 Pat. 726. 


An attachment of a decree for money does not prohibit a 
transfer thereof but it does not follow therefrom, as the learned 
Judges assume, that the transferee decree-holder can apply for 
execution of the attached decree under O. 21, R. 16. O. 21, R. 53, 
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cl. (6) (ii) indicates that the attached decree can be executed 
only either by the holder of the decree in execution of which the 
attachment shas been effected or by his fudgment-debtor. The 
later term would ordinarily denote the decree-holder of the attach- 
ed decree and will not include the transferee decree-holders 
who are not the judgment-debtors of the attaching decree-holder. 
The right of the transferee decree-holder to execute the trans- 
ferred decree which ordinarily depends merely upon the general 
language of O. 21, R. 16 may well be taken to be not available in 
the case of a transferee of an attached decree for which a special 
provision is made in O. 21, R. 53 which should on general princi- 
ples prevail over the terms of O. 21, R. 16. Similarly also the 
provisions of S. 146 will not avail the transferee decree-holder. 
as O. 21, R. 53 must be taken to provide otherwise and S. 146 
is applicable only where the Code does not provide otherwise. 
In such cases the attachment must fitst be released before the 
transferee decree-holder can himself take proceedings to exe- 


cute the decree. i 


The further observation in the judgment under notice that 
in the case of attachments of decrees the general provisions 
of S. 64 of the Code do not apply as the effect of the attach- 
ment is specially dealt with by O. 21, R. 53, cl. (b) which to 
that extent will be exclusive, is supported by the decision of the 
Full Bench of the Madras High Court in Bhaviriseti Lakshmi- 
nNarasintham v. Vetcha Lakshminarasimham.* The reference 
to O. 21, R. 16 in the second para. of the headnote is however an 
obvious mistake for O. 21, R. 53, cl. (6), Civil Procedure Code. 
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AMMALU AMMA v. NARAYANAN Nam, I.L.R. 51 Mad. 
549. 


Somewhat analogous to the casé under review is Vellayappa 
Moothan v. Krishna Moothan' where it was held that mem- 
bers of ordinary Hindu family whether manager or otherwise 
cannot claim exemption from limitation on the ground that 
they have to sue themselves in part. The position of the karna- 
van is not that of trustee and even in the case of a trustee, it 
is doubtful if the correct view with respect to the Indian Limi- 
tation Act is not to hold that having regard to his position, a 
duty to account arises and in respect of which there is no 
limitation. Similarly in the case of executors. He has a duty 
to call in the assets and his failure to collect would give rise to 
a fresh cause of action. If he is the creditor he would be 
‘entitled to pay himself before the limitation period expires. One 
specific case that of admrhistration being granted to the debtor 
is provided for by S. 9 of the Limitation Act. Where no similar 
provision is made in the case of executors it seems to be unjustif- 
able to give similar relief in such a cdse. So also, in cases where 
specific starting points for limitation are prescribed it seems to be 
difficult when suing in those forms of action to plead any exemp- 
tion by reason of the right vesting in the person liable as trustee 
or executor or managing member. It is quite another question if 
the action is one for account which may arise on the termina- 
tion of the relationship or to which no limitation might be 
applicable. The case might be different also where adverse 
possession is to be made out under the Statute. It 
is difficult to conceive of adverse possession when the person 
who is to vindicate the right is the same person as the one that 
is liable. In such a case there is full scope for the application 
of the doctrine that there is no adverse possession when both 
the person in default and the person entitled are the same. These 
questions may arise under Arts. 144, 124 or possibly under 
Art. 120. In Palaniyandi Malavarayan v. Vadamalai Oodayan* 
Mr. Justice Sundara Aiyar had to do with a case like that. Itis 
a little more difficult question whether adverse possession whigh 
has once commenced will be terminated by such combination of 
capacities. There is no reason why it should not. It is not 
analogous to the case of a person who is in adverse possession 
becoming a co-owner in which case Velayudham v. in 
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held that his adverse possession ceased but the Privy Council 
held to the contrary, Varada Pillai v. Jeewarathnammal’ A 
co-owner’s case is not a case of a duty being owed. His is 
a case of presumption; his possession is presumed to be not 
adverse till the contrary is shown. In the case of persons in 
fiduciary position it is otherwise. Unless they are able to show 
that they set up adverse possession to the knowledge of the bene- 
ficiaries they cannot set up adverse: possession. In some cases 
such as that of trustee and executor, it may be that they cannot 
at all set up adverse possession when once they accept the trust 
without giving up possession. Cf. Srintvasa Moorthy v. Venkata 
Varada Aiyangar.* In these latter cases, the correct position is to 
hold that adverse possession that has commenced will cease on the 
party claiming adverse possession accepting the position of a 
trustee or executor. It is at his option to accept that position 
or not. If he does, he loses the benéht of the adverse posses- 
sion in his favour. 


LANKA SANYASI V. LANKA LAKSHMAN Naru, I.L.R. 5] 
Mad. 763: 55 M.L.J. 374. 

While agreeing with the view that a decree passed against a 
person sued as a minor after his coming of age without the fact 
of his majority being disclosed might not affect the decree, their 
Lordships hold at the same time that a compromise entered into 
by the guardian though with the sanction of the court will not bind 
the major defendant. The reason for the distinction is that 
though there is no duty cast upon the plaintiff to notify the fact 
of majority to the Court, that cannot prolong the authority of 
the guardian ad litem to bind the minor even after he has 
come of age. On a similar ground, their Lordships have held 
in Tanguturi Jaganadham v. Seshagiri Rao* and Krishtaswame 
Aiyatgar v. Soortkuiti Gatapaihi diya” that though failing 
to get a minor declared a major during execution is nothing more 
than an irregularity if, for instance, it becomes necessary to 
issue notice as for instance under Order 21, Rule 22 and 
ngtice is issued only to the guardian that is a very material 
irregularity and would afford ground for setting aside the sale 
if it takes place without notice to the minor who has attained 
majority. Of course, there may be other reasons for holding 
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the major bound by the conduct of his guardian which are in 
the nature of estoppel or acquiescence but apart from those cir- 
cumstances, the proceeding by the guardian would not bind him. 
One such instance would be whether the person that enters 
into the compromise is the elder brother or father and manager 
of the family. In that case the compromise might bind him 
apart from his consent. Again, he might be aware of the steps 
taken by the guardian and yet not object to it. From this it 
might be inferred that he was a consenting party. 

Another point that arose was whether if the compromise 
was bad against one of the defendants, it would be bad also 
against the other. Jamna Bai v. Vasanta Rao’ seems to be clear 
on the point and justifies the answer in the negative given by 
their Lordships. 


CHINNAPPA Reppy v? THomasu Reppy, I.L.R. 51 Mad. 
839. 

The subject of consideration in this case is that ill-considered 
section 43 of the Provincial Insolvency Act supposed to be draft- 
ed for the benefit of the creditors but capable of doing. the 
largest amount of mischief. The view taken in this case is that 
the section is mandatory and that the Court has no power to 
extend the time to apply for discharge by the insolvent. Their 
Lordships here make a distinction between the case of a debtor 
applying for discharge and a creditor or receiver so doing and 
are apparently prepared to concede a greater discretion in exten- 
sion of time when the application is made on behalf of creditors 
but in either case they think, the application shall be made be- 
fore the expiration of the period fixed for applying for discharge. 
Whether this view is sound or not, there is no doubt of the great 
hardship such a view might occasion to creditors. It would be 
possible to dishonest debtors by this means to effectively prevent 
applications under seetions 53 and 54. If the view taken in 
Jethaji Peraji Firm v. Krishnayya’ is correct, it may not 
prevent the consideration of applications already pending, but 
if no applications have been already made, the three months os 
two years’ period prescribed by the Act for impeaching the aliena- 
tion might have gone by and no application for the benefit of cre- 
ditors on a fresh application to declare him an insolvent might 
be available. So far as limitation is concerned section 78 of the 
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Act might save creditors who have already proved their debts 
but in the case of others who may not have proved in the false 
security of a pending insolvency they might altogether lose their 
remedy. Thus the section would seem to be in many cases a 
powerful ally of dishonest debtors than a beneficent provision for 
the creditors. Section 43 can be used by overworked Courts to 
get rid of a lot of pending work—at any rate the temptation to 
do so is great and section 37 though available if wisely used to 
relieve the situation to certain extent, is not as largely used as 
is to be desired. 


We agree with their Lordships Venkatasubba Rao and 
Reilly, JJ., who held in Jethaji Peraji Fir v. Krishnayya} 
that notwithstanding the use of the word “shall” in the 
section, the Court’s discretion to extend the time even after the 
expiry of the time prescribed is not taken away. Their Lord- 
ships rely for the purpose upon In rê Lord Thurlow, Ex parte 
O ffictal Recetver,* a case under the English Bankruptcy Act and 
Badri Narain v. Sheo Koer, a case under the Civil Procedure 
Code of 1882. In the latfer case, the Privy Council held, on a 
construction of S. 549, Civil Procedure Code, which provided 
that “if security was not furnished within such time as the Court 
orders, the Court shall reject the appeal’’ that the Court had a 
discretion to extend time even after the time fixed has expired. 
See also Rajab Ali v. Amir Hossein* to the same effect. In 
In re Lord Thurlow, Ex parte Oficial Receiver,’ notwithstand- 
ing a latet provision in the Bankruptcy Act that in certain cir- 
cumstances the Court shall adjudge the person an insolvent, 
the Court of Appeal held that the Bankruptcy Court had a 
discretion to extend time relying on an earlier section which 
gave it power to adjourn for good cause. 
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V.E.R.M. Firm v. MAUNG Po Kyong, 1.L.R. 6 Rang. 
408. ~ 


We are unable to agree with the reasoning orf which the 
learned Judge rests his conclusion that the party succeeding 
in a suit under Order 21, Rule 63 should by the decree there- 
in be awarded his costs in the claim proceedings as well. In 
Seshagiri Atyor v. Marakathammal Justice Shephard refused 
to allow execution to be taken out for costs of the claim court 
on the ground that the decree in the suit had declared that the 
claim order shall have no effect. The learned Judge distin- 
guishes In re Raghunath Das v. Badri Prasad”? where the success- 
ful claimant had*executed the order for costs and the Court 
later refused to order a refund of the same. In Annamalai 
Destkar v. Govinda Rao’ it has been held by Devadoss, J., that 
the court has no power to award costs of the claim proceed- 
ings as the decree in the suit does not in terms vacate the order 
on the claim petition. This particular way of putting the matter 
is perhaps too technical, for it cannot be gainsaid that in 
substance the effect of the decree is to supersede the order on 
the claim petition (see Ktssors Mohan Roy v. Harsukh Das) and 
it has been held in Subbarayadu v. Yerram Setti Seshasant® and 
Sttalakshms Ammal v. Kyishnaswamr that the words of 
section 144, Civil Procedure Code, are not confined to 
cases where restitution is claimed on the reversal of 
a decree in first or second appeal and if as the result in 
the ulterior proceeding it has been superseded, the money re- 
covered under it ought certainly to be refunded. The 
Calcutta High Court has held likewise on the ground that 
the suit is not in any sense an appeal against the order on the 
claim petition but only for a declaration of the plaintiffs right. 
The decision under review proceeds on three grounds: (i) that 
the claim suit is in lieu of an appeal, (ii) that the result 
of the suit when it Succeeds is to set aside*the order in the 
miscellaneous proceedings, and (iii) that the practice in Upper 
Burma ever since 1905 has been in favour of the award of 
these costs. The last ground may be salutory, but the othér 
two grounds call for some criticism. The learned Judge over- 
looks the obvious possibility that the decision in the claim suit is 


i. (1895) 5 M.L.J. 252. 2. (1883) I.L.R. § A. 21. 
3. (1923) 20 L.W. 557. , 
4. (1859) L.R. 17 I.A. 17: 1.L.R. 17 C 436 (P.C.). 
5. (1916) I.L.R. 40 M. 299: 30 M.L.J. 366. 
6. (1922) M.W.N. 186. 


NIC 


50 THE MADRAS LAW JOURNAL (N.LC.) [VoL 


often arrived at on different materials. from those placed before 
the court in the summary proceedings. It is not infrequently 
that the vary same Judge arrives at different conclusions. The 
appellate court has always refused the costs of the appeal, 
though not of the lower court as well, when the appeal is decided 
on (1) additional or new evidence, or (ii) on wholly different 
grounds. It may well be that the decision in the claim pro- 
ceeding is correct on the materials then before the court. It 
is one of the first and highest duties of all courts to take care 
that the act of the Court does no injury to any of the suitors; 
but when the statute limits the court’s enquiry and conse- 
quently an erroneous conclusion is arrived at by the court, it 
cannot by any means be called an injury arising from an act 
of the court. In the claim stage the enquiry is limited to deter- 
mining the question whether the objector has some interest in, 
or is possessed of, the property attached, while in the suit under 
Order 21, Rule 63 the enquiry gets extended to the determi- 
nation of the right which the objector claims to the property 
in dispute (see Ramaswami Chettiar v. Mallappa Reddtar,' 
Arunachalam Chetti v. Pertasami Servat). 


Notwithstanding the numerous decisions under the section, 
the exact nature of a suit under Order 21, Rule 63 can by no 
means be said to be clearly defned yet. The judgment of the 
Privy Council in Phul Kumari v. Ghanshyam Misra’ may be 
said to ba the pivot on which the later decisions have turned. 
Following the observations in that case a line of cases has held 
that the claim suit is a continuation of the claim proceedings 
and practically an appeal from the claim order (Krishnappa 
Chetti v. Abdul Khader Sahib, Rajamier v. Subramaniam 
Chettiar, Venugopal Mudali v. Venkatasubbiah Cheti ™ 
Khairulla v. Dhanrupmal, Pratap Chandra Gope v. Sarat 
Chandra Gangopadhyaya and Rajamter v. Subramania Chet- 
tar) while other decisions have held that PAwl Kumari 
v. Ghanshyam Misra? must be treated as an authority 
only for the actual decision in the case, namely, that 


‘fhe suit falls under sub-section (1) of Art. 17, Sch. II of 


— 





7. (1920) I.L.R. 43 M. 760: 39 M.L.J. 350 (F.B.). 
8. (1921) 1.L.R. 44 M. 902: 37 M.L.J. 546 
| (1907) L.R. 35 LA. 22: LL.R. 35 C. 202: A 618 (P.C). 
* 10. (1913) I.L.R. 38 M. 535: 26 M.L.J. 
11. A.ILR. 1928 M. 1201. 12, (1915) I.L.R. eT. 
13. (1924) 22 N.L.R. 67 14 (1920) 25 C.W.N. 544, 
15, (1928) M.W.N. 336, 
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the Court Fees Act (VII of 1870) as a suit “to alter or set 
aside a summary decision or order’ (Pethu Atyar v. Satkara- 
narayaliga Pillage’ and Subramaniam v. NarasimAam'!). There 
is also the argument that oftentimes the suit is tried by a 
tribunal inferior to the executing court which pronounced the 
order in the claim proceedings and it will be too much to say 
that the inferior court hears an appeal from the superior court. 
In Venugopal Madali v. Venkatasubbiah Chetti? the question 
arose as to the time from which limitation begins to run where 
a-claim allowed by the High Court on the original side is 
dismissed by a Bench on appeal under the Letters Patent and 
a suit is then filed within a year from the date of the order 
of the Division Bench, but more than a year from the original 
order. Their Lordships point out that the suit is not to. set 
aside the order passed on the claim petition by the single Judge, 
but it is to set aside the order of the Division Bench and hence 
limitation -begins to run from the later order. Can it be said 
that the Judge in the original side when hearing the suit js 
either reviewing the appellate order or hearing an appeal against 
it. ‘ 


It is observed in the case under notice that “any other 
view of the question would mean that there was no remedy 
for a wrongful order as to costs...... ” Such arguments have 
very often been summarily rejected. It is a well-recognised 
principle that no action will lie against a person for procuring an 
erroneous decision from a court of justice (Ram Mina 
Kumari Dabi v. Stureittdra Narain Chakraverty“ Mohi 
Mohan Misser v. Surendra Narayan Sigh and Bachoo v. 
Velji Bhimsey & Co.) and costs where adjudicable upon, are 
not an element in calculating damages (Chengalvaraya Mudah v. 
Thangatchi Ammal). In most of the cases referred to and 
followed in Kumarappa Cheits v. Nga Py? which has been the 
leading case in Rangoon on this question, tHe first court had 
no jurisdiction to adjudicate upon costs and hence the Civil 
Court finally trying the matter awarded costs of those proceed- 
ings as damages. But where as here, the court can adjudicate 
upon costs and does adjudicate upon it, it is very doubtful if 


12. (1915) I.L.R. 39 M 11% 
16 (1916) I.L.R. 40 M. 955: 32 M.L.J. 374, ° 
17. (1928) 56 M.L.J. 489. 18. (1909) 14 C.W.N. 96. 
19 (1914) I.L.R. 42 C 550 20 (1923) 25 Bom L.R. 595. 


21. (1871) 6 M. H.C.R. 192. 22. (1904-6) 2 U.B.R. (Civil) 18, 
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that can be set aside except on an appeal or revision against 
that order. 


Hem Ray v. KRISEHEN Lar, 1.L.R. 10 Lah. 106 (F.B.). 


There is now a sharp difference of view between the Bombay, 
Lahore and Rangoon High Courts on the one hand, and Madras, 
Calcutta and Allahabad High Courts on the other, on the point 
as to whether transfers which are within two years prior to 
presentation of a petition in insolvency but beyond two years 
from the date of the actual order of adjudication can be annulled 
under S. 53 of the Provincial Insolvency Act (V, of 1920). 
This Full Bench and the Bombay decision in Nggindas v. Gor- 
dhandas' adopt the literal construction of the language of S. 53 
and hold that such transfers cannot be annulled. Whereas 
the Madras and other Courts hold that S. 28, cL (7) must be 
read with S. 53 and so read, the dottrine of ‘relation back’ is 
applicable to make such transfers come within the scope of 
S. 53. The argument for the respective contentions are set forth 
fully in this judgment and the leading judgment for the other 
view, Sankaraterayana Atyar v. Alagiri Aiyar, which was 
under the old Act (II of 1907) where the language was the 
same, and Ratgtah v. Appajs Rao’ which is a decision 
under the new Act. There is no doubt that the view 
which is laid down by the Madras decisions carries out the 
policy of the Legislature better but it must be admitted that the 
language used by the legislature is very unhappy more so as 
there has been a change of language in the next-section. This 
is a matter for urgent legislative interference. 


Re ee ee ee ee E agaran aa 
t. (1925) I.L.R. 49 B. 730 (F-.B.). 


2. (1918) 35 M.L.J. 296, 
3. (1926) I.L.R. 50 M. 300: 51 M.L.J. 719. 
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SHIBBA Mat v. Rup Narain, I.L.R. 10 Lah. 132. 

An order granting a stay of further proceedings in a mort- 
gage suit, pending an appeal from the preliminary decree, has 
been held to be a judgment within the meaning of clause (10) 
of the Letters Patent of the Lahore High Court. An order 
of refusal to stay was also held by the Lahore Court to be a 
“judgment,” Firm Badri Das Janaki Das v. Mathanmal.t The 
Madras High Court has however in its most recent judgment 
in Nageswara Aiyar v. Ramanathan Chettiar? taken an opposite 
view. It holds that no appeal lies under clause (15) of its 
Letters Patent against an order granting stay of further pro- 
` ceedings on terms, in an appeal against the preliminary decree 
in a mortgageesuit. Although the judgment points out that 
the order sought to be appealed against was only a conditional 
order granting stay it would seem that the inclination of their 
Lordships is to hold that no appeal lies even if there were an 
absolute stay. The distinction suggested between orders refus- 
ing to stay execution and orders refusing to stay further pro- 
ceedings does not seem to be very convincing. The judgment 
under review notices the dictum of the Privy Council as to 
the meaning of the word “judgment” in the Letters Patent, in 
the decision in Sevak Jeranchod Bhogilal v. The Dakore Temple 
Committee’ and holds that this does not overrule the view 
taken by the High Courts in India as regards the meaning of 
the term in other clauses of the Letters Patent. The Privy 
‘Council dictum was fully considered by the earlier decision of 
the Madras High Court in Govindaramanuja Pedda‘Jeeyangarla- 
varu v. Krishnamacharlu,* which was a Letters Patent appeal 
against an order suspending an injunction decree of the Lower 
Court, pending an appeal therefrom and it was held that the 
dictum could not be taken to be a pronouncement impliedly over- 
ruling the long series of decisions of the various High Courts 
in the contrary sense. It may be pointed out in passing that 
the explanation of the difficulty felt by the learned Judges “as 
to why the Privy Council in that case, after holding that no 
appeal was competent not only heard it but accepted it” is to 
be found in the fact that the Privy Council merely hold that 
there is no right of appeal to His Majesty in Council on «the 
merits of the orders but an appeal will lie on the ground that 
there was no right of appeal to the Lower Appellate Court. 
This is what they mean when they say “There is no right of 
appeal except on the sole ground that the judgments and decrees 
‘were incompetent.” See National Telephone Co. v. Postmaster- 
General” 


1 AIR 192 Lah 185 2. (1928) 56 M.L.J. 197. 
3. (1925) 49 AL.L.J. 25 (P.C ). 4. (1926) 52 M.L.J. 161. 
a 5 (1913) A.C. 546 


NEC 
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MAHANTH MAHABIR Das v. Jamuna PRASAD SAHU, IL.L.R. 
8 Pat. 48. 

A sanction of the Court granted under S. 29 of the 
Guardian and Wards Act (VIII of 1890) to an alienation of 
the minor’s property by the guardian gives complete protec- 
tion to the alienee and it is not competent to the minor to 
re-open the question of the necessity for the alienation and to 
call on the alienee to justify the same. The sanction of the 
Court does not merely shift the onus of proof on to the minor 
as held by the Madras High Court in Nallakka Venkatasam v. 
Rajan Viranna,® but it has the efficacy of being a sufficient justi- 
fication of the alienation itself—see the later case of the Madras 
High Court in R. M. Raman Chettiar v. Tirughanasambandam 
Pillai." If the alienee is a party to any fraud on the Court in 
obtaining the sanction, then of course, a consent obtained under 
such circumstances can be ignored. In other cases, it is a suffi- 
cient protection to the alienee whether it is a case of sale or 
mortgage that a competent court has gone into the matter and 
decided that the alienation i» proper. The observations of the 
Privy Council in Genga Pershad Sahu v. Maharani Bibi? also 
support the same position. The decision under notice further 
holds that the failure to comply with the requirements of S. 31 
and to recite in the order itself the necessity and advantage 
to the minor’s estate which justtfies the sale is a mere irregular- 
ity, at any rate in cases where there is a substantial compliance 
as, for instance, where the necessity is set out in the affidavits 
and petition praying for the sanction of the Court under S. 29 
There seems, however, ito be no warrant for the view of the 
learned Judges that where there is proof of legal necessity for 
the major portion of the consideration for a mortgage "bond, 
the Court can presume legal necessity in respect of the small 
balance for which there is no actual proof. The judgment lays 
this down on the authority “of the latest decision of the Judicial 
Committee” but the exact reference is not given. If it is 
intended to refer to the decisions in Sri Krishn Das v. Nathu 
Kam” and Niamat Rai v. Din Dayal? it may be pointed out 
that those were cases of sales and not mortgages. In the case 
of “sales, the question is “whether the sale itself is justified by 
necessity.” So far as the mortgage is concerned, the neces- 
sity should be made out for the amount borrowed. 





° [END or VoL. LVL] 
Oe | 
6. (1922) LL.R 45 M. 429: 42 M.L.J. 333. 7. (1926) 51 ALL.J. 869 
8. (1884) L.R. 12 I.A. 47: I.L.R. 11 C. 379 (P.C.). 
9. (1926) L.R. MILA. 79:1. L,R. 49 A. 149: 52 M.L.J. 120 (P.C.). 
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NOTES OF RECENT CASES. 


Kumaraswamt Sasim, J. C.S. Nos. 387 and 388 of 1925. 
Sth December, 1928. à 
Part performance—Doctrme of—Absence of contract of sale— 
Applicabiity—Limitation Act, Art. 91—Stariiwng point of limitation. 
The doctrine of part performanee can only be applied to a 
case where there is a contract between the parties and Teas 
has been done except the execution of a conveyance. < 
~- The starting point of limitation for Art. 91 of the Limitation 
Act is the date when the undue influence ceased. 
S. Dyratswams Atyar and K. S. Rajagopala Atyangar for 
Plaintiff. 
T. R. Venkatrama Sastri, V. Radhakrishniahs, A. aaah 
Atyar and V. Thyakarajan for Defendants. 
N.S. 


Jackson and Reilly, JJ. S.A. No. 112 of 1926. 
lOth December, 1928. 

Coniract—Stranger—Righi ta sue on—Pe son m whose 
favour charge has been created. 

Though a stranger to a contract cannot sue on it, if a 

charge has been created in his favour, he can moore the charge 
by a suit. 

Where an award was made in terms of a eae aan by 
which a charge was created for a certain amount in favour of a 
person who was not a party to the suit in which the reference 
to arbitration was made, held, that he or his representatives could 
institute a suit to enforce the charge. 

6 A. 322 distinguished. 

32 A. 410, 33 M. 288 and 22 M.L.J. 159 iene to. 

B. Sarama Rao and S. Nataraja Nadar for Appellant. 

R. Kuppusami Atyar for Respondent. 

N. S. ——— 

NRC 
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Odgers and Venkatasubba Rao, JJ. S.A. No. 859 of 1925. 

10th December, 1928. 

Hindu Law—Joint family—Sole surviving coparcener—Gift 
by—Subsequent adoption by the widow of a previous coparcener— 
Adopted son if can question the gifi. 

Where, in a joint Hindu family consisting of a-father and son, 
‘the son died leaving behind him a widow, authorising her to adopr, 
and, before the adoption, the father who became the sole surviving 
coparcener gifted some of the joint family properties in favour of 
his daughters and, subsequently, the widow of the son adopted a boy 
in pursuance of her husband’s authority 

Held, ihat the rights of the adopted son did not relate back to 
the death of his adoptive father so as to invalidate the alienation of 
the sole surviving coparcener and that the alienation was binding 
on him. 

22 M.L.J. 85 followed. ° 

1 Mad. 64 (P.C.), 43 Bom. 178 and 41 Mad. 855 explained. 

S. Varadachartar and A. Satyanarayana for Appellants. 

A. Krishnaswami Aiyar and Ch. Raghava Rae for Respondents. 

N. 5. —— 

Philips and Odgers, JJ. C.M.P. No. 2776 of 1928. 
11th December, 1928. 

Cuil Procedure Code, S. 110—Valuaiton of appeal below 
Rs. 10,000 and memo of objecitons above Rs. 10 ,000-—Alp peal allow- 
cd but memo dismissed—Subjeci-matter same im both—Judgment 
af a reversing one. 

Where an appeal and a memo of objections were filed in the 
High Court against the decree of the Lower Couit and the valua- 
tion of the appeal was about Rs. 7,000, but ihat of the memo of 
objections was over Rs. 10,000, and the subjcct-inatter involved in 
both the appeals and the memo was the same, and the High Court, 
allowed the appeal and dismissed the memo of objections, 

Held, (on an application by the respondent in the appeal for 
leave to appeal to the Privy Council), that the judgment of the 
High Court was a reversing one and leave to appeal ought to be 
granted. 

N. S. Srinwasa Atyar for Petitioner. 
T. M. Krishnaswami Aiyar and M. S. Venkatarama Aiyar for 
Respondent. ; 

N. S. 
Ramesam and Venkatasubba Rao, JJ. C.R.P. No. 1644 of 27, etc. 

llth” December, 1928. 

Court Fees Act, S's. 17 (1) and 17-A—Order of Hindu 
Religious Endowment Board—Apphcation to set aside—Court-fez 
payah 
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The proper Court-fee payable on an application to set aside an 
order of the Hindu Religious Endowment Board under S. 84 (2) of 
the Religious Endowment Act is Rs. 15 under Article 17 (1) of 
the Court Fees Act and not Rs. 100 under Art. 17-A. 

P. G. Krishna Atyar and others for Petitioners. 

P. Venkatramana Rao for Respondents. 

N. S. 


Ramesam ond Venkatasubba Rao, JJ. A.S. No. 354 of 1924 

lith December, 1928. 

Civi Procedure Code, Order Il, Rule 2—Instalmenit mortgage 
bond—Prowsion for calling entire amount on default of one in- 
stalmenit—Addsiianal provision for enhanced rate of interest—Suit 
for recovery of amount of an instalment—Reservation of right to 
sue for subsequent instalments—Stubsequent suit for later instal- 
ments—If barred. 

A mortgage for Rs. 5,000 provided for the re-payment of the 
amount by four yearly instalments with interest at 8 per cent. per 
annum. It contained a further clause to the effect that, if default 
was made in payment of any instalment of principal or interest due 
thereon, the provision as to payment by instalmept should hgve no 
effect and the mortgagor should be liable to pay the entire. amount 
due under the mortgage irrespective of the instalment dates, and 
that interest on the overdue instalment should be payable at 10 per 
cent. Default was made in the payment of first instalment and 
fhereupon the mortgagee instituted a suit to recover the first instal- 
ment of Rs, 1,250 and the interest Rs. 400, together with interest ac 
10 per cent. on the aggregate amount from the date when the 
instalment became due and obtained a mortgage decree. In the plaint 
in this suit, the mortgagee stated that he waived the right to call the 
cntire amount and reserved his right to sue for subsequent instal- 
ments as and when they should become due. Subsequently the 
mortgagee filed the present suit to recover the amount due after the 
expiry of the periods prescfibed for the subsequent instalments. 

Held, that the suit was not barred by Order II, Rule 2 of the 
Civil Procedure Code. 

A. I. R. 1928 Mad. 705 distinguished. 

B. Sitarama Rao for Appellant. 

K. Bhashyam Atyangar for K. P. Sarvothama Rao for Resp. 


N. S. 
The Chief Justice and Jackson, J. O. S. A. No. 28 of 1927. 

1lih December, 1928. 

Contract Aci, S. 91—Scope of—Contracteto the contrary—If 
can prevail—Course of dealings between the parties. 

Section 91 of the Contract Act must be read subject to a con- 
tract, express or implied, to the contrary. 
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Where the course of dealings between the parties showed that, 
whenever an order was received to send silver, it was always sent 
uninsured at owner's risk by railway, and the consignor sued the 
consignee for the price of silver sent uninsured by railway and it 
was proved that he had delivered silver to the railway, 


Held, that the consignee was liable.for the price though he did 
not receive silver, an iron parcel having been substituted for the 
silver parcel subsequent to the receipt of the silver parcel by the 
‘railway. ‘~ 

V. V. Srinivasa Atyangar, K. V. Krishnaswoms Atyar and 
N. Swaminathan for Appellant. 


Vere Mockett and G. Rajagopalan instaucted by N. T. 
Shamanna for Respondent. 


N. S. s —— 


PlAllips and Thiruvenkata- ” A.S, No. 337 of 19%. 
chariar, JJ. 
14th December, 1928. 


Hindu Law—Joint family—Family business—Sutt for parh- 
tion bya member—Right to a share of profils subsequent to suit- - 
Future profits—Deducton for labour dnd skili of other pariners— 
Election—W hen binding. 


- In the case of a trade carried on by a joint family as a family 
business, a member of the family is entitled at his option either to 
claim his share in the partnership assets as on the date of his suit 
for partition together with interest thereon or to claim his share in 
the future profits of the business subsequently carried on by the 
defendants. 

4 L.W. 521 not approved. ~a 

23 Bom. 544 (P.C.) and 42 C. 914 (P.C.) referred to 


: Aa election by a person, in order to be binding on him, should 
be made;at the time when he had full and complete knowledge 
of the two alternatives between which he was electing. 

In ascertainin’ the future profits to which a retiring partner 
would be entitled,. some allowance should be made for the labour 
and skill of the other partners utilised in the business, 

* T. M. Krishnaswami Aiyar and S. Axnantarama Aiyar for 
Appellant. 

S. Varadachariar, K. R, Rangaswami Aiyangar and N. Siva- 

ramakrishna Atyar for Respondents. 


N. S.° 
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_ Jackson and Reilly, JJ. S. A. Nos. 1434 to 1438 of 1925. 
12th December, 1928. 


Inain—Pre-setilement inam—Original grent by predecessor of 
Zemindar—Possession of inamdar till enfranchisement by 
Government—Vakhdtty of enfranchisement by Governmeni—Right 
of Zemindar—Madras Act II of 1894, Section 17. 

Village service inams granted prior to the permanent settle- 
ment were in the nature of lakhiraj grants and were not taken 
into account in fixing the peishcush. 

11 I.W. 186 followed. 

Where, in the case of a pre-settlement inam originally grant- 
ed by a predecessor of the Zemindar, the inamdar was not dis- 
turbed until the aifranchisement of the inam by the Government, 
the inam must be deemed to have been continued within the mean- 
ing of Section 17 of Act II of 1894 and the enfranchisement by the 
Government will be valid. 

Section 17, proviso 2°applies only to cases of registered pro- 
prietors and not to cases of pre-settlement inams. 

G. Lakshmanna, P. V enkatramano Rao and Y. Govuindarajulu 
for Appellant. 

The Advocate-General for Respondent. 

N. S. 


The Chief Justice and Jackson, J. O.S.A. No. 13 of 1928. 
13th December, 1928. 


Civil Procedure Code, Order 21, Rides 16 and 53—Assignment 
of decree—Subsequent attachment of ihe decree—If confers any 
rights. 

An attachment of a decree after it has been assigned by the 
decree-holder does not give any rights to the attaching decree-holder 
in the decree attached. Order 21, Rule 53 of the Civil Procedure 
Code is not self-contained and exhaustive and the omission to men- 
tion the assignee decree-holder in that Rule does not take away 
his rights under Order 21, Rule 16. 

V. V. Srinwasa Atyangar, A. V. Seshayya and A. P. Sundara- 
chariar for Appellant. 

Vere Mockett, K.S. Krishnaswami Aiyangar, G. Rajagopalan 
and P. Thiruvengadaswami Mudalsar for- Respondent. 





N. S. — d 
The Chief Justice, E 
Madhavan Nair and Appeal Nos. 155 and 208 of 1923. 

Jackson, JJ. 
13th December, 1928. e 


_ Hindu Law—Adoplion—Death of consenting sapinda—Adop- 
tion if invalidated, 


NRC 
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An adoption made by a mother after the death of the 
son who gave her consent to adopt is not invalid on the ground that 
it was made after the death of the consenting sapinda. Test to be 
applied in sûch cases pointed out. 


A. Krishnaswami Aiyar, B. Satyanarayana and Y. Surya- 
narayana for Appellant in Appeal No. 155 and 2nd respondent in 
Appeal No. 208 of 1923. 


T. M. Krishnaswami Atyar and A. Venkatachalam for ist 
Respondent in Appeal No. 155 and Appellant in Appeal No. 208 
of 1923. 

P. Somasundaran for 2nd Respondent in Appeal No. 155 
and 2nd respondent in Appeal No. 208 of 1923. 


P.R N. j 
Philhps and Odgers, JJ. C.M.P. Nos. 2847 to 2853 of 1928. 
l4th December, 1928. è 


Civil Procedure Code, S. 109—Final order—Order of remand. 


Where a scheme suit under section 92 ot the Civil Procedure 
Code was dismissed by the trial court on the preliminary ground that 
ihe temple was a private temple but, on appeal, this decision was 
reversed and the suit was remanded to the trial court for decision 
on the other issues, 

Held, that this order of remand was not a final order within 
the meaning of section 109 of the Civil Procedure Code. 

13 Mad. 349 followed. 

43 M.L.J. 758 not approved, 

T. M. Krishnaswams Avyar for K. P. Al. Mcnon and K. P. 
Krishna Menon for Petitioner. 


The Advocate-General and C. S. Swamrmathan for Respondent. 


N. S. EE 
Ramesan, Jackson and Reilly, JJ. S. A. No. 923 of 1925 
20th December, 1928. and C. R. P. No. 991 of 1925. 


Hindu Lew—Jomt fami y—Partition suit by son against father 
—Marriage expenses of plaintiff's sisters—Liabihty of plamnff’s 
share to be charged for—Onigin of the rele. 

e Held, (Jackson, J., dissenting), that under the Hindu Law a 
son claiming partition from his father is liable to pay out of his 
share to be allotted on partition for the marriage expenses of his 
sisters who are unmarried at the time. Such liability is not cast 
solely on the father; where the father incurs expenses in respect 
of the marriage of a daughter pending the partition suit, such ex- 
penses also ought to be provided for in the decree to be passed in 
the suit. Distinction between the case of a daughter and a son’s 
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daughter pointed out. Origin of the Hindu Law rule providing for 
the marriage expenses of daughters traced. 

P. Satyanarayana for Appellant in S.A. No. 923 and CARP. 
No. 991 of 1925. f 

Ch. Raghava Rao for Respondent in S.A. No. 923 and Peti- 
tioner in C. R. P. No. 991 of 1925. 

P-R N: 


The Chief Justice, 
Odgers and Beasley, JJ. O.P. No. 202 of 1928. 
Zlst December, 1928. 

Income-tax Act (1922), Ss. 8, 10 and 60—Government securi- 
tes—Interest om tnvesiments in—Liabilty to income-tax. 

Where a Bank claimed exemption from income-tax in respect 
of interest on investments in Government securities by reason of 
the notification under S. 60 of the Income-tax Act exempting the 
profits of Co-operative Societies from such investments: 

Held, that such investments did not form part of the business 
of the, Bank, and that the interest or income from such investments 
_ was liable to income-tax as income from securities under S. B of 
the Income-tax Act. 

M. Subbaroya Atyor for Assessee. 


M. Patanjali Sastri for Commissioner of Income-tax. 
P. R. N. 


Tiruvenkatachariar, J. C.R.P. No. 1679 of 1927. 
2lst December, 1928. 


Indian Limitation Act, Ss. 20 and 21—Promissory note—Part 
payment by one of the co-heirs of the maker—Saving of limitation 
for suit on the note against all the co-dsetrs. 

Part payment of the principal or of interest as such under 
a promissory note by any one of the co-heirs of the maker of 
the note will have limitation against all the heirs of the maker 
and not only against the person who makes the payment. 

37 Cal. 461, 1927 All. 209 and 24 M.L.J. 66 followed. 

14 1.C. 128 dissented from. ii 


Case-law reviewed. 
C. A. Seshagiri Sastri for Petitioner. 
K. S. Desikan for Respondents. è 
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Phillips and Tiruvenkatachan, JJ. C.M.A. No. 78 of 1926. 

2lst December, 1928. 

Procedure—Appeal to High Court—Bench of two Judges— 
Difference in opinion—Result—Cwil Procedure Code, S. %—Letters 
Patent, clause 36. 

The following question was referred to a Full Bench:— 

“Where, in an appeal heard by a Bench of two Judges of the 
High Court, the Judges differ in opinion, whether the procedure 
applicable will be that provided by section 98 of the Civil Procedure 
Code or clause 36 of the Letters Patent.” 

T. M. Krishnaswam: Atyar and P. Somasundaram for 
Appellant. 

K. S. Krishnaswami Aiyangar and Cs Rama Rao for 
Respondents. 

N.S. 


Waller and Jackson, JJ. 
10th January, 1929. S. A. No. 1448 of 1925. 

Limitation Act, Art. 134—Essentiais for apphcabsutty. 

For the purpose of the applicability of Art. 134 of the Limita- 
tion*Act it is sufficient that the transferee purchased under the 
belief that the full proprietory rights were transferred to him. 

T. L. Venketrama Atyar for Appellant. 

T. R. Ramachandra Aiyar and M. Balasubramania Mudaliar 


for Respondent. 
NS: t 


Venkatasubba Rao and Retlly, JJ. C.R.P. No. 698 of 1927. 
llth January, 1929, 


Negotiable Instruments Aci, Ss. 29 and 120—Promissory note 
by minor—V alidity. 

Section 120 of the Negotiable Instruments Act must be read 
subject to section 29 and consequently a minor executant of a pro- 
missory note is not barred from raising the plea of minority in a 
suit upon the note. 4 
e M. N. Duraiswami Atyangar for Petitioner. 

L. S. Veeraraghava Aiyar for Respondent. 


N.S. 


Wallace and 
Madhavan Nair, JJ. C. M. A. No. 347 of 1928. 


16th January, 1929. , 

Cwil Procedure Code, Order 21, Rule 66—Order by the Execut- 
ing Court fixing a certain market value and upset price—lf 
appealable. 

An order by the Executing Court fixing the market value and 
upset price of the property to be sold and fixing the sale by lots 
under Order 21, Rule 66 of the Civil Procedure Code is not 


appealable. 
27 Mad. 259 (F.B.) followed. 
Cases reviewede 
K. S. Jayarama Avyar for Appellant. 
K. Bhashyam.Atyangar and -T. S. Subramania Aiyar for 
Respondent. : 
N.S. 
Madhavan Nair and 
Jackson, JJ. C. ML. P. No. 5352 of 1928. 
16th January, 1929, 
Civ.l Procedure Code, Sections 109 (c) and 110—Suit ae 
creed us regards some stems and dismussed as to the rest—Appea! 


by defendant—Memo, of objections by plointiff—AUowing of ap- . 


peal and dismissal of memo. of objecttons—Application for leave 
to appeal by plainnff—Decree of High Court whether one of 
variance or confirmancc—Valuation of subject-matter of smi— 
Value given in the plaini—lf and when can be re-opened—tinterest 
accrued due subsequent to date of suit—If can be inckuded—Con- 
struction of Will—lf and when a substantial question e law— Spe- 
ctal leave to appeal. 


Where a suit to recover various items of properties was 
decreed in respect of some of the items and dismissed as regards 
the rest, and the defendant preferred an appeal to the High Court 
as regards the items decreed and the plaintiff filed a memorandum 
of objections as regards the items disallowed to him, and the High 
Court allowed the appeal and dismissed the memo. of objections, 


Held (on an application by the plaintiff for leave to appeal to 
the Privy Council), that the judgment of the High Court was a 
reversing judgment as the decree of the Lower Court was reversed 
as rejrards a number of items and the question involved in the 
appeal and the memo. of objections was a common question. 


Held also that, in calculating the valuation of the S8ubjest- 
matter of the suit, the valuation given in the plaint by the appli- 
cant should be taken as final and the applicant cannot be allowed 
to re-open the same unless a bona fide mistake is established. 


NRC 
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Held further that interest which has accrued subsequent to 
the date of the suit on the outstandings sought to be recovered 
in the plaint cannot be taken into account for the purpose -of cal- 
culating. the valuation of the subject-matter of the suit. 

Where the construction relating to a Will is clear and the law 
relating thereto is well settled, the question as to the construction - 
of the Will cannot be said to be a substantial question of law as 
to entitle a person to get special leave to appeal under Section 


, 109 (c) of the Civil Procedure Code. 


T. V. Venkatrama Atyar, T. V. Ramanatha Atyar and Pass 
Srinivasa Aiyangar for Petitioner. 

L. A. Govindaraghava Atyar and L. S, Veeraraghava Aiyar 
for Respondent. 

N.S. —— 

The Chief Justice and O. S. A. No. 109 of 1928. 
Ananthakrishina Atyar, J. . 
18th January, 1929. 

Cun Procedure Code, Order 21, Rule 89—Aniount to be 
paid to set aside sale—Eshanced rate of intercst subsequent te 
sale proclamation agreed upon by the judginent-debtor—lf should 
be pad. 

Under Order 21, Rule 89 of the C. P. Code, the only amount 
that should be paid to set aside the sale is the amount mentioned 
in the sale proclamation and the 5 per cent. ; any increased rate 
of interest subsequent to the sale proclamation agreed to be paid 
by the judgment-debtor need not be paid in order to entitle him 
to have the sale set aside. 


K. S. Krishnaswamt Aiyangar and T. Krishnaswami Atyangar 
for Appellant. 


A. Suryanarayaniah, V. C. Gopalratnam and Mahomed 
Ibralum Sahib for Respondent. 


N.S. 


41 


Wallace and Madhavan Nær, JJ. C.M.A. No, 37 of 1928. 
15ih January, 1929. 


Civi Pro. Code, Ss. 2 (2), 11 and 47—Mortgage decree—Exe- 
cution—Apphcation by purchaser of equity of redemption to be made 
a pariy—Twune for filing counter by mortgagor refused—Ap plica- 
on ordered—Subsequent petiton by mortgagor that purchase 
benams for decree-holder—Dismissal of petition—Subsequent peti- 
ition by mortgagor for non-recognition of the other person as pur- 
chaser—Amendment of prayer into a different one—Preliminary 
objection by decree-holder—oOrder overruling preliminary objector 
and deciding to hear the merits—If amounts to a decree—Appeal— 
Reviston—Prior order—Finality and effect of—Constructwe res 
judicata—J/nterference m revision—Breach of processual law. 

In the course of the exeoution of a mortgage decree an appli- 
cation was put in by a person alleging himself to be the purchaser 
of the equity of redempjion to be made a party. The mortgagor 
who wanted to put in an objection requested for time to file a 
counter but it was refused and the application was ordered. Sub- 
sequently the mortgagor put in angther application alleging that 
the purchase was really benami for the decree-holder but this also 
was dismissed. The mortgagor then put in another application 
for nou-recognition of the other person as purchaser on the very 
same grounds as before and the prayer was subsequently amended 
to one for a declaration that as the purchase had been satisfied no 
execution should issue. A preliminary objection was raised that the 
mortgagor had no locus stands to put in this application and that the - 
prior orders operated as res judicata. The Court overruled the pre- 
liminary objections and decided to dispose of the application on 
the merits. Against this order an appeal and a revision petition 
were preferred to the High Court by the decree-holder. R 

Heid (1) that the appeal was not maintainable, as the order 
did not amount to a decree, being only an interlocutory order not 
disposing of the petition, 

(2) that the prior orders passed on the mortgagor’s petition 
for want of evidence were judicial orders aad final, though the 
principle of constructive res judtcata would not apply as the pre- 
sent prayer was different from the prayer in the previous petitions, 


(3) that the High Court could interfere in revision as there 
had been a breach of the processual law. 


T. Rangacheriar and B. C. S eshachala Atyar for appellant. 


L. A. Govindaraghava Ayer and A. Nami nanGNG Aiyar for 
respondent. 


N.S. 


NRC 
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Venkatasubba Rao and Reilly, JJ. C.M.A. Nos. 6 of 1925 and 


17th January, 1929. l 310 to 312, 313 of 1925, 
Š C.R.P. Nos. 173 and 174 
of 1925 and 628 and 627 

of 1924. 


Provincial Insolvency Act, Ss. 27 (2), 37 and 43—Scope of— 
Time fixed for discharge—Apphcation to set aside alienation as 
fraudulent preference—Expiry of time fixed for discharge—Absence 
of application for extenston of time—Order of annulment by Court 
—Power of Official Receiver to prosecute the peinton for setting 
aside the alienation. 

Section 43 does not operate so as to annul the adjudication 
automatically anless an order under the section 13 passed. 

51 C, 337 referred to. 

The Insolvency Court has loar ag g entertain an applica- 
tion for extension of time under section (2) of the Act where 

* the time originally fixed for discharge has expired. 

17 C. 502 (P.C.) referred to. 

Where no application for extension of time for discharge is 
put in dither by the debtor or the creditor, the Court is not obliged 
to annul the adjudication unconditionally and when the Court annuls 
if, it sHould have regard to section 37; if an application to have 
an alienation set aside as a fraudulent preference is pending, the 
Court should not pass an unconditional order of annulment but 
must pass an order vesting the property in the Official Receiver 
under section 37. 

Per Venkatasubba Rao, J—Where a petition to have an aliena- 
tion by an insolvent set aside as a fraudulent preference is pending 
and the Court passes an order of annulment, the Official Receiver 
in whom the property would be vested in section 37 can continue 
the prosecution of the petition. 


Section 43 of the Act is controlled by the provisions of sec- 
hon 27 (2). 
Per Reilly, J—The word “shall” in section 43 of the Act is not 
equivalent to “may.” 
ed. Krishnaswami Atyar and V. Govindarajachari for appellant. 
S. Srinwasa Atyangar, B. Somayya, Kasturi Seshagiri Rao, M. 
Rangenatha Sastri, Court guardian and V. Suryanarayana for 
e respondents. Í 
N.S. 4 
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Ramesam and Jackson, JJ. l A.S. Nos. 340 of 1924 and 
21st January, 1929. 204 of 1925. 


Contract Act, S. 263—Assignment by one of the partners of 
his share—Notice of assignment by the assignee to the partners— 
Subsequent setilement of accounts by the partners behind the back 
of the assignee—If binding on Nie assignee—Rate of conversion of 
dollars into rupees. 


After the assignee from one of the partners of his share in the 
partnership business has given notice of the assignment to the 
partners, if the partners enter into a settlement of accounts be- 
hind the back of the assignee, it is not binding on the assignee, 
especially, if the valuation given to the inams in the settlement 
have not been arrived at by means of sale by public auction but 
the inams have been taken over by one of the partners. 


The proper rate of conversion of dollars into rupées in the 
case of a claim by a partner°or his assignee for his share in the 
partnership business carried on in the Federated: Malay States is 
that prevailing on the date when the amount due to the plaintif 
was ascertained and made known to hint ` 

T. M. Krishnaswams Atyar and M. Subbaroya Atyor for 
appellant. i 
S. Varadachariar and K. S. Venkataraman for respondent. 


N.S. 


Venkatasubba Rao and Reilly, JJ. L.P.A. No. 12 of 1925. 
21st January, 1929. 


Morigage—Usufructuary mortgage—Provision for payment of 
a certam amount to the mortgagor and the appropriation of the rest 
towards the mortgage—Purchase of the equity of redemption by 
another before the expiry of the pertod when mortgage would be 
discharged by the appropriation—Duty of mortgagee to appropriate 
the whole of the usufruct towards the morigage—W ords—Cowle— 
Meaning of. 5 

An usufructuary mortgage was executed in 1865 under which 
the mortgagee was to pay, out of the yearly income of Rs. 240, 
Rs, 100 for Kattubadi, etc., appropriate Rs. 80 towards the loan and 
pay the balance of Rs. 60 to the mortgagor for his maintenance, In 
this way the entire mortgage would be wiped off in 55 years. In 
1882 the equity of redemption was purchased by a third person in 
execution of a money decree against the mortgagor and he brought 
a suit for possession of the properties against the mortgagee in 1913 
before the expiry of the 55 years. The defendant *pleaded that the 
transaction evidenced by the document was a lease and not a mort- 
gage as the word “Cowle” was used and that in any event the plain- 
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tiff was not entitled to ask the defendant to appropriate the sum 
of Rs. 60 payable to the mortgagor also towards the mortgage. 


Held (1) that the word “Cowle” generally meant an agreement 
or a contract and was not restricted to denoting a lease only and 
that the transaction was a usufructuary mortgage and not a lease. 


(2) that the term in the document providing for the payment 
of Rs. 60 to the mortgagor was not an independent covenant en- 
forceable otherwise than as a term in the mortgage and cannot be 
treated as a personal allowance in favour of the mortgagor and 
therefore the plaintiff was entitled to call upon the defendant to 
appropriate this sum of Rs. 60 in redemption of the mortgage debt 
after the date of his purchase. 


G. Lakshmanna and M. Appalacharya for appellants. 
S. Varadachartar, P. Somasundaram and N. Rama Rao for 
respondent. : 
N.S. 


Odgers and Wallace, JJ. S.A. No. 257 of 1925. 
. 2th January, 1929. | 

Limitation Act, Art. 47—Possession proceedings between 
manager of a jomt family and another—Order thereon—If binds 
the other members of the family. 

Where a Hindu father acted as manager of a joint Hindu 
family in proceedings under section 145 of the Criminal Procedure 
Code, and the other members of the family, though they were not 
parties to those proceedings, were aware of the proceedings. 

Held, that the order in those proceedings would be binding not 
only on the father but also on the other members of the family 
and therefore a suit by any member of the family to recover pos- 
session of the properties would be governed by Art. 47 of the 
‘Limitation Act. 

The Advocate-General and V. Gouindarajachanar for arala 
= S. Varadachariar, A. Satyanarayana, P. Somasundaram, 5. 
Narayana Atyangar and B. V. Ramanerasu for respondent. 


N.S. 
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‘Phillips and Madhavan Nar, JJ. A.S. No. 211 of 1925. 

25th January, 1929, 

Hindu Law—J oint family—Par tition suit by ‘father along with 
his amor son against ms own father and step-brother—Death of 
grandfather subsequent to suii—Right of minor sons to plead that 
the partition as regards h's share should not be ordered. 

A suit for partition was filed by a person along with his minor 
sous against his father and step-brother. The grandfather died 
cibsequent to the suit and the minor son contended that he would 
be entitled to a larger share due to the death of the grandfather 
and therefore ıt was not to his interest that he should be treated 
as having become divided in status from the date of the institution 
of the suits. ° 

Held, that a person can withdraw the declaration of his 
intentive made in the plaint and in the case of a minor, if the 
Court found that it was dgtrimental to the interests of the minor 
for the partition suit to be proceeded with, the Court is entitled to 
disregard the plaint for partition filed on his behalf, and that as 
the declaration of his intention to be divided was not carried into 
effect by the passing of a decree there was nothing to prevent the 
minor from withdrawing his plaint for partition and the Court 
would give effect to it, if it was of opinion that it would be pre- 
judicial to the interests of the minor by continuing the suits. 

T. M. Krishnasamy Aiyar for appellant. 


T. R. Ramachandra Atyar, B. Sitarama Row, S. R. Muthusami 
Aiyar, R. Kesava Rao and V. Ramasami Aiyar for respondent. 


N 


Ramesam and Jackson, JJ. A.S. No. 33 to 36 of 1926. 
29th January, 1929. 


Limitation Act, Art. 134—Valuable consideration—Mere 
reservation of rent—Transfer of Property Act, S. 51—Applica- 
bility to permanent leases. 


A mere reservation of rent in a permanent” lease deed is not 
a valuable consideration within the meaning of Art. 134 of the 
Limitation Act. 

44 Mad. 831 referred to. Z 


Section 51 of the Transfer of Property is applicable in the 
case of permanent lease. 


P. R. Ganapathi Aiyar and A. Venkatachellam for appellant. 
G. Lakshmanna and B. T. M. Raghavachgri for respondent. 
N.S. 
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Ramesam and Jackson, JJ. AS. Nos. 186 of 1923 and 76, 
31st January, 1929. 77 and 106 of 1926, 
Mahontedan Law—Religious Endowment—Durga—aA p point- 

ment of Mutowall—Intentions of founder—Meaning of -words 

“batuam bad batuam” and “naslam bad naslam”—Descendants- of 

daugliters whether members of the Aas a of women tu 

succeed, 

es On a den 6 of appointment to the mutawalli office in a 

Mahomedan durga the intentions of the founder may be consider- 

ed by the Court, but subject to this there is no absolute right to 

the office in any particular member of the family. 
34 Cal. 118 (P.C.), 43 Cal. 467 and 38 Mag. 491 relied on. | 


The words “batuam bad batam” and “naslam bad paslam” 
mean generation aiter generation. Those words may exclude 
cognates in the case of private grants but the same consequence 
does not follow where they occur iñ documents dealing with 
managership of wakfs.. There the words should be taken literally 
so as to inckide daughter’s sons. The descendants of females are - 
also members of the family*®and heirs under the Mahomedan Law 
and may consequently be appointed to the office of mutawalli. 

10 Bom. H. C. R. 7; 16 W. R. 193 not*followed. 


In the case of succession tó the Mutawalli office womén are 
not necessarily excluded but they will- not generally be appointed 
where a competent male member of the family is available. 


T. R., Venkatarama Sastri and B. V. Viswanatha Aiyar for 
appellant in A.S. No. 186 of 1923. 


A. Viswanatha Aiyar and A. Ramaswami Atyar for appellant 
in A.S. No. 76 of 1926. l 


L. A. Govindaraghava Aiyar for appellant in A.S. No. 77 of 
1926. Sn 
_ 7. Rangachariar and K. S. Sankara Aiyar for appellant in 
A.S. No. 106 of 1926. : 

B. Sitarama Rao and N. Swaminatha pr for 2nd aponda 

S. Varadachariar, K. Narasimha Atyangar and Mahomed Kabir 
Khan for 10th respondent. 

B. Pocker for 8th and 9th respondents. 


N-S. 
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Philips and Wallace, JI. C. M. A. No. 241 of 1927. 
lst February, 1929. 


Civil Procedure Code, Order 13, Rule 4—“‘Admitted in evi- 
dence”—Meaning of—Mere afxiure of initials of judicial officer 
with a facsimile of rubber stamp—lIf amounts to admission of the 
document, 


Where, in a suit on a hundi, the hundi was marked as an 
exhibit with the usual endorsement “admitted in evidence”, and 
the facsimile initials of the District Munsif was also affixed on the 
document, but the document was subsequently rejected for non- 
cancellation of the stamp, 


Held, (1) that such rejection was legal, as the words “admit- 
ted in evidence” in Order 13, Rule 4 of the Civil Procedure Code 
meant “letting the document in” as a result of the judicial deter- 
mination of the question and not a mere mechanical admission; 
and (2) that affixture af the facsimile rubber stamp initials of the 
District Munsif was not a proper compliance with the provisions. 
of Order 13, Rule 4, Civil Procedure Code. 


Case-law discussed. ° 

12 Bom. L. R. 466 : 6 I. C. 903 followed. 
12 M. L. J. 351 distinguished. 

Ch. Raghawa Rao for Appellant. 

P. Somaswndaram for respondent. 
N.S. 


Ramesam and Jackson, JJ. A. S. Nos. 244 and 245 of 1922. 
Ist February, 1929. 


Inam—Pre-settlement tnam—Karnam’s service tinams—Public 
or prwate service inam—Presumplion—Power of Government to 
abolish the service and resume the wam-—Madras Permanent 
Settlement Regulation—Iinstrument of Instructions prepared be- 
fore the Regulatton—Admissibility. 


A karnam’s office is a public office and karnam service inams 
are public service inams and not private service inams. 


In the case of pre-settlement inams, no inference can be drawn 
in favour of the inclusion of public service inams in the assets of 
the zemindari. In the case of such inams, the Government has 
power to continue or abolish at their pleasure any of the village 
public offices. 


Instrument of Instructions prepared before the Madras Per- 
manent Settlement Regulation was passed are not admissible in 
evidence in construing the Regulation. 
NRC 
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The Government Pleader for Appellant. _ 3 - 


The Advocate-General, 4 Venkatachalam and P. Satyanara- 
yana Rao for Respondent. 
N.S. 


The Chief Justice and Jackson, J. O. S. A. No. 30 of 1928. 
7th February, 1929. 

Indian Companies Act—Fund wicorporated under the Act— 
Share fixed at Rs. 100 payable at one rupee per month for 7 years 
—Proviston for sharcholder ceasing to be such after 7 years—Ilj 
ultra vires. 

Where the Articles of Association of a Fund incorporated 
under the Indian Companies Act provided that its share capital 
fixed at Rs. 100 per share was payable in monthby instalment of 
Re. 1 for seven years and that thereafter his name would be taken 
from the registry of shares and he would cease to be a shareholder, 

Held, that such a provision was wira vires of the Memoran- 
dum of Association and the principles embodied in the Indian Com- 
panies Act and would amount to a reduction of the capital which 
would not be legal without the order of Court. 

O. T. G. Nambiar instructed by Messrs. King & Partridge 
for Liquidator. 

S, Duraiswami Atyar, T. K. Rangaswami Aiyar, K. B. Renga- 


natha Aiyar, T. P. Kalyanaraman, A V. Seshayya, S. Rangachan 


and K. Kuppuswams for Contributories. 
N.S. 


The Chief Justice and O. S. A. No. 35 of 1927. 
Ananthakrishna <Atyor, J. 
12th February, 1929. 

Madras District Muntctpalifies Act (V of 1920), Section 81— 
Railway Company—Liability lo property tar—Notifeation by 
Government of India specifying categories of taxes but not the 
rates—lf ultra vires. 

The Madras and Southern Mahratta Railway Company is not 
liable to property tax under the Madras District kah ease Act 
of 1920. . 

The notification issued by the Government of India in 1911 
specifying the various categories of taxes to be levied by the Muni- 
cigal Council against Railway Companies is «tra vires of the 
powers of the Government of India, as it did not make any reference 
to the sections of the Municipalities Actin which rates of tax were 
mentioned. 

C. Sambastva Rao for T. R. Arunachalam for Appellant. 

R. N. “Aingar instructed by Messrs. King & Partridge for 
Respondent. 

N.S. See 





19 


Ramesam and Jackson, JJ. A. S. No. 218 of 1927. 
12m February, 1929. 


Pleader and client—Gift by client to pleader—When walid. 

A gift by a client to his pleader, while such relationship sub- 
gists, is invalid unless the pleader is in a position to show beyond 
all possible doubt that the client had independent advice and was 
not influenced in the slightest degree by the relationship. 

The Advocate-General and V. Govrndarajachars for Appellant. 

S. Varadachariar for S. V. Venugopalachariar for Respondent. 

N.S. 


The Chief Justice, Odgers _ OO. P. No. 152 of 1928. 
and Beasley JJ. 


15th February, 1929. 


Income-tax Act (1922), Sections 2 (4) and 4 (2)—“Business’”’ 
—-Growing, cultivating and manufacturmg tea outside British 
India, 1f—Income from such operations, if assessable to income- 
iay. 


Pu 


Where the assessee who owned & tea estate outside British 
India was carrying on the occupation of growing and cultivating 
tea on land and converting the green leaves into tea, and thé in- 
come derived from such occupation was assessed to income-tax 
under Section 4 (2) of the Income-tax Act and the assessee con- 
tended that the income from the operations of growing and culti- 
vating tea was agricultural income and as such exempt from in- 
come-tax, 

Heid, that the growing, cultivating and manufacturing tea 
constituted business under Section 2 (4) of the Income-tax Act, 
and that the income from such operations was taxable ander Sec- 
tion 4 (2) of the Act. 

A, Krishmaswami Atyar, M. Subbaroya Atyar and V. S. Ven- 
katarama Avyar for Assessee. 


M. Patanjali Sastri for Commissioner of Income-tax. 
N.S. 


The Chief Justice, 
Odgers and Beasley, JJ. O.P. No. 134 of 1928 
18th February, 1929, . 
Income-tax Act, Ss. 10 and 6€0—Mutual Benefit Soctety—M ean- 
ing of-—Co-operative Society purchasing and distributing produce to 
Shareholders and paying devidend to members—lIf one carrying on 

business—Assessabtlity to income-tax. ° 
Where a Co-operative Society which was irfcorporated in Eng- 
land under the English Industrial and Provident Societies Act of 
1893, but not registered as a Co-operative Society in India under 

NRC 
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section 60 of the Income-tax Act, the object of the Company being 
to distribute tea and other articles to the shareholders at a cheap 
price, and the Company grew and purchased produce and distn- 
buted them to its shareholders only, 

Held, that the Company was a mutual benefit society and 
that the income derived by the Company was not assessable to 
income-tax. 

M. Patanjali Sastri for Commissioner of Income-tax. 

Nugent Grant instructed by Messrs. King & Partridge for 
Assessees. 

P.R.N. 


Kumaraswami Sasiri, ` C.M.A. Nos. 155 and 403 of 1926. 
Ramesam and Reilly, JJ. 


19th February, 1929, 


Civi Procedure Code, S. 98 and Letters Patent (Madras), cl. 36 
—Applicability and scope—High Colirt Appeals—Difference of 
opimon among Judges—Procedure. 

Held, the procedure to be applicd in the case of an equal division 
of opinion among Judges in” all classes of appeals in the High Court 
is that laid down in clause 36 of the Letters Patent; and cl. 36 
apphes whether or not the appeal is from the Onginal Side of the 
High Court. 

T. M. Krishnaswamit Asyar and P. Somasundaram for 
Appellant. 

K. S. Krishnaswams Atyangar and C. Rama Reo for Res- 
pondent. | 

PRN: 


Kumaraswami Sastri and C.M.P. No. 3509 of 1928. 
Ramesam, JJ. 
19th February, 1929. 
Civil Procedure Code, S. 110—Swbsiantial question of law— 
Question of res judicata, 
Where two Courts have held that a suit is not barred by res 
judicata, it does mot amount to a substantial question of law a 
the meaning of S. 110 of the Civil Procedure Code. 
B. Somayya for Petitioner. 
+ Ch. Raghava Roo, E. Krishnamurthi, A. Sundaram Aiyar and 
V. K. Ramachandra Atyar for Respondents. 
N.S. 


Phillips gnd Reilly, JI. — O.S.A. No. 71 of 1928. 
21st February, 1929. 


Madras City Municipal Act— License Fee m respect of storage 
of foreign liquor—tIncrease by 800 per cent.—Legahty. 


~ 
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Where the Corporation of Madras increased the license fee 
payable by Messrs. Spencer & Co. in respect of storage of foreign 
liquor from Rs. 25 to Rs. 200, 

Held, that the power to collect the license fee, was not the 
power of taxation under the Municipal Act as defined in Part III, 
Chapter V and that the sudden increase of the license fee by 800 
per cent. should not be said to be a reasonable one and, therefore, 
was «ira vires of the powers of the Corporation. 

S. Rangasami Atyangar for Appellant. 

Vere Mocketi instructed by Messrs. Short Bewes & Co. for 
Respondent. 

N.S. 


Odgers, J. Cr.M.P. No. 791 of 1928. 
22nd February, 1929. 

Abkan Act—Complaret by a private tndividual—If entertam- 
able. 

Under the Abkari Act only a Collector or a Commissioner or a 
person authorised by the Local Government can proceed against 
persons who are alleged to have committed offences under the Act. 
No private person can file a complaint. : 

K. S. Jayarama Atyar for Accused. 

K. Venkataraghavachars for The Public Prosecutor. 

N.S. 


Waller and Krishna Pandalay, JJ. Cr.R.C. No. H4 of 1928. 
25th February, 1929. 


Madras Local Boards Act, Ss. 184 and 221—Power of Union 
Board to provide for motor stand and levy a fee therefor—Power 
of Magistrate to decide about the legality of the fee. 

A Magistrate has got power to decide whether the levy of a 
fee by a Union Board for motor stand is sitra wres or not. 

A Union Board as such has no power to levy a fee for a 
motor bus stand as distinguished from an ogdinary stand for 
country carts. The bus stand cannot come under the term “public 
halting place” mentioned in S. 184 of the Local Boards Act. 

S. Panchapakesa Sastri for Petitioner. 

The Public Prosecutor for the Crown. 





N.S. 
The Chief Justice, Wallace and L.P.A. No. 312 of 1927. 
Anantiakrishna Atyar, JJ. . i 
25th February, 1929. 


Cail Procedure Code, S. 73 and O. 21, R. 11—Construchion— 
Rateable distribution—Conditions for granting of —E-xecution appli- 
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cation. not in strict conformance with O. 21, R. 11—If disenttles 
applicant from sharing t the asseis. 


Wherein execution of a decree the appellant applied for attach- 
ment of a fund in Court standing to the credit of the respondent who 
had also filed a suit against the same judgment-debtor, and the 
Court ordered the attachment though the application was not in 
conformity with O. 21, R. 11, Civil Procedure Code, and the Court 
holding that there was no valid execution application, did not 
allow rateable distribution to the appellant under S. 73, Civil Pro- 
cedure Code 


Held, that the appellant having applied for execution of his 
decree before the receipt of assets as laid down in S. 73, Civil 
Procedure Code, it should not be said that ther® was no execution 
application, it having been acted upon by the Court though cer- 
tam informal particulars were not complied with, and that the 
appellant was entitled to share rateably in the fund attached. 

T. Krishnaswami Atyangar for Appellant. 


PRN. 


Philhps and Reilly, JJ. A.S. No. 269 of 1926 
26th February, 1929. 


Hindu Law—Widow—Alienation—Consent of reverstoner— 
Three ‘reverstoners—Consent of one—Effect. 


The consent of even one of several reversioners to an alienation 
by a Hindu widow can raise the presumption of necessity for the 
alienation. 

P. Venkataramana Rao for Appellant. 

S. Varadachariar, V. Govindarajachan, M. Appalachan and 
J. Lakshmayya for Respondents. 


N.S. 


Venkatasubba Rao, J. S.A. No. 1506 of 1928. 
26th February, 1929. 


Madras Local Boards Act—Election for membership of Taluk 
Board—Nomination of more than one candidate by ome person— 
Nominaiton of the same candidate by the same person twice— 
Legaltty—Rejectton of nomination paper ‘by; Chairman—Suit for 
declaration that nomination paper valid and for mjunction—Moain- 
tainabiity. 

The spirit underlying the election rules framed under the 
Madras Local Boards Act is that one voter should not nominate 
more candidates than there are vacancies and not that he should 
not subscribe to several nomination papers of the same candidate. 

A suit for a declaration that a nomination paper is valid and 
was wrongly rejected by the Chairman and for an injunction res- 
training the Chairman from holding an election without the plain- 
tiff as a candidate is maintginable. 

P. Venkataramana Rao and A. Lakshmayya for Appellant. 

Ch. Raghava Rao and D. Krishnaswams for Ist and 2nd 


Respondents. . ° 
N.S. 
Kumaraswanu Sasiri, L.P.A. No. 202 of 1925. 


Ramesam ond Reilly, JJ. 
26th February, 1929. 


Letters Patent (Madras), Amended cl. 36—If retrospeciwe. 


Held, by the Full Bench, that the amended clause 36 of the 
Letters Patent (Madras) was retrospective in operation and applied 
to all appeals pending in the High Court at the time when the amend- 
ed clause came into force. 

The Advocate-General and K. Balasubramania Atyar for 
Appellant. 

K. V. Krishnaswam Aiyar, T. S. Ramaswami Atyer and 
V. Sundaram Atyar for Respondent. 

PRN; nae : 


The Chief Justice and L.P.A. No. 229 of 1925. 
Ananthakrishna Atyar, J. 
27th February, 1929. ° 


Madras Civil Courts Act, S. 11—Power of District Judge to 
allocate work to Additional Courts—Notification that Additional 
Court kas no power to execute decree—Effect. 


Where an Additional Munsif Court was coystituted By a noti- 
fication of a High Court and was given jurisdiction to dispose of 
such suits and applications as were transferred to it by order of 
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the District Judge, and a suit was decreed by the Additional Court 
but the decree-holder applied for execution to the Principal Court 
relying on a notification of the District Judge, 

Held, that the District Judge was empowered to issue such a 
notification by virtue of the notification of the High Court and 
S. 11 of the Civil Courts Act and therefore the execution applica- 
tion: made to. the Principal Court was one made to a proper 
Court and would save litigation. 

C. S. Venkatachartar and H. Suryanarayana for Appellant. 


K. Bkashyom Aiyangar and B. Jaganmadha Doss for Res- 
pondents, 


NS. 

The Chief Justice and L.P.A. No. 275 of 1925. 
Ananthakrishna Aiyar, J. 

28th February, 1929, e ‘ 


Practice—Second A ppeal—interference in with finding of fact 
—Justifiabiity. 

Where, in a suit for damages for wrongful dismissal from 
service, the District Judge on appeal held that the plaintiff had 
been wrongfully dismissed, and in Second Appeal to the High 
Ccurt, the learned’ Judge sitting in Second Appeal reversed that 
finding on the-ground that there was not sufficient evidence to sup- 
port the finding: 

~ Held, on Letters Patent Appeal, that the finding of the District 
Judge about the wrongful dismissal of the plaintiff, being a question 
of fact, the High Court was not justified in Second Appeal in going 
into the evidence to see if the finding was correct or not, however 
unsatisfactory the finding might be, and that the order reversing the 

District, Judge’s decision ought to be set aside. 
T. R. Ramachandra Aiyar and N. A. Krishna Aiyar for 


Appellant. _ 


K. Bhashyam <Atyangar and T. S. Srimvasa. Atyar for Res- 
pondent. 


P.R.N, 
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Kumaraswami Sastri, J. Application No. 296 of 1929. 
4th March, 1929. 
Cwil Procedure Code, O. 33, R. 1—Swit in forma pauperis by 
the Official Assignee—Maintaimabutty. . 


The Official Assignee can institute a suit in forma pauperis; the 
fact that he has property in one capacity does not preclude him 
from instituting the suit in another capacity. 

V. Varadaraja Mudalier for Official Assignee. 

N.S, 


Phillips and Reilly, JJ. A.S. No. 428 of 1922. 
4th March, 1929, 

Jurisdiction-—British: Indian Court—Suit for declaration that 
adoption of French subject by another French subject ts not valid 
—Certain properties of the adopted son situated in British India 

—Maintainability of swit. 
< Where a suit was brought in a British Indian Court for a 
declaration that an adoption of a French subject by another French 
subject is invalid and it appeared that certain of the properties to 
which the alleged adopted son could lay claim were situated within 
British India, p 

Held, that the suit was not maintainable and should be dismiss- 
ed, as the determination of the question relating to adoption stood 
on the same footing as that of a person’s legitimacy and was a 
question of status. j 

The Advocate-General, B. Satyanarayana and C. Rama Rao 
for Appellant. 

L. A. Govindaraghava Atyar and A. Ronaikanita Avyar for 
Respondents. 

N.S. 


Phillips and Krishna Pandalay, JJ. C.M.A. No. 418 of 1927. 
6th March, 1929. | 

Mortgage—Construction— ‘A yavesw’—-Meaning of. 

Where a mortgage deed provided for discharge of the mort- 
gage debt by sale of the mortgage lands and from the Avavecn, 
and, the sale of the mortgage properties being insufficient to dis- 
charge the mortgage amount in full, the decree-holder applied for 
attachments of certain rent decrees obtained by the purchaser of 
the mortgaged lands against the tenants in possession, 

- Held, that the mortgage deed having created a charge over the 
future produce as well, the charge fastened itself on the qubstituted 
security, namely, the rent decrees and therefere the attachment 
was proper and valid. 
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T. M. Krishnaswami Aiyar for The Advocate-General and 
V. Pattabhivama Sastri for Appellant. 
B. Satyanarayana for Respondents. 
N.S. 


é 


Odgers, J. E Cr.M.P. No. 129 of 1929. 
7th March, 1929. 


Contempt proceedings—Jurisdiction of High Court io award 
costs, - 
The High Court has inherent jurisdiction to award costs in 
contempt proceedings. 
T. R. Ramachandra Aiyar for C. Narasinthachari for Petitioner. 
Nugent Grant for J. A. Pinto for Respondent. 
N.S. 


Waller and Anantakrishna Atyar, JJ. ° Cr.A. No. 707 of 1928 
llth March, 1929, 
Penal Code, S. 149-—O ffence—If includes an offence under the 
Ratlways Act. 
‘The term “offence” m S. 149, Indian Penal Code, does not com- 
prise an offence under the Railways Act. 
20 L.W. 914 referred to. 
V. L. Ethwaj and D. Ramaswami Aiyangar for Accused. 
K. N. Ganapathi for The Public Prosecutor. 
N.S. £ 
Waller and Anantakrishna Atyar, JJ. Cr.R.C. No. 34 of 192%, 
12th March, 1929. 
Criminal Procedure Code, S. 195— Public servant charged with 
offence—Sanchon to prosecute—-Jf necessary. f 
A public servant charged with an offence committed while 
purporting to act in the discharge of his official duty cannot be 
prosecuted withoyt sanction to prosecute. 
52 M.L.J. 647 and 56 M.L.J. 293 not followed. 
9 M. 437 followed. s 
e B.T. M. Raghavachars for Accused. 
The Public Prosecutor for the Crown. 
Ch, Raghawa Rao for Complainant. 
N.S. ' 


The Chief Justice, O.S.A. No, 26 of 1928 
Odgers and Beasley, JJ. 
12th March, 1929. 


Presidency Touns Insolvency Act, Ss. 7 and 36 (Amended)— 
Insolvency Court—Jurisdiciton to decide lability of garmshee— 
Discretion. 

Where the Otficial Assignee applied to the Court for the issue 
of a summons to a garnishee of the insolvent, and the garnishee. 
appeared and admitted a portion of the sum claimed, but denied 
his liability with regard to the rest, and the Court ordered the 
garnishee to pay the admitted sum into Court, leaving the Official 
Assignee to institute a separate suit in respect of the portion of the 
debt denied by the garnishee, 

Held, that it was in the discretion of the Insolvency Court to 
decide or not the liability of the garnishee, that no hard and fast 
rule can be laid down and that cach case must be considered with 
respect to the circumstances arising in it. 

Held, further, that it not having been shown that the discre- 
tion was not properly exercised, the decigion should not be interfered 
with in appeal. 

Nugent Grant instructed by F. Varadaraja Mudaltar for Appel- 
Jant. 

R. N. Amgar for Respondent. 


P.RN. 


The Chief Justice, Wallace _ O.S.A. No. 92 of 1927. 
and Anantakrishna Atyar, JJ. 
12th March, 1929. 


Civil Procedure Code, O. 21, R. 50 and O. 30, Rr. 3 and 4— 
Partnership— Susi and decree against firm in the name of the frm— 
Partner dying prior to sutt—Separate estate.of—Liabiity to be pro- 
ceeded against tm execution. 


A decree against a firm in the name of the firm as such cannot 
be executed against the separate property of a partner who was deal 
at the time of the institution of the suit in which such decree was, 


passed. 
P. Viswanatha Atyar for Appellant. 
G. Krishnaswamt Atyar and T. R. Sreenivas Aiyar for Res- 
pondent. l : 
P.R.N. 


— 


The Chief Justice, Wallace C.R.P. No. 633 of 1928 
and Anantakrishna Atyar, JJ. 
15th March, 1929. 
Distriet Municipalities Act, S. 51—Appltcathiy—Election of 
person disqualified under S. 49 (2)—Remedy of aggrieved person. 
S. 51 of the District Municipalities Act only applies to cases 
where the election has become complete and a voter is not prevented 
from questioning or objecting to the election of a person disqualified 
under S. 49 (2) at the time of the nomination on the ground that he’ 
was so disqualified. < 


T. M. Krishnaswami Aiyar and T. E. Ramabadhrachariar for 
Petitioner. : 


K. Bhashyam Atyangar and V. C. Vceraraghavan for Respond- 
ent. 


PRN, 


= ee — æ. 


The Chief Justice and O.S.A. No. 24 of 1928. 
Anantakrishna Atyaor, J. 
15th March, 1929. 

Contract Act, S. 23—Agreement io pay money in return for 
offering puja to God for success in the su:l—If opposed to public 
policy. 

An agreement executed by a person promising to pay a 
certain amount in consideration of the other person offering puja 
to God and praying for the success of the executant in a suit 
filed by him is not illegal or opposed to public policy. 

49 All. 705 distinguished. 

R. Swaminatha Atyar for Appellant. 

= Narasimha e4tyar for Respondent. 

N:S: 


The Chief Justice and, O.S.A. No. 82 of 1927. 


Anantakrishna Aryar, J. 
15th March, 1929. 


Trust-—Trustee utilising trust moneys in his own private busi- 
ness—Right of beneficiary to claim a charge in respect of ase 
MONEYS. 

Where one of several trustees utilised the money belonging to 
the trust in his own business and was subsequently adjudicated an 
insolvent, 

Held, that the other trustees were entitled to priority over 
other creditors of the insolvent in respect of the trust anjount and 
would be entitled to a charge over the assets of the insolvent. 

Principles of following the trust property discussed. 

S. Duraswami Atyar instructed by V. Varadaraja Mudaliar 
for Appellant. 

Satagopa Mudaliar for Respondent. 


V. V. Srmivasa Atyangar, N. Rajagopala Atyangar and S. G. 
N.S. 


POR aa ND 


Phillips and Reilly, JJ. A.S. No. 148 of 1926. 
18th March, 1929. 
Religious Endowment—Temple—Land taken by the trustee on 


permanent cowle—Altenation—Absence of necessity—Vakdity of” 
the alienation, 


Where certain sites were acquired by the trustees of a temple 
on permanent cowle for purposes connected with the temple and 
for building houses and subsequently the land was sold at a very 
high price, 

Held, that the sites could not be said to ave been dedicated 
to the trust in the sense that the property was given to the temple 
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Tor ns maimtenance or upkeep and that, though there was no neces- 
sity for the alienation, still, having regard to the terms of the onginal 
acquisition and the high price realised by the sale, the alienation 
must be upheld. 
The Advocate-General and M. Venkatasubbiah for Appellant. 
5. Varadachariar and K. S. Venkatarama Atyar for Respondent. 
N.S. 


Wallace, J. C.M.S.A. No. 39 of 1925. 
20th March, 1929. 


Civil Procedure Code, S. 47 and O. 21, R. 2—Morigage suit 
—Preliminary decree against two out of five defendants only—Sars- 
faction of decree entered on application of he“ other three defend- 
anis—Prior attachment of decree by another person—A pplication 
by the three defendants under O. 21, R. 2 to stop execution—M amn- 
tainability. X 

A preliminary decree was passed in a mortgage suit against 
two only out of five defendants. Subsequently the other 
three defendants alleging satisfaction of the decree applied 
to the Court to have it recorded and the same was done. Prior 
to this, the mortgage decree was attached by a person who had 
obtained a decree against the decree-holder and at his instance 
the record of satisfaction was set aside. Thereupon, the attach- 
ing decree-holder obtained a final decree and sought to execute 
it. The defendants who had previously applied for recording sa‘is- 
faction put in an application alleging that the decree had been 
satisfied and execution ought not to issue, 


Held, that the particular defendants who had put in the apph- 
cation could not be said to be the judgment-debtors as the decree 
directed payment of the money only by the other defendants, and. 
consequently, they had no locus standi to put in application under 
O. 21, R 2, Civil Procedure Code; but, as they were parties to 
the suit and had not been exonerated, and as the attaching decree- 
holder was the representative of the original decree-holder and as 
the question whether the decree passed in the suit was executable 
or not was one relating to the execution of the decree, the ques- 
tion of the alleged satisfaction of the decree must be decided 

e by the executing Court. 
B. Jagannada Doss for Appellant. 


D. Ramaswami Atyangar for H. Suryanaraygna for Res- 
pondents. 
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Walier and Krishna Pandalai, JJ. C.C.C.A. No. 5 of 1927. 
18th March, 1929. 

Contract Act, S: 178—Possession—Distinction from custody— 
Possession of camvasser for sale of goods—Pledge by such person 
—Vahdity. 

A person who acts only as a canvasser for the sale of a 
jewel has only custody of the jewel and not “possession” as de- 
fined in S. 178 of the Contract Act and consequently a pledge of 
the jewel by him is invalid and does not enable the pledgee to 
get a good title. 

K. S. Krishnaswaims Atyangar and V. Radhakrishnuayya for 
Appellant. 

K. Bhashyam “Aiyangar for S. S. Sankara Mudaliar for Res- 

pondent. 
~ N.S. 


The Chief Justice, - 7 C.M.A. No. 369 of 1928. 
Beasley and Waller, JJ. 
25th March, 1929. 


Workmen’s Compensation Act, S. 2 (1) (mn) and Sch. L, 
cl. (v)—-Comstruction—W orkman employed in loading ship— 
Meanming—Cooly, employed in carrying goods front warehouse to 
quay—Right of to compensation. 

Where a cooly who was employed to carry goods from a 
warehouse within the harbour about a quarter of mile distant from 
the quay, to the ship for loading was injured at the godown and 
the Commissioner of Labour awarded him compensation: 


Held, that the cooly was not a workman within the meaning 
of S.2 (1) () and Sch. II, cl. (v) of the Workmen’s Compensa- 
tion Act, and that he was not entitled to any compensation under 
the Act for injuries received in the course of his employmeut, as 
the Act requires that the warehouse or godown from which the 
goods are taken must be one by the side of the ship from which 
the goods must be directly loaded on to the ship. 

Nugent Grant instructed by King & Partridge for Appellants. 

K. V. Krishnaswams Atyar and K. V. Sesha Atyangar for 
Respondent. 

P.R.N. —— ° 


The Chief Justice, O.P. No. 115 of 1928. 
Odgers and Wallace, JJ. 
26th March, 1929. 


Income-tax Act, S. 4 (1)—Construction—“Received® in Bri- 
tish India” —M eanssig of—Foreign Ralway Company ‘for cousiruc- 
tion of railway line in French {ndta—Line constructed and 
managed by Railway Company working in British India and pay- 
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iment of profits in British India—Amount paid to foreign Com- 
pany—Assessabthty to income-tax. 

A Railway Company, to wit the Pondicherry Railway Com- 
pany, incorporated in England was formed for the purpose of con- 
structing a railway in Pondicherry, French India. The construction, 
management and running of the line was entrusted to the South 
Indian Railway Company having its office in British India and under 
the terms of the agreement, the latter Company was given absolute 
control, the latter Company’s officers were to be officers of the 
foreign Company and the earnings were to be paid at the office 
in British India. 

On a question arising as to the assessability of such earnings 
paid to the Pondicherry Railway Company: . 

Held, by Odgers and Beasley, JJ. (The Chief Justice dis- 
senting), that, though the earnings paid to the foreign Company 
were in respect of operations outside British India, there was a 
receipt of the profits in British India, and that they are assessable 
(o income-tax under S. 4 (1) of the Income-tax Act. 

The Advocate-General ,instracted by King & Partridge for 
Assessee. ~ 

M. Patanjals Sastri for Commissioner of Income-tax. 

P.R.N. — 

Kumaraswann Sasiri, O.P. Nos. 127 and 217 of 1928. 
Odgers and Wallace, JJ. 

26th March, 1929, 

Indian Income-tax Act, Ss. 4 (2) and 26—A pplicability—Busi- 
ness of joint Hindu family carried outside British India—Allot- 
meni ai partition to one member—Receipt of profits in British India 
prior to and after partthon—Assessability to income-tax. 

Held, that S. 26 of the Indian Income-tax Act governs the case 
of a Hindu co-parcener getting a business allotted to him at partı- 
tion. Where the entire business of the joint family outside British 
India was given to the assessee at partition and the assessee con- 
ducted the same without closing the old account and starting new 
accounts, the profits, made by the family were profits in the hands 
of the assessee; but that the liability was confined to the profits 
received by the family or assessee after partition. 
© K. S. Krishnaswami Atyangar and P. R. Srinivasa Atyangar 
for Assessee. 

M. Patanjali Sastri for Commissioner of Income-tax. 

PORN, 


Odgers and Wallace, JJ. ` App. No. 349 of 1924. 
264i March, 1929, 


Civil Procedure Code, S. 13 (b)— Suk on a mortgage in a 
foreign Court—Service of defendant by substituted service—A fi- 
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davit by plaintif gwmg details of his chaim—Non-appearauce of 
the defendant—Decrce tn favour of the plaintiff—lf can be said 
to be gwen on the merits of the case. 

A suit was filed on a mortgage bond in the District Court of 
Colombo and the defendant was served by substituted service. The 
plaintiff filed an affidavit detailing his claim and, the defendant not 
appearing, a decree was passed ın favour of the plaintiff. The 
plaintiff instituted a suit on this foreign judgment. 

Held, that the judgment of the foreign Court was not one given 
on the merits of the case within the meaning of S. 13, cl. (b) of 
the Civil Procedure Code. 

Case-law reviewed. 

T. M. Ramasvsanu Aiyar for Appellant. 

V. Rajagopala Atyar, S. Jagadisa Aiyar and T. V. Ramah for 
Respondent. 

NaS. . 


Phillips and Reilly, JJ. A. S. No. 248 of 1924. 
28th March, 1929. 


Partnership—Promissory note executed by one of the partners 
—Suit on—Liabiity of the other partners—Decree tf can be qwen 
on the original cause of aciton. 


Where a promissory note was executed by a person who was 
one of several partners in the partnership and there was no mention 
of the partnership in the promissory note nor was the executant 
mentioned in the note as representing the other partners, 

Held, that the other partners could not be made liable on the 
promissory note, although the amount borrowed under the note was 
utilised for che purpose of the partnership business. 

Held also, that a party will not be entitled to sue on the original 
cause of action in such a case unless the plaint is framed alterna- 
tively. 

T. R. Ramachandra Avyar and S. Srintvasa Atyar for Appellant. 

S. Varadachariar for Respondent. 

N:S: aana i 


Plilhips and Reilly, JJ, App. No. 395 of 1924. 
Ath April, 1929. ° 


Hindu Law—Minor co-parcener—Manager entering into part- 
nership wihi another—Minor if entitled to the benefits of the part- 
nership—Minor when can be said to be admitted to the benefits of 
the partnership. 


A Hindu joint family qua joint family cantlot be treated as a 
member in a partnership business. Consequently where a Hindu 
father entered into a partnership with a stranger he alone must be 
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deemed to be the partner and not the minor members of the joint 
family. 

A minor member of the joint family cannot be deemed to have 
been admitted to the benefits of the partnership for the purpose of 
making him a partner unless some authorised person acting On 
behalf of the minor consented to the same. 

C. S. Venkatachariar and S. Venkatesa Atyangar for Appellant. 
The Advocate-General and M. Patanjali Sastri for Respondents. 


Ns 
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Wallace and Walsh, JJ. C.M.A. No. 459 of 1928. 


5th April, 1929. 


Civil Procedure Code, O. 39, R. 4--Order of inpunctton—Vary- 
ing of —Grownds for. 

“Under O. 39, R. 4 of the Civil Procedure Code an original 
order of injunction passed by a Coust is not capable of being 
varied or modified without any fresh material or ground being 
disclosed. Consequently the varying of such an order on the 
ground that the petitioner hgd sufficient cause for not appearing at 
the time of the original hearing is not justifiable. 

B. Jagannadhadoss for Appellant. 
G. Lakshmanna and G. Chandrasekara Sastri for Respondent. 

N.S. a 


Kumaraswami Sastri and C.M.P. Nos. 649 and 650 of 1929, 
Relly, JJ. 
oth April, 1929, 
Civil Procedure Code, O. 45, R. 4—Consohtdation of appeals— 
Grounds for—Dtscretion of Court. < 
Under O. 45, R. 4 of the Civil Procedure Code the question of 
consolidation of appeals is a matter of discretion to be exercised 
by the Court; the word “may” in the rule does not mean “shall.” 
` . Their Lordships declined to consolidate several rent suits filed 
by a Zamindar against the tenants for the purpose of enabling the 
Zamindar to file af appeal to the Privy Council on the ground that 
it would be a great hardship on the tenants to compel them to 
appear before the Privy Council. 
e K. Bhashyam Atyangar and T. R. Srinivasan for Petitioner. 
T. M. Krishnaswamt Atyar and K. R. Venkatarama Sarma 
for Respondents. 
N:S. 
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Philips and Madhavan Nair, JJ. A.S, No. 176 of 1927. 
3rd Apri, 1929. 

_. Mortgage—Suit on—Decree—Executton—Sale—Purchase by 

decree-Holder—Sale by decree-holder purchaser to a, stranger— 

Purchase benams for the mortgagor—Right of pisne mortgagee. 

The first mortgagee obtained a decree on his mortgage and 
purchased the mortgaged properties in execution of his decree. A 
stranger purchased these properties from him benams for the mort- 
gagor. The mortgagor filed a suit for recovery of these properties 
from the stranger and it ended in a compromise by which the 
stranger was to reconvey the properties to the mortgagor on payment 
of certain amount. As the mortgagor had no money, he borrowed 
this amount from another person and the property after it was got 
back by the mortgagor was conveyed to this person. The ptisne 
mortgagee instituted a suit on his mortgage and impļeaded the mort- 
gagor and his assignee as defendants. 

Held, that the mortgagor having purchased the mortgaged pro- 
perties, though not directly in the execution proceedings, the prior 
mortgage cannot be said to have been intended to be kept alive and 
the properties were liable to the claim of the puisne mortgagee, and 
that the mortgagor’s assignee was not €ntitled to priority in respect 
of the amount advanced by him as the same was not -advanced 
for the ee a se of discharging any prior obligation on the properties. 

enkatacheriar and K, R. Rangaswamt Atyangar for 
Appellant. l 


D Paradachariar, T. M. Ramaswame Atyar and R. Krishna- 
swami Aiyangar o Rpm: l 
ONS. 


Wallace and Walsh, JJ. - C.M.A. No. 516 of 1928. 

Sth Apri, 1929. 

Civil Procedure Code, O. 21, R. 2: O. 23, R. 3 and O. 34, R. 5— 
Preliminary decree in a mortgage swi—Applicaton for faal 
decree—Absence of notice to judgment-debtor—Final decree tf 
void—Private adjustment after preminary decree—Validity of. 

“7 There is nothing in the Civil Procedure Code which requires 
the giving of notice to the judgment-debtor at the time an appli- 
cation for a final decree is made and consequently the failure to give 
such a notice does not make the final decree tpso facto illegal. 

An adjustment out of Court subsequent to the preliminary 
decree in a mortgage suit cannot be recognised by the Court; O. 219 
R. 2 of- the Civit Procedure Code does not apply, as an application 
for a final decree is not one in execution. O. 23, R. 3 of the Civil 
Procedure Code cannot be invoked to apply to an E after 
the passing of a decree in the suit. -- de WI 

K. V. Sesha Aiyanger for -o 

P-R: Ganapathy Aa and K E a Ponchapakesa Aiyar for 
Respondents. 

N.S. mame 

NRC 





Walsh, J. C.R.P. No. 1506 of 1927. 
8h April, 1929. 

Civil Procedure Code, S. 115—Election of President for Dis- 
trict Board-t-Petition for setting aside electton—Dismissal of —Revi- 
sion—Madras Local Boards Act, Ss. 14 and 13, cl. (2)—Ehligibility 
of outgoing President for election. 

The High Court will not interfere in revisidn against an order 
of the Lower Court holding than an outgoing President of the Dis- 
trict Board is eligible for re-election, even if the order is based on a 
misconstruction of the sections of the Local Board, as no question 
of jurisdiction is involved. 

47 Mad, 869 and (1927) M.W.N. 842 referred to. 

Obiter: An outgoing President of the District Board is eligible 
for re-election. 

T. F. Muthubrishna Atyar, N. Muthusami Atyar and V. C. 
Viraraghavachariar for» Petitioner. 

P. Venkataramana Rao for Respondent. 

N.S. — 


The Chief Justice and L.P.A. No. 176 of 1926. 
Walsh, J. 
12th April, 1929. 
Traust—oO fice of dharmakarthaship—Acqsasition by prescrip- 
ae 
A dharmakarthaship of a temple can be established by prescrip- 
tive possession for over 12 years. 
FS: Ramaswami Atyar and V. Sundaram Atyar for Appellant. 
yV. S. Govindachariar for Respondent. 
N.S. — 
Ramesam and Jackson, JJ. A.S. No. 394 of 1924. 
15th April, 1929. 
Evidence Act, S. 92 (4)—Scope of—Suit on mortgage—Plea of 
payment of less amount and accepiance of same by the mortgagee— 
Admissibility of evidence. 


Though an unregistered agreement between the mortgagee and 
the mortgagor agreeing to receive a smaller amount than that due 
under the mortgage may not be admissible in evidence, the fact of 
payment of the smaller amount by the mortgagor to the mortgagee 
and acceptance of the same by the mortgagee in fall discharge of 
the mortgage can be proved. 

44 B. 55 not followed. 

Casedaw on the subject discussed. 

K. V. KrishnaSwami Atyar for Appellant. 

T. R. Venkatarama Sastri for Respondent. 


N.S. 


JL 


The Chief Justice and L.P_A. No. 262 of 1925. 
Walsh, J. 
3rd April, 1929. 

Hindu Law—Promissory note by father—Prior suit by son 
agamst father—Compromise decree for partitton—Sutt on pronus- 
sory note against father—Decree—If creditor can proceed against 
son’s Share. 

A promissory note was executed by a father to a creditor when 
a suit between the son and the father was pending regarding some 
disputes. The suit ended in a compromise decree effecting a part- 
tion between the parties. Subsequently the creditor filed a suit on 
the promissory note and obtained a decree against the father alone 
and attached and purchased in Court auction. the son’s share also. 

In a suit by the sons to set aside the sale of their shares on 
the ground the creditor could not proceed against their shares, 

Held that, although the decree was only against the father, 
still as the promissory note must be deemed to have been executed 
before a partition was effected, the debt was binding on the sons 
also and the creditor had a right to proceed in execution against 
the son’s share also. 

90 M. 535 (F.B.) and 51 M. 361 (F.B.) followed. : 

K.P. Ramakrishna Aiyar for Appellant. ; 

K. S. Kriskmaswami Atyangar and C. Narasimhachariar for 
Respondent. 

NS. Bagean 
The Chief Justice and - » CrR.C. No. 921 of 1928. 
Walsh, J. ; | 
8th Apri, 1929. 

Penal Code, Ss. 116 and 161—Offer of a bribe to a Police 
Oficer when he is functus officio—/f amounts to abetment of bribery 
under sechon 161. 

Where the accused had applied to be taken into the Police 
service, but his application was finally rejected by the Reserve 
Inspector and the District Superintendent and thereafter he otfercd 
a bribe to the Inspector to reconsider the decision, 

Held that, the officer having become functus officio, there was 
no longer any bribe offered to do anything in the discharge ef 
public duty and there was therefore no offence committed under 
Ss. 116 and 161, Indian Penal Code. 


47 M.L.J. 662 and 21 C.W.N. 552 referred to. 

K. P. Ramakrishna Atyar for Petitioner. . 

Venkataraghavachari for The Public Prosecutor. 
NS; c 

NRC 
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The Chief Justice, Wallace and ` O.S.A. No. 38 of 1926. 
Anantakrishna Aiyar, JJ. 
Sth Apri, 1929. 


Hindu Law—Parition—Sihare allotted to a member of a 
branch at a prior separation of member—Subsequent general parti- 
tion—Mode of dwision—Share allotted to separating member, if 
io be deducted from share of his branch. 

The share allotted to a separating member of a joint Hindu 
family, the other members remaining joint, must be deducted from 
the share to be allotted to the remaining members of that particu- 
lar branch to which he belonged, at a subsequent general partition 
of joint family property. Principles discussed. 5 M. 362 followed. 

K. S. Krishnaswanun Atyangar for Appellante 

V. V. Srintvasa Atyangar and T. L. Venkatarama Aryar for 
Respondents. 


Fis Ee N: 


Anantakrishna Atyar, J. S.A. No. 1562 of 1925. 
l6th Apri, 1929. ‘ 

Mortgage—Post diem taterest—Inmterest upon arrears of in- 
teresi—W hen can be awarded. 
The material portion of a mortgage deed was as follows :—“As 

I have received this day Rs. 1,000 in cash for the marriage expenses 

of my son, I shall pay from this day for the above amount at three- 

fourth per cent. per mensem for the term of two years, the interest 
for each yegr to be paid in two instalments (gt ene) in the year on 

November 23rd and May 23rd. In case of failure to pay as above 

I shall pay interest on the above interest amount at one per cent. 

per mensem. On 23rd May, 1911, the end to the term, after deduct- 

ing interest paid I shall pay the balance interest and the principal.” 

Held, that in a suit upon this mortgage, post diem interest was 
awardable as well as interest upon arrears of interest after the date 
of the period fixed in the document for the re-payment of the 
principal. 

19 All. 39 (P.C.) followed. 

35 All. 534 not followed. 

T. Arumanatham Pülai for P. S. Ramaswami Atyangar for 

Appellant. 

N. Swaminathan for Respondent. 
N.S. — 

Ramesam and Jackson, JJ. L.P.A. No. 118 of 1926. 
18th Apru, 1929. j 
Madras District Municipalities Act, Ss. 82 (2), 345 and Sch. IV, 

Rule 15—Assessment of property taz—Period within which it can 

be revised. 
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The revision of the assessment of property need not neces- 
sarily be made within the year for which the tax is levied but can 
be made even afterwards at any time before three years after which 
no suit can be brought for the recovery of the amount under S. 345 
of the District Municipalities Act. 

K. Bhashyam Atyangar for Appellant. 

R. N. Aingar instructed by King and Partridge for Respondent. 


NS, 


Waller and Anantakrishna S.A. Nos. 348 to 381 of 1925. 
Aiyar, JJ. 
22nd April, 1929. 
Madras Estates Land Act, S. 26 (3)—Landholder—Receiver. 
A Receiver appointed to manage the properties pending an 
appeal to the Privy Council against the decree of the High Court 
concerning those properties is a landholder of the properties within 
the meaning of S. 26, cL (3) of the Madras Estates Land Act. 
L. A. Govindaraghava Atyar and S. A, Seshadri for Appellant. 
S. Ramaswam Atyar and D. Kumaraswameah for Respondents. 
N.S. 
Kumaraswami Sastri, J. Application No. 802 of: 1929. 
23rd Apri, 1929. ‘ C.S. No. 420 of 1922, Mad. H.C. 
C.S. No. 510 of 1926, Bom. H.C. 
Cnil Procedure Code—Foretgn adjudication—Prior attachment 
in British Indian Court—Effect—Order 21, Rude 53—Compromise 
pending attachment—Validtty—Provinctal Insolvency Act, S. 53 
considered. 


Under a decree of the Bombay High Court a preliminary 
decree of the Madras High Court was attached. A compromise 
was sought to be entered into between the judgment-debtor of the 
Bombay High Court and his own judgment-debtors. Meanwhile 
judgment-debtors in the Bombay High Court were adjudicated in 
Secunderabad. 


On the application of the Bombay attachigg decree-holder, 
Held, Definition of “Foreign Court” in S. 2, cl. (5) of Civil 
Procedure Code is for purposes of the Code only. 36 Cal. 233 


at 236. Secunderabad Court is a foreign Court. 21 Cal. 177, 


Attachment in a British Indian Court continues and Official Receiver 
takes only subject to equities. 1910 A.C. 508. 


Heid also compromise not yalid so long as attachment remains 
in force—Order 21, Rule 53, Civil Procedure Code. 
Relevant authorities and enactments fully discussed. 


S. Duraiswams Atyar and A. K. Ramachandra Aivar for ir 
cants. 
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V. V. Srinivasa Atyangar and V. Radhakrishnayya for Respon- 
dents. 
T. Ramachandra Rao for Official Receiver, Secunderabad 
K-S: 2 





Wallace, Beasley and C.M.P. Nos. 5167 and 5168 of 1928. 
Madhavan Natr,'/J. 
24th Apri, 1929. 

Madras Land Revenue Assessment Act (1876), Ss. 6 and 7— 
Applications for regssiration by rival clowmants—Order of Collector 
referring parties to Cwi Court—Board of Revenue setting order 
aside on Appeal—L egality—A pplication to High Court for writ cf 
cerhiorars—M aintainabilsty. 

Where rival claimants applied to the Collector for registration 
under the Madras Land Revenue Assessment Act (1876), but the 
Collector, without holding an enquiry at all, referred them to the 
Civil Court, "and on appeal to the Boarfl of Revenue, the Board set 
that order of the Collector aside, as being null and void, and directed 
him to hold an enquiry, and the petitioner filed an application in the 
High Court for a writ of ertiorari to restrain the Collector from 
proceeding with the enquiry, 

"Held, that the order of the Collector referring the parties to 
the Civil Court was not one “refusing to register” within the meaning 
of S. 6 of the Madras Land Revenue Assessment Act, but amounted ` 
to a failure to exercise a jurisdiction vested in him by the Act, and 
was as such null and void, and that the enquiry ordered by the Board 
of Revenue in appeal should proceed and that the application for a 
writ of certiorari should be dismissed. 

Sir C. P. Ramaswams Atyar and K. P. Ramaknshna Asyur for 
' Petitioners, , 

V. V. Srmivasa Aiyangar and K.S, Desikan for Respondent. 

The Government Pleader for the Government. 

P.R.N. ————— 
Waller and Anantakrishna Atyar, JJ. Cr.R.C. No. 941 of 1928. 
29th April, 1929. 

Criminal Procedure Code, S. 256—Person asked to furnish 
security for kis behaviour—If can avail himself of the provisions 
et the section, 

The following question was referred to a Full Bench: 
“Whether .a person called upon to furnish security for good be- 
haviour is entitled to the benefit of the provisions of S. 256 of 
the Criminal Procedure Code.” * 

Nugent Grant and R. Kesava Atyangar for Petitioner., 

N. S. Moni for The Public Prosecutor. 

NS. —— 
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Walier and Anantakrisina Atyar, JJ. L.P.& No. 38 of 1929. 
30th April, 1929. 


Letters Patent (Madras), cl. 15—Second Appeal--Decree— 
Order of refusal of Judge to gwe leave to appeal—Appeal— 
M ainiainability. 

No appeal lies under cl. 15 of the Letters Patent against an 
order of a single Judge of the High Court refusing to grant leave 
to appeal against his judgment in a second appeal. 

Ch. Raghava Rao for Appellant. 

P. Venkataramana Rao, A. Lakshmayya and D. Krishna- 
swami for Respondents. 

N.S. 3 


Krishna Pandalai, J. S.A. No. 1277 of 1926. 
30th April, 1929. 


Contract—Agreement tP execute melcharth and greate kanom 
—Part of the amount pad—Sust for specific performance by person 
in whose favour the melcharth was executed—Masntatrabity. 

; Where a landlord agreed to execut® a melcharth in favour of 
another and create a kanom of Rs. 1,000 over his properties and 
in pursuance of this agreement received Rs. 450 and, subsequently, 
the person in whose favour the melcharth was executed brought 
a suit for specific performance of this agreement offering to pay 
ihe balance due, 

Held, that the suit was really one to enforce a contract to 
grant a kanom lease and not one to enforce a contract to lend 
money and consequently was maintainable. _ 

K. P. Ramakrishna Atyar tor Appellant. 

K. Kwuitikrisina Menon and A. Parameswara Aiyar for 
Respondents. 


N.S. 


Wallace, Beasley and C.R.P. No. 234 of 1926. 
Madhavan Nair, JJ. 


lst May, 1929, 


Chii Procedure Code, O. 21, R. 100~A pplication under—Dis- 
missal for default—Restoration—Power of Court—O. 9, R. 9—. 
Applicability. 

Held, that Order 9, Rule 9 does not apply to execution pro- 
ceedings except when the order in such proceedings amounts to a 
decree and falls under S. 47 of the Civil Procedure Code; ąnd con- 
sequently a Court has no power to restore an application under 
Rule 100 of Order 21, which has been dismissed for default, as 
such an application is one in execution. 
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Held further, that the Court had no inherent power to restore 
the same. < 

P. Re Srinwasan and P. N. Appusami Atyar for Petitioner. 
S. Krishnaswamt Atyar (Court guardian) for Respondents. 


PRN. 
The Chief Justice, O.P. No. 115 of 1928. 
Odgers and Beasley, JJ. 

Ist May, 1929. 

Income-tax Act, S. 10 (2) (t*)—Foretgn Ratlway Company— 
Payment of share of profits to Colonial Government under agree- 
meni—lf can be deducted for the purpose of computing profits for 
income-tax. ; 

A foreign Railway Company had to pay half the profits to the 
Colonial Government in consideration of the permission granted to 
the Company for constructing the railway line under an agreement 
entered into between the Government and the Company. On a ques- 
tion arising as whether such profits paid should be deducted in com- 
puting profits: 4 

Held, that the amount paid was not expenditure incurred before 
ascertainment of profits, but was only a payment out of the profits 
and hence could not be deducted under section 10 (2) of the Income- 
tax Act, in computing profits for purposes of income-tax. 

A. Krishmaswams Atyar (Advocate-General) instructed by King 
and Partridge for Assessee. 

M Patanjah Sastri for The Commissioner of Income-tax. 


P.R.N. 
Jackson, J. 
2nd May, 1929. 
Civil Procedure Code, O. 21, R.2—Uncernfied payment—Junis- 
diction of executing Court. 
Where a decree-holder stated in his execution application that 
a certain amount had been paid by the judgment-debtor to the decree- 
holder, but the same had been appropriated by the decree-holder for 
some other claim, 
Held, that the executing Court could have jurisdiction to enquire 
e into the fact of his uncertified payment as the payment was brought 
to the notice of the Court by the decree-holder himself and not 
the judgment-debtor. 
A. C. Sampath Aiyangar for Appellant. 
S. Varadachariar and N. C. Vtjayaraghavachariar for 
Respondents. 
No: 


C.M.S.A. No. 199 of 1927. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Fort William 
in Bengal. | 
PRESENT:—VISCOUNT SUMNER, LORD ATKIN, Sik JOHN 
WALLIS AND SIR LANCELOT SANDERSON. 


Narendra Nath Dutta and another °  .. Appellants* 
Ves . 
Sheik Abdul Hakim and others .. Respondents. 


Civil Procedwre Code (V of 1908), S 110-—-Swosiantial question of 
lato—D ocuments—Consiruction of—Qwuestion as to—Docwments forming root 
of title or basis of claim—Documenis forming evidence tn the case—Dtstinc- 
fromn—Revenue arrear—Existence of—Question as to—Fact or law—Jama- 
wasil-bakis—Euidence consisting of—Effect. . 

In a case in which both the Courts below had concurrently found that no 
revenue payment had been im arrear at the time when a mahal was sold for 
arrears of revenue under Bengal Act XI of 1859 and had accordingly set 
aside the sale, held, that the fact that the evidence on which the finding of the 
Courts below was based consisted of the jama-wasu-bakts did not by itself 
take the case out of the rule as to concurrent findings of fact. 

Where special documents, which are either themselves documents of 
title or are statements intended to have effect as claims, compromises, or 
surrenders of legal rights, are the material from which gn inference is 
to be drawn, the special character of the documents assimilates the ques- 
tions which they raise to questions intrinsically of law. The facts stated 
in the jama-wasil-bakis are, however, materials from which, when their 
purport is gathered, the inference of fact is finally to be drawn, namely, 
whether or not certain and’ sufficient payments had been made and made 
in time Errors in those accounts, and obscurity in the mode of keeping 
them and of posting the amounts mentioned, are no more than similar 
ETO and obscurities would be in oral testimony, and present the same 
difficulties in drawing a conclusion, but that conclusion, when once*it 18 
arrived at, is one of fact and no question arises of legal problems turning 
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on the construction of legal instruments. Nor docs it avail to say that 
there is no error shown on the face of the accounts, and that the system 
on which ihey have been kept and the result which they show are quite 
plain, fo? that is not to state a question of law, but to disagree with the 
Indian Courts in toto on a matter of fact. 


Appeaf No. 12 of 1927 from a judgment and decree of the 
Calcutta High Court (Sir N. R. Chatterjea and Mr. Justice 
Graham), dated the 20th August, 1924, affirming a judgment 
and decree of the Subordinate Judge, Alipur, dated the 15th 
February, 1922. 

The following are the facts of this case:— 

The main question in issue between the parties was 
whether the annual rent of a holding, that is, Rs. 4-7-6 in respect 
of the year 1323 (1916-1917) which was payable on or before the 
28th July, 1917, was in arrear or not. The respondent asserted 
that the rent had been paid and that the sale of the holding for an 
alleged arrear of rent was a nullity. ° Both the Indian Courts found 
as a fact that there was no arrear and accordingly set aside the 
sale. 5 

The Subordinate Judge, in the course of his judgment, said — 

“It is clear from Ex.'A that up to the year 1906-1907 there was no 
arrear due, : e., corresponding to the Bengali year 1313. If I now turn to the 
Ex. V I see from the year 1907-1908 to the year 1916-1917 corresponding 
to 1314 to 1323, there have been payments of ten years’ rent for these ten 
years and so there could not have been any arrears due for the year 1323.’’ 

The learned Judges of the High Court affirmed the finding of 
the Subordinate Judge and concluded their judgment in the follow- 
ing words :— = 

“The jama-wasd-bakt (Ex. A) which contains the accounts up to 
1906-1907 (1313) does not show any arrear up to that year. The jamu- 
wasu-baks (Ex. V) contains the accounts from 1907-1908 to 1915-1916 (1314- 
1323) te, for ten years and shows ten payments. There could not, therc- 
lore, have been any arrear for 1323.’’ 

The High Court, therefore, made a decree affirming the deci- 
sion of the Subordinate Judge and the-defendants applied to the 
High Court for the usual certificate under S. 110 of the Code of 
Civil Procedure, 1908. The respondent contended that the pro- 
posed appeal to His Majesty in Council did not raise any substan 
tial question of law, but by an order, dated the 2nd March, 1925, 
the High Court (Sir Lancelot Sanderson, Chief Justice and Sir 
George Rankin) granted the certificate in, the terms following :— 

““So far as I have been able to follow these entries (of jama-wasil- 
baki) the learned Judge’s finding amounts to this, that in respect of the 
revenue which became due on the 28th June, 1916 the payment was made on 
the 16th July, 1915, and that, therefore, the payment of Rs, 4-7-6 which was 
made on the 28thMarch, 1916 was not in respect of the year 1322 correspond- 
ing to 1915 to 1916 but was in respect of 1323, which corresponds to 1915 
to 1917. It seems to me that in this respect there is a question of con- 
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struction of the jamra-wasti-bokt which the appellants-defendants are entitled 
to raise in respect of this finding. 

“It was argued by the learned Advocate who appeared, for the 
plaintiff that ihis was entirely a question of fact and that there is a finding 
of the learned Judge, who tried the suit, which had been affirmed by the 
learned Judges of this Court, and that there was no question of law in 
this respect. 

“In my opinion the judgment of the learned Judge, who tried the 
suit, depends upon the proper construction which is to be put upon the 
entries in the jama-tvast!-bekr, and that in my judgment cannot be said to 
te entirely a question of fact but it may be stated to be a question of 
law. 

“Tam therefore of opinion that in this respect a question of law is 
involved and I am not able to say that there is no substance in it. The 
result is that, in my judgment, a certificate should be granted.’? 


De Gruyther, K. C. and Parikh for appellants. 
B. Dube for respondents, 7 


Zl5t June, 1928. Their Lordships’ judgment was deliver- 
ed by 


VISCOUNT SUMNER.—On the 10th’ April, 1918, the Col- 
lector of the 24 Pargannas issued his certificate, that on the 18th 
December, 1917, Mahal Panchannagram had been sold to the 
first appellant, under Act XI of 1859, for Rs. 4,700, the former 
proprietor, the second respondent, having fallen into arrear with 
his annual sadar jama of Rs. 4-7-6. The purchase took effect 
as from the 29th July, 1917, the formal proclamation, which 
was dated the 13th November, 1917, having announced that 
the mahal was to be sold for realisation of arrears of Govern- 
ment revenue “up to the talab of the 28th July, 1917, for the 
year 1323.” 

On the 17th February, 1919, the first respondent, in whom 
prior to the sale the whole tenure-holder’s interest in the mahal 
had actually become vested, though his name had not been 
recorded, filed his plaint against the respondents 2 and 3 and 
against the appellants, praying for a declaration that the sale 
was invalid and for possession with mesne profits, the appel- 
lants, the auction purchasers, having gone into possession. 
Various irregularities and illegalities were alleged, which need 
not now be detailed, as, after adverse decisions of both the 
Courts in India, they are not persisted in, but it was further 
alleged that there had been no arrears of revenue, for which 
the property could be sold, which, if established, would result 
in the sale being set aside and the certificate cantelled. 

The present appellants did not defend this suit and on the 


22nd August, 1919, the first respondent having testified that 
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“no arrears of revenue were due, when the property was put 
to sale,” and those defendants, who are now respondents 2 and 
3, not” opposing, the officiating Subordinate Judge at Alipur 
decreed the suit ex parte. So matters stood till August, 1920, 
when the present appellants applied to have this decree set 
aside, on the ground that they had never been served with pro- 
cess at any stage of the proceedings and had only become aware 
of them in the previous month. After hearing evidence the 
Court set the decree aside and restored the suit to the original 
number, holding that the summonses had been fraudulently sup- 
pressed. As the learned Judge observed: l 

‘It is impossible to think that the applicants should have remained 
silent, if they had any notice of the suit. The property in question, which 
fetched Rs. 38,000 on sale by the applicants, was purchased in revenue sale 
for Rs 4,700 by the applicants. The plaintiff alleges that no arrears of 
revenue sale were actually due. If hjs allegations be taken to be true, 
he lost the valuable property for no fault on his part After that revenue 
sale the plaintiff offered Rs. 10,000 to the defendants to get it back but the 
applicants were inexorable. It was, therefore, very natural for the plaintiff 
to take to any means to get back the property and to teach a lesson to the 
applicants ” 

These circumstances no doubt explain the absence from 
the judgments of the Courts in India of any reference to the 
evidence given by the first respondent himself, but it is not 
therefore to be assumed to be false and it at any rate removes 
any question as to the burden of proof, which has not indeed 
been raised at any stage. 

The present appellants then put in extracts, relating to 
the mahal in question, taken from three successive sets of jama- 
wast-bakis preserved among the documents of the Collectorate. 
The first ran from 1898-1899 to 1906-1907; the second from 
1907-1908 to 1915-1916, and the third followed on the second 
and was brought up-to-date. After a careful examination of 
these extracts, with the general character of which they were 
obviously very familiar, both Courts, that of the second Sub- 
ordinate Judge of Alipur and the High Court of Bengal on appeal 
found that no revenue payment had been in arrear at the time 
when the mahal was sold, and accordingly they set the sale 
aside. Leave to appeal to His Majesty in Council was subse- 
quently given, the members of the High Court observing res- 
pectively (a) that the judgment of the Trial Judge “depends 
upon the proper construction which is to be put upon the. entries 
in the jama-ebasil-bakt, and that cannot be said to be entirely a 
question of fact, but may be stated to be a question of law,” and 
(b) that “the question whether it has correctly appreciated the 
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meaning of the other entries” (that is, the prior entries in the 
jama-wasil-bakis) “is one of some difficulty and, therefore, there 
is a point of law involved on the construction of the dacument.” 
Their Lordships’ first task is therefore to enquire, in view of 
the concurrent findings arrived at in India, whether a question 
.of law is involved, and, if so, what it is. Though, no doubt, 
the meaning of some of the entries, if it arises, is a matter of 
some difficulty, it does not follow from that alone that the case 
raises any point of law. 


The question whether a certain sum was paid before a cer- 
tain date, or then remained unpaid, is in itself a mere question 
of fact. The question what it was paid for, if it was paid at 
all, is prima facte a question of fact also. This is equally so 
whether an oral statement or a written record was*made about 
it or whether an inference,has to be drawn from the circum- 
stances of the payment. It is only when the legal obligation 
“as to the date of payment is brought into question, that the 
question becomes one of law at all. Again, the mere fact that 
a writing has to be read and understood in order to determine 
the answer to the question, does not of itself make the ques- 
tion one of law. Entries in books of account are in themselves 
only narratives of monetary transactions, expressed by arrang- 
ing figures in a particular way for the purpose of showing the 
result of a series of payments and receipts or other similar 
transactions. Under the common law rules of evidence, the 
person who kept an account was entitled to refresh his memory 
by looking at it, and then to narrate as his testimony by word 
of mouth the transactions therein summarised and the result 
of them in money. Specific legislation has made certain books 
of account evidence in themselves but, so far as the distinction 
between questions of law and questions of fact goes, they re- 
main written narratives of particular events that have happened, 
and in themselves they stand on the same footing as other nar- 
ratives. Their meaning has to be got at just like the state- 
ment of any living witness by considering what is said and the 
manner of saying it, but no question of legal construction arises. 
So far, books kept in the ordinary course of business are all 
alike; they raise questions of fact, whether they are diaries, 
call books, cash books or postage books, and ney have to be 
weighed as other proved facts are. 

The sama-tvasl-bakts were not all kept im the same way. 
The extracts from the second and third sets were on forms 
printed and ruled on the same plan. First to the left came a 
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column for dates; then a column for the number of the cor- 
responding chalan. It was common ground that the date to 
be entered was the date of a payment. It is, however, to be `’ 
observed that no receipts were produced by the plaintiff nor any 
duplicates of such receipts by the defendants, nor was this 
omission remarked upon in the Courts below. Then came 
three columns, headed respectively, Demand, Collection, and 
Balance, and each had three sub-divisions headed “arrear,” 
“current,” and “total.” The “collection” column had a fur- 
ther fourth sub-division headed “Advance collection of the pre- 
vious year.” After these three columns, Demand, Collection, 
and Balance, came another headed “Excess collection.” 


The Subordinate Judge, who was affirmed: in this respect 
on appeal, points out that for the year 1907-1908, with which 
the second set of extracts begins, mo sum is entered under the 
column. “demand” and its subordinate column “ arrear,” and 
that, starting with this as marking a point at which all payments 
had been made within time and nothing was left unpaid, the 
jama-wasil-baki entries show, in the nine years, beginning 1907- 
1908 and ending with 1915-1916, ten payments of Rs. 4-7-6, of 
which the last is carried on from the “collection” column to 
the “Excess collection” column following, and, as a payment in 
advance, would prevent any claim for arrears arising, when, 
on the regular payday, no further sum was forthcoming. If 
so, ten times Rs. 4-7-6 had been paid and were available for 
the rents falling due in the ten years previous to the date and 
satisfied them. It is asked, “If that was the state of the case, 
how could the Collectorate officials have allowed a sale for 
non-existent arrears to take place?” It may equally be asked 
in reply, “If he had not paid his last year’s rent, how could the 
tenure-holder of a mahal, worth Rs. 38,000, let it go to a sale 
for default of Rs. 47-62” Opinions may differ as to the 
balance of likekhood of error on one side or the other, but this 
at least is clear; hoth questions are questions of fact. 


There is, however, some further material on the face of 
the jama-wasx-bakis. At the end of the second set of extracts 
below the final entry for 1915-1916—“Excess collection 
Rs. 4-7-6”—there is added, but when, why, or by whom is not 
known, “Current for -1322 BS. up to July, 1916,” and then 
follows, “Rs. 47-6” under each of the three columns headed 
‘“Demand—current,” ‘“Demand—total,” and “Collection—ad- 
vance collection of the previous year.” On turning, however, 
to the beginning of the third set of extracts there appears a 
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new heading in substitution for the “1915-1916,” etc., entries 
of the previous set, namely, “Rent for 1323 B.S., of which 
"latest date for payment of arrears is 28th July, 1917,” and 
Rs. 4-7-6 is entered in the “Demand—current” column, Rs. 4-7-6 
in the “Collection—arrear” column, nothing in the “Excess col- 
lection” column, and in the first column, which is for dates of 
payment, 26—3—18 is entered in a line with the Rs. 4-7-6 
in the “Collection—arrear” column. It would appear that some 
one had been for some reason making entries, which would intro- 
duce into the third set of jama-wasi-baki entries a new ele- 
ment, namely, the Bengal style, and that somehow there was 
inserted at the end of the second set an entry, which states an 
arrear for 1915-1916, although the completed entry for 1915- 
1916 states an “excess collection” for that year to be carried 
forward, while at the same time the opening entry of the third 
set fails to carry this “exces§ collection” forward and describes 
ihe payment made on 26th March, 1918 as a collection on 
account of an arrear. The Trial Judge, who had framed his 
eighth issue thus, “Was the revenue for the year 1323 in 
arrears ?” says on this: à 

“Tt appears from Ex. 5 that rent due up to 1321 EPET to 
1914-15), which was due on the 28th June, 1915, Irad been paid up in the 
course of the year 1321, :¢., on the 16th September, 1914. In the course 
of the year 1322 (1915-16) rent for two years was paid, but of this Rs. 4-7-6, 
for one year was credited to the rent of 1322, due on the 28th June, 1916, 
and the balance, Rs 4-7-6, was kept, as excess, for the year 1323, which 
became due on the 28th June, 1917. This excess ought to have béen 
credited to the revenue for the year 1323, and then there would nave been 
no arrears due for the year 1323.’’ 


In the High Court the same view, namely, that a book-keep- 
ing error had occurred, was also taken. 

“Tt appears from the jowna-woastl-baki (Ex. 5) that the revenue 
due for 1321 (1914-15), due on the 28th June, 1915, was paid up on the 
16th September, 1914; so there was no arrear for 1321. There were two 
payments made in 1322, one of which (Rs. 47-6) was* credited to the 
demand for 1322 (due on the 28th June, 1916), and the other (Rs. 4-7-6) 
shown as excess collection. That being so, the excess collection should 
have been credited to 1323 and there would then be no arrear for 1323.” 

How, then, are these findings of fact got over? The pre- 
sent appellanis had put in the extracts and had relied on them 
at the trial as being presumptively correct, but they have sought 
in argument to read them in a manner different from that adopt- 
ed in the Courts in India, as follows: Though the first two 
sets of extracts from the jama-wasil-bakis purport to be based 
on the years of the Christian calendar, the question still 
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remains, “What is the year of which they speak? Is it the year 
of demand by the Collector, or is it the year which, commenc- 
ing with the 6th July, the commencement date of the kabultyat | 
contains a 28th July, even though the tenure-holder’s year of 
occupation is then still current?” This question might have 
been answered in a moment, either by calling a competent wit- 
ness from the Collector’s office or by producing the jama-wasil- 
baki entries from the date of the kabultyat in 1872, instead of 
only from 1899. Probably the knowledge of the matter pos- 
sessed by the Trial Judge was sufficient to make it idle to do 
either. At any rate, the matter is not dealt with by any spe- 
cial evidence, and the Trial Judge says: 

““In order to ascertain whether there was any arrear due for the 
year 1323, it is necessary to see how the years in this particular case should 
be calculated. It appears_very clear from the defendanta’ document 
(Ex. A-2) that the rent for the Benga year 1323 was due on the 28th 
June, and the last date of payment fixed by the Collector was the 28th 
July, 1917. This is quite in keeping with the kabwityat (Ex. C), which is 
dated the 6th July, 1872 ... . In practice also the rent appears to have 
Deen realised according to the Bengali year, with this modification, that 
the rent for a Bengali year becomes due on the 28th June, 14, some day 
of Assar of the next Bengali year.” 

The judgment of the High Court in concurring with this 
conclusion says: 

“The rent for 1872 could not possibly have been intended to be paid 
on the 28th June, 1872, when the kaladivaf was executed on the 6th July, . 
1872.” ° 


Accordingly, both Courts read the revenue extracts as regu- 
larly referring to a year, which, in view of the sums recorded 
as having been paid, was not consistent in fact with any arrears 
at the material date. 


The appellants then contended that, if this was the effect 
of the revenue records, the records were wrong and cannot be 
used to deprive them of a legally established right (Balktshen 
Das v. Simpson’). They further sought to meet the double 
finding as to the year referred to in the jama-wastl-bakts by 
drawing attention to the dates, at which payments were entered 
as having been made, and by submitting thereon, in substance, 
the following dilemma: ‘Either the year in the jama-wasil-bakts, 
headed 1915-1916, or whatever it might be, was the year of 
our Lord, in which a pay day on the 2&th July fell after com- 
pletion of a yéar’s occupation, so that a payment then made 





1. (1898) L-R. 25 LA. 151 at 158, 159. 1.L.R. 25 C. 833 (P.C). 
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would, in the example taken, be a payment- for the year 1914- 


1915, and there would be an accrued arrear before the sale’ 


took place, or the respondent and his predecessors, all.Bengali 
tenure-holders, had been in the habit of paying their revenue 
dues before, and sometimes considerably before, the date at 
which they first became due and exigible, quod est absurdum.” 
The entries on which this contention is founded were, of 
course, before the Courts in India, and presumably were taken 
into consideration by them. - It may be admitted that a prac- 
tice of payment in advance, generally though not always ob- 
served, is surprising, but it is surprising in fact; not as matter of 
law. Unless it could be shown to be so far {ontra naturam as 


to necessitate in law some specific inference: governing the effect- 


of the evidence, the question still remains one of fact. Is 
there, however, anything so incredible about it? After all, the 
annual sum due was but small and the value of the mahal was 
such as-might well make prepayment or post-payment a matter 
of indifference, depending on convenience and sometimes re- 
sulting in indisputable arrears. Their Lordships are unable. to 
see here~any question of law separable from the conclusion pf 
fact drawn from the evidence in India, namely, that for the 
ten preceding years, whether by payments in advance or not, ten 
payments of the annual jama had been duly made. Until that 
finding is displaced, the construction of the kabubyat, as to 
the date when the obligation to pay arose, does not become 
material, and, indeed, as it only renews an older jama Rs. 4-7-6, 
which dated at any rate from 1846, a construction of these 
summary instruments without regard to the practice custom- 
arily observed, would be inconclusive and at most would raise 
only one of those questions of construction of private instru- 
ments, which, it has been said, does not truly raise a question 
of law. f 

The appellants finally cited as a relevant authority the case 
of Chaudhri Satgur Prashad v. Kishore La? and contended that, 
because the jama-wastl-bakis were documents and were somewhat 
obscure, their introduction in evidence raised a question of law, 
which took the appeal out of the general rule as to concurrent 
findings. In their Lordships’ opinion that decision has no bear- 
ing upon the present case. Special documents, which were 
either themselves documents of title or were statements intend- 
ed to have effect as claims, compromises, or surrenders of legal 
rights, were there the material, from which an inference had 


2. (1919) L.R. 46 I.A. 197: 1.L.R. 42 A. 152: 38 M.L.J. 259 (P.C.). 
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been drawn in the Indian Courts, and, in the opinion of their 
Lordships’ Board, their special character assimilated the ques- 
tions which they raised to questions intrinsically of law. There 
is no such feature here. The facts stated in the jama-wasil-bakis 
are materials from which, when their purport is gathered, the 
inference of fact is finally to be drawn, namely, whether or 
not certain and sufficient payments had been made and made 
in time. Errors in those accounts, and obscurity in the mode 
of keeping them and of posting the amounts mentioned, are no 
more than similar errors and obscurities would be in oral testi- 
mony, and present the same difficulties in drawing a conclusion, 
but that conclusion, when once it is arrived at, is one of fact 
and no question arises of legal problems turning on the construc- 
tion of legal instruments. Nor does it avail to say that there 
ig no error shown on the face of the accounts, and that the 
system 6n which they have been kept and the result which they 
show are quite plain, for that is not to state a question of law, 
but to disagree with the Indian Courts sm toto on a matter of 
fact. 


, Their Lordships, being thus precluded from reviewing the 
concurrent findings of the Courts in India, need say no more 
with regard to the facts, except that they are not to be under- 
stood as expressing any doubt of their correctness. They will 
humbly advise His Majesty that this appeal should be dismissed 
with costs. 

Solicitors for appellants: Downer & Johnson. 
Solicitors for respondents: Chapman, Walker & Shephard. 


K.J.R. ` Appeal dismissed. 


[FULL BENCH. | 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[ORDINARY ORIGINAL CIVIL JURISDICTION. | 
PRESENT:+—SiR Murray Coutts Trotrer, Kit., Chief 
Justice, Mr. JUSTICE KUMARASWAMI SASTRI AND MR. JustTicz 
PAKENHAM WALSH. 


R. Ratnasabapathy Chettiar and others .. Plaintiffs* 
v. 
V. Devasigamony Pillai . Defendant. 


Limitation Act (IX of 1908), Arts 66, 67 and 6 Deches on register- 
ed mortgage deed—Sale of mortgaged property m execution—Deficiency— 


Suit to recover balance under the personal covenant in the deed—Limita- 


tion 


“C.S. No. 145 of 1925. 2nd November, 1928. 
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Where, upon a sale of the mortgaged property under a mortgage decree 


obtained in a suit on a registered mortgage deed, there is a deficiency, the 


period of limitation to recover the same under a personal covengnt in the 
said deed is six years under Article 116 of thc Limitation Act and not 
ihree years under Article 66 or Article 67 of the Act 


Ram Din v. Kalka Prasad, (1884) I.L.R. 7 All. 502: L.R. 12 I.A. 12 
(P.C) and Ganesh Lal Pandit v. Khetramohan Mahavatra, (1926) ILR. 
5 Pat. 585- L.R. 53 1.A. 134 51 M.L.J. 82 (P.C.) explained and distin- 
guished. 


Tricomdas Cooverji Bhota v. Gopuisth Jus Thaker, (1916) 1L.R. 44 
Cal. 759 L.R. H ILA. 65: 32 M L.J. 357 (P.C) applied. 


When the case came on for hearing in the first instance, 
the Court made the following 

ORDER. Beasley, J/.—In view of the decision of the Privy 
Council in Ganesh Lal Pandit v. Khetramohan Mahapatra’ and 
also in view of the numerous decisions in the Indian Courts which 
take a view contrary to what appears to have been taken in the 
Privy Council, I am referring the following question to a Full 
Bench: : 

“Where, upon a sale of the mortgaged property under a mortgage 
decree obtained in a suit on a registered mortgage decd, there is a deg- 


ciency, what is the period of limitation to recover the same under a per- 
sonal covenant in the said deed?’’ 


My reason for referring this question is, that it is extreme- 
ly doubtful whether the Privy Council in Ganesh Lal Pandit v. 
Khetramohan Mahapatra’ really had to decide this question 
which.seems to have been unnecessary for the purposes of that 
decision. 

K. S. Krishnaswanu Atyangar (with him P. S. Ramaswanu 
Atyangar) for plaintiffs—The question is : what is the 
period of limitation for a suit to enforce a personal 
covenant in a mortgage? The mortgage in question 
was executed on 2nd February, 1918, the amount being 
payable in 24 months, t.e., on 2nd February, 1920. The 
suit was filed on 19th February, 1925, t.c., mose than three 
years but less than six years of the date fixed for payment. The 
sale was held on 4th January, 1928. But it fetched only a 
small amount and a very large amount remained to be realised. 

The question is whether the personal remedy is barred. 
Ganesh Lal Pandit v. Khetramohan Mahapatra is quoted as 
being a decision against me. It is said that that case 
decides that the period is only three years under Art. 66. . But 
I submit that it decides no such thing. Tt was nêt at all neces- 
sary in that case to decide this point and the point never arose 


1. (1926) L.R. 53 I.A. 134: 1.L.R. 5 Pat, 585: 51 M.L.J. 82 (PC): 
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for decision. The suit there was brought more than 10 years 
after the cause of action had arisen. So also the case in Rani 


- Din v. Kalka Prasad.* These two cases are not applicable to 


the present case. 

Counsel then read extracts from the two decisions and 
cited Miller, Official Assignee v. Runga Nath Mowulick.* This 
holds that the period is six years. This is quoted with approval 
in Ganesh Lal Pandit v. Khetramohan Mahapatra? So it has 
to be taken that the Privy Council did not intend to lay down 


‘the contrary rule. The portion where they say that the three 


years’ rule’ governs is only obiter. I contend that Art. 116 is the 
article applicable. Art. 66 is only relevant to show the starting 
point of limitation. The two articles have to be taken together 
for this purpose. (Appeals Nos, 100 and 101 of 1925 since re- 
ported in Chengalamma Garu v. Yeeraraghava Naidu‘ is in my 
favour. ) 

V. V. Srinivasa Atyangar (with him T. N. Seshachala 
Aryar) for defendants—Ganesh Lal Pandit v. Khetramohan 
Mahapatra’ contains an express ruling on the point, and it was 
necessary for the decision of the case. Art. 116 cannot apply 
to.a personal covenant in'a mortgage-deed. 

In the corresponding section 117 of the Act of 1871 the 
word ‘compensation’ was absent, and the introduction of that 
word makes all the difference. Art. 66 alone applies ae the 
period-is only three years. 

The judgment of the Court was delivered by 


__, Kumaraswami Sastri, J.— The question referred to us for 
decision is the period of limitation applicable for the recovery 
of money due under a personal covenant contained in a register- 
ed deed of mortgage where the mortgage property has been 
sold and the claim is for the deficiency, whether the proper 
article to be applied is Art. 66 or Art. 67 as the case may be of 
the. First Schedule of the Limitation Act or Art. 116 of the 
same schedule. 


. Art. 66 applies to cases on a single bond where a ii ig 
specified for payment and the period of limitation is three years 
computed frorn the day so specified. Art. 67 applies to cases 
OB a single bond where no such day i is _ Specified, the period of 








2 (1926) L.R. 53 J.A. 134: I.L.R. 5 Pat. 585: 51 M.L.J. 82 (P.C): 
2. (1884) I.L.R. 7 A. 502: L.R. 12 I.A. 12 (P.C). 

3 (885) LER. 12 C 3. l 

4. cy en ki 
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limitation being three years computed from the date of the 
execution of the bond. 

A single or simple bond is a bond merely for the payment 
of a certain sum of money without any condition in or annexed 
to it (Halsbury, Vol. IH, p. 80). In Dixon, Heynes v. Digon” 
the distinction between single and double or double or condi- 
tional bond is pointed out by Collins, L.J. (at page 582). _ 

Article 116 provides for cases of compensation for the 
breach of a contract in writing registered, the period of limita- 
tion being six years commencing from the time when the period 
of limitation would begin to run against a suit brought on a 
similar contract not registered. lt is necessary therefore in 
order to ascertain the period of limitation to refer to the cor- 
responding articles applicable to unregistered documents evi- 
dencing contracts. 

It is contended by Myr. Krisanaswami Auvangar for the 
plaintiff-mortgagee that where a contract between the parties 
whether for payment of a fixed or an ascertained sum or not is 
reduced to writing and- registered, Arf. 116 is applicable even 
though the case may fall under Art. 6^ or Art. 67 and that the 
words “compensation for the breach of a contract” include a claim 
for an ascertained sum of money payable under a contract. 

Mr. Srinivasa Aiyangar for the defendant contends that 
Art. 116 has no application to suits for the recovery of an 
ascertained sum of money due on a bond, that even if it did, the 
article could only apply to cases not provided for specifically by 
any of the other articles, that where the question is as to which 
of two articles of the Limitation Act is to be applied, the more 
particular and specific article should be regarded as the article 
which has to be applied and that as Arts. 66 and 67 make specific 
provision for the recovery of monev due on a single bond, there 
is no scope for the application of Art. 116. 


I am of opinion that Art. 116 is the proper article to be - 


applied. 

Art. 115 refers to suits for compensation for the breach of 
any contract, expressed or implied, not in writing registered and 
not herein specically provided for; and the period of limita- 
tion is three years to run from the time when the contract is 
broken, or (where there‘are successive breaches) when the breach 
in respect of which the suit is instituted occurs, or was the 
breach is continuing) when it ceases. 

In the next article, Art. 116, the words “and not herein 
I provided for” are omitted and the starting period is 


5. (1900) 2 Ch D. 561. 
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to be taken as the period when time will begin to run if the 
contract was not registered. 


The omission of the words “and not herein specially 
provided for” in Art. 116 is, I think, significtnt. 

The contentions of Mr. Srinivasa Aiyangar have been nega- 
tived in a series of decisions of all the High Courts in India 
and Art. 116 has been applied to suits for payment of rent under 
registered rental agreements, to suits on registered deeds of 
partnership, to suits on registered simple bonds, to suits on re- 
gistered agreements to pay dower and to suits for the recovery 
of the balance due on registered mortgage bonds after the sale 
of the mortgage properties. 

In Vythilinga Pilla v. Thetchanamurthi Pilla it was held 
by Kindersley and Muthuswami Aya, JJ., that Art. 116 of 
the second schedule of the Limitytion Act governs a suit to 
recover arrears of rent payable on a registered contract. After 
pointing out that the words “not otherwise provided for” which 
occur in Art. 115 do not occur in Art. 116 and that the period 
of limitation is to commence when the period of limitation 
would begin to run against a suit hiought on a similar contract 
not registered, the lehrned Judges observe : 


“These terms appear to us large enough to cover contracts for pay- 
ment of rent, as well as other contracts when in writing registered. Jt 
was argued that a suit for arrears of rent was not a suit for ‘compensa- 
tion’ for breach of contract. But ‘coinpensation’ ıs the general term 
used also in the Indian Contract Act, S 73, to denote payment which a 


| party is entitled to claim on account of Juss or damage arising from breach 


of contract. The effect in this place is ic exclude suits for specific per- 
formance”? . ; 

In Magaluri Garudiah v. Narayana Rungiah" it was held 
by Sir Charles Turner, C. J., and Muthuswami Aiyar, J., that 
Art. 116 applies to a suit on a registered bond to pay a certain 
sum of money in instalments. The learned Judges overruled 
the plea of limitation on the ground that the bond was register- 
ed. They observe: 

“The plea of limitation cannot be sustained, the bond was register- 
ed, and the ruling of the Judge as to the article in the Limitation Act 
which governs suits for the recovery of mone:s payable under such instru- 
ments 1s supported by the decision of this and the other High Courts.” 


In Ranga Reddi v. Chinna Reddi* Muthuswami Aiyar and 
Shephard, JJ., held that a suit to recover an amount due in res- 
pect of-covenants in a registered deed of partnership was govern- 


6. (1880) I.L.R. 3 Mad 76. 7 (1881) I.L.R. 3 Mad. 359 
8. (1891) ILL.R. 14 Mad. 465: 1 M.L.J. 482. . 
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ed by Art. 116 and not by Art. 64. After referring to the fact 
that the contract of partnership contained an express stipula- 
tion as to the payment of losses and that the origin of the obli- 
gation in the suit was the registered contract, the learned 
Judges observe: 

“Tt was argued that Art 64, the article relating to suits on accounts 
stated, should be applied. That would be so, if the partnership contract 
rad not been registered, but that circumstance renders Art 116 applicable, 
as in the case of a suit against an agent it was held that the general Arts. 88 
and 89 would not govern the suit, because the agreement with the agent 
was registered. (Harender Kishore Singh v. The Admuinistrator-General 
of Bengal®). It was also held in Vythtlmga Pulai v. Thetchanamurth 
Pilla, that in a suit for rent founded on a registered agreement the same 
Art. 116 and not Art. 64 should be applied. The intention was to extend 
the period in favour of stuts to enforre obligations based on registered 
instruments. ’’ 

In Nobocoomar Mookhopadhaya v. Siru Mullick’ it was 
held by Sir Richard Garth, C. J., and Mitter, J., that a suit to 
recover money due on a registered bond is a suit for compensa- 
tion for breach of contract in writing registered and fell within 
the meaning of Art. 116 of the Limitation Act. In Umesh 
Chunder Miundiul v. Adarmoni Dasi it was held that a suit to 
recover arrears of rent due under a registered rental agreement 
is governed by Art. 116, though Ghose, J., felt some doubt on 
the question whether a suit for the recovery of arrears of rent 
on an agreement in writing registered is a suit for compensa- 
tion for breach of a contract within the meaning of Art. 116, 
but he felt bound by the various rulings of the different High 
Courts as to the construction to be put upon Art. 116. 


In Din Doyal Singh v. Gopal Sarun Narain Singh ” it was 
held by Trevelyan and Banerjee, JJ., that Art. 116 of the Limi- 
tation Act applied to a suit on a registered instalment bond 
and not Art. 74 which in express terms makes provision for 
instalment bonds. The learned Judges observe: 

“We think that Art. 116 is intenced to apply to all contracts in 
writing registered, whether there is or is not an express provision in the 
Limitation Act for similar contracts not registered, and this view seems 
confirmed by the distinction between the terms of this article and of Art. 115, 
in which the words ‘not herein specially provided for’ occur.’’ 

In Astatulla v. Danis Mohamed" it was held that a suit 
to recover dower fixed by a registered instrument was govern- 
ed by Art. 116 of the Limitation Act. 


6. (1880) I.L.R. 3 Mad. 76. 9. (1885) I.L.R. 12 È 
10. (1880) I.L.R. 6 C. 94, 11 (1887) I.L.R. 15 C. 221. 
12. (1891) I.L.R. 18 C. 506 13. (1922) I.L.R. 50 C. 
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In Mahamad Masaharal Ahad v. Mahamed Asimuddin™ 
the question as to whether a dower debt under a registered 
instruntent is governed by Art. 116 or by Arts. 103 and 104 is. 
discussed at great length and all the authorities on the subject 
have been reviewed, and it was held by Mookerjee and Rankin, 
JJ., that Art. 116 applied to such suits and that Arts. 103 and 
104 would not apply when there is no registered instrument. 


In Husain Ali Khan v. Hafis Ali Khan * it was held by a 
Full Bench of the Allahabad High Court that a suit on a register- 
ed bond for the payment of money was governed by Article 116. 
This view is followed in Khunni v. Nastr-ud-din Ahmad"? and 
the subsequent decisions of the Allahabad High Court. A similar 
view was taken in Ganesh Krishn v. Madhavrav Ravji, where 
it was held that a suit to recover a specific sum of money due 
on a registered bond or other written contract was a suit for 
compensation for breach of contract and fell within the mean- 
ing of Art. 116. In Lalchand Nanchand v. Narayan Hari "9 
it was held that Art. 146 applied to suits for debts or sums due 
on registered documents, and Ram Narain v. Kamta Singh 1 
was not followed. 


The same view was taken in Dinkar Hari v, Chhaganlal 
Narsidas.™® There the suit was to recover money on a register- 
ed document which was invalid as a mortgage for want of pro- 
per attestation and had therefore to be treated as a bond for 
the recovery oí money on personal covenant. It was held that 
the case was governed by Art. 116 and not by Art. 66. 


A contrary view was taken in Ram Narain v. Kamta Singh *® 
and. this case was followed in Jaggi Lal v. Sri Ram,” but this 
view was not approved by their Lordships of the Privy Council 
in Tricomdas Cooverji Bhoja v. Gopinath Jn Thakur.™ 

The decision of their Lordships of the Privy Council in 
Tricomdas Cooverjs Bhoja v. Gopinath Jiu Thakur ™ puts the 
applicability of Art. 116 to cases of registered bonds for pay- 
ment of assertained sums of money beyond controversy. The 


14. (1922) 27 C.W.N. 210. 
15. (1881) I.L.R. 3 All. 600 (FB. 


16. (1881) I.L.R. 4 AIL 255. a 
17. (4881) I.L.R. 6 B. 75- 

18. (1913) I.L.R. 37 B: 656. 

19. (1903) IeL.R. 26 A. 138. 

20. (1913) ILL.R. 38 B. 177 

21. (1912) I.L.R. 34 All. 464. 

22. (1916) I.L.R. 44 C. 759: L.R. 44 I.A. 65: 32 M.L.J. 357 (P.C). 
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suit arose out of a registered lease deed in respect of certain 
coal lands which provided that the lessee should pay a minimum 
royalty of Rs. 4,000 per annum by four equal instalments sub- 
ject to certain conditions which it is unnecessary to refer to. A 
suit was filed to recover the royalties due under this document. 
The plea of limitation was raised as the claim covered the rent 
due for more than three years. The High Court held that the 
whole amount claimed was recoverable as the case fell-within 
Art. 116 of the Second Schedule of the Limitation Act. On 
appeal to the Privy Council, their Lordships upheld the decision 
of the High Court. Lord Sumner after referring to the Limita- 
tion Acts of 1859, 1871 and 1877 observes: 

? “Both these Acts draw, as the Act of 1859 had drawn, a broad distinc- 
tion between unregistered and registered instruments much to the aaa’ 
of the latter. The question eventually arcse whether a suit for rent on 
registered contract in writing came under the Jonger or the shorter si 
On the one hand it bas been contended thai the provision as to rent is plain 
and unambiguous, and ought to be applied, and that in any case ‘“compensa- 
‘tion for the breach of a contract’ points rather to a claim for unliquidated 
damages than to a claim for payment of a sum certain On the other hand 
it has been pointed out that ‘compensation’ is used in the Indian Contract 
Act in a very wide sense, and that the ouussion from Art. 116 of the words, 
which occur in Art. 115, ‘and not herein specially provided for,’ is critical. 
Art. 116 is such a special provision, and is nol limited, and therefore, espe- 
cially in view of the distinction long estabtished- by, these Acts in favour -of 
registered: instruments, it must prevail. There is a scries of Indian decisions 
on the point, several of them in suits for reni, though most of them. are in 


-suits on bonds. They begin in 1880, and are to be found in all*the Indian 


High Courts. In spite of some doubts once only was it held in 1903 (Ram 
Narain v. Kamta Singhi’), that in such a sut Art. 110 and not Art. 116 
applied. Then ip 1908, and in this state of the decisions, Act IK of 1908 re- 
placed the Limitation Act of 1877 without altering the language or arrange- 
ment of the articles and in 1913, in Lalchand v. Narain 18 the High Court of 
Bombay held that, especially in view of this re-enactment, the current of deci- 
dions must be followed, and Rani Narain’s Case must be disapproved. In 
the present case the High Court treated the matter as settled law in the 
Saine sense, e 


Where the terms of a statute or ordinance are clear, their Lord- 
ships have decided that even a Jong and uniform course of judicial intei- 


pretation of it may be overruled, if it is contrary to the meaning of the | 


enactment. (Pate v. Patet). Such is not the case here. However argu- 
able the construction of Act XV of 1877 may have been when the matter 
was one of first impression, it certainly cannot be said that the’ construc- 
tion, for which the appellant argues was ever clearly right. On the con- 
trary, their Lordships accept the interpretation so often and so long put 


18, (1913) I.L.R. 37 B. 656, 19, (1903) f.L.R. 26 A. 138. 
22. (1916) I.L.R. 44 C. 759: L.R. H I.A. 65: 32 M.L.J. 357 (P.C). 
23, (1915) A.C. 1100. 


R—3 ; 


F, B. 


Ratn asaba- 


pdthy 
CKéttiar 
acces P: 
Devasiga- 
_ mony 
Pillai, 
Kumdra- 
swami 


Sastri, J. 


18 THE MADRAS LAW JOURNAL REPORTS. vor. 


upon the statute by the Courts in India, and think that the decisions cannor 
now be disturbed.’ 

Turning to mortgages, it is difficult to see how if a claim 
for arrears of rent on a registered bond can fall within Art. 116, 
a claim for money due on a personal covenant in a mortgage 
document would not equally be governed by Art. 116. 


On this question again there has been a uniform course of 
decisions. It has been held by all the High Courts that where 
Art. 132 applies to a claim to enforce payment of money charged 
on immoveable property by a sale of that property, Art. 116 
governs a case where the suit is to recover the deficiency arising 
out of such sale. 


In Rama Rao v. Veda Atyar ™ it was held that a register- 
ed mortgage deed which was inoperative as against the land 
comprised in the mortgage was geod as regards the personal 
covenant to pay the mortgage money and enabled the mort- 
gagee to sue for it within six years as provided by Art. 116 of 
the Limitation Act. 

, I may also refer to Chengalamma Garu v. Veeraraghava 
Naidu‘ where a similar view was taken by myself and Reilly, 
J, and to Rathnasams v. Subramapia, where it was held that 
Art. 116 applies. te a,suit to recover a mortgage debt due on a 
registered bond (see the observations of Sir Arthur es C. | 
and Muthuswami Aiyar, J., at page 59), 

In Unichaman v. Ahmed Kutt Kay? it was held by Subra- 


‘mania Aiyar and Benson, JJ., that a suit to recover money lent 


on a kanom which they treated as usufructuary mortgage owing 
to the mortgagor’s failure to put the mortgagee in possession 
was governed by Art. 116. 

The same view has been taken by the Calcutta High Court 
in a series of cases. 

In Miller v. Runganath Moultck*® it was held that a claim 
to recover money due cn a personal covenant in a mortgage 
bond was not governed by Art. 132 but by Art. 116. This 
case was referred to with approval by their Lordships of the 
Privy Council in Ganesh Lal Pandit v. Khetramohan Mahapatra ' 
which { shall refer to later on. 


mipri 


st- T 192%) L-R- 53 LA, 134: LL-R. 5 Pat 585: 31 M.L] Be Cy. 


3. (1885) I.L.R. 12 C. 389. 4. (1928) 55 M.L.J. 506. 
24. (1922) I.L.R. 46 M. 435: 44 M.L.J. 373. 

25. (1887) ILL.R. 11 M. 56. 

26, (1897) I.L.R. 21 M. 242: 8 M.L.J. 81. 
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In Jogme Mohn Chatterjee v. Bhoot Nath Ghosal* it 
was held by Ameer Ali, J., that where a deed of mortgage is 
ineffectual owing to registration by a Registrar having no juris- 
diction over the property, the liability on the personal covenant 
is governed by Art. 116.“ The learned Judge after finding that 
the Sub-Registrar had no jurisdiction over the property 
observes: 


“If I am right in that conclusion, it follows that the document 
cannot take effect as a mortgage deed; but, as it is registered, although 
the suit has been brought more than three years after the date of the 


execution, the claim is not barred as was contended for hy the defendant’s 
counsel, ”? 


In Rahmat Karini v. Abdul Karim™ it was held by Sir 
Francis Maclean, C.J., and Holmwood, J., that Art. 116 applies’ 
to a personal covenant to pay under a registered deed of mort- 


Rage 


Odindranath Mukerjee.?° 


The Allahabad High Court has also taken the same view 


in a series of cases. 
In Naubat Singh v. Indar Singh” it was held that a suit 
by a mortgagee to recover money due on a registered mortgage 
bond is governed by Art. 116 of the'J.imitation Act. The 
observations of the learned Judges at page 204 are clear. 


In Collector of Mirsapur v. Dawan Singh,” a suit to re- 
cover money due on a registered mortgage bond payable in 
instalments was held to be governed by Art. 116. 

In Sib Dayal v. Meharban,* a Full Bench of the Allaha- 
bad High Court accepted the view that a suit on a personal 
covenant in a registered mortgage bond was governed bv 
Art. 116. The learned Judges observe at page 36: 

‘Tn fact there is a uniform course of decisions in all the High 
Courts that Art. 116 of the Limitation Act would be appHcable to a mere 
money claim based on a registered, bond, ‘and not the general Art. 120’ ’’ 

It thus appears that all the High Courts have held that Art. 
116 of the Limitation Act governs suits to recover money on 
a personal covenant in a registered bond or deed of mortgage. 
1 have referred to the decisions in detail and to the views of the 
eminent Judges of the various High Courts as it is argued that 
these decisions have been overruled by the decisions of their 


A similar view was taken in Raja Ram Naratn Singh v. 
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Lordships of the Privy Council in Ram Din v. Kalka Prasad’ 
and Ganesh Lal Pandit v. Khetramohan Mahapatra, which 
compel us to hold that notwithstanding the current of authority, 
the three years’ rulé applies even in cases of registered mort- 
gage documents. `” 

I am of opinion that neither of these cases is authority for 
the view contended for. 

In Ram Din v. Kalka Prasad * the contention was that Art. 
132 applied even to cases where the claim was on the personal 
remedy. In that case the mortgage deed was dated the 25th of 
January, 1870, and the amount was repayable on the 13th of 
June of the same year. There was another mortgage for 
Rs. 900 and both the deeds contained a personal covenant to pay. 
Suits were instituted on the 21st and the 23rd August, 1880, on 
the two mortgage-deeds. In both the suits, the contention was 
that no decree can be passed against the defendant personally as 
more than six years had elapsed from the date of the execution 
of the bonds. The Srbordinate Judge upheld the contention 
and passed a decree only for the sale of the mortgage property 
which was governed by Art. 132 of the Limitation Act. The 
District Judge reversed the decision of the Subordinate Judge 
and held that Art. 132 applied both to the remedy by sale and 
the personal remedy. But the High Court reversed the decision 
of the District Judge and upheld the decision of the Subordinate 
Judge. . The argument in the Privy Council was that Art. 132 
applied to both the remedies, and this was negatived by their 
Lordships of the Privy Council. Their Lordships at page 505 
observe: | TA MUK 
“A period of nearly 10 years clapsed from the time at which the 
mortgage money with interest became payable before the suit was insti- 
tuted. The question submitted for their Lordships’ consideration is whe- 


‘ther, the lesser period of limitation, three or six years as the case may be, 


has barred the personal remedy against the mortgagec even though the 
mortgage remains in full force, as against the mortgaged property.” - 
It is significant that their Lordships usé the expression 
“three or six years as the case may be” which obviously has 
reference to whether the document is registered or not. Then 
their Lordships go on to consider the effect of Art. 132. Later 
on their Lordships refer to six years’ limitation with regard to 
suits on foreign judgments and some compound registered se- 
curities. Their Lordships were dealing with the Limitation Act 
IX of 1871 arfd I can see nothing in this decision which is 


———— 


1. (1926) L.R. 53 I.A. 134: I.L.R. 5 Pat. 585: 51 M.L.J. 82 (P.C). 
2. (1884) LL.R. 7 A. 502: L.R. 12 1.A. 12 (P.Q). 
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authority for the view that even as regards registered mort- 
gages the period of limitation is three years. The suit was 
filed 10 years after the cause of action arose and the only 
contention was that Art. 132 applied and gave the plaintiff a 
period of 12 years even as regards personal remedy. And it 
was this argument that was repelled by their Lordships. 
Ganesh Lal Pandit v. Khetramohan Mahapatra’ was also 
a case where a suit on a mortgage was instituted 10 years after 
the debt became payable, and there was no question as to whe- 
ther the three or six years’ rule applied as in either view the 
claim was over six years. The contention there also was that 
Art. 132 applied. The judgment was delivered by Mr. Ameer 
Ali and the statement in the judgment that 
‘tin the case of Raw Din v. Kalka Prasad? it was held by the Judicial Com- 
mittee that when a mortgagee sues on a personal covenant to make the 
mortgagor responsible for any deficiency in the tealisation of the mort- 
gage debt out of the mortgage properties, the claim would be barred in 
three years” 
is with all respect too wide if it is taken to include both un- 
registered and registered mortgages. As I pointed out, their 
Lordships in Ram Din v. Kalka Prasad’ the expression 
“three or six years as the case may be.” 


I may also point out that their Lordships of the Privy 
Council refer to with approval Miller v. Runganath Moulick, 
and the concluding portion of the passage which they cite from 
the judgment of the Calcutta High Court is to the effect that 
the personal liability has become barred as the suit was com- 
menced ‘more than six years after the accrual of the cause of 
action. The question was not whether Art. 66 or Art. 116 
applied but whether Art. 132 applied as the suit was filed beyond 
the period provided for both by Art. 66 and Art. 116. It also 
appears from the statement of facts as set out in the judgment 
that the mortgage document was not executed in compliance 
with the provisions of the Registration Act. It appears that 
the mortgagor Suryamani executed a power of attorney in fa- 
vour of one Lakhan on the 29th July, 1884, to execute and 
register the mortgage-deed and also a deed of sale and that it 
was registered on the 29th July, and that the mortgage and 
sale were executed on the 23rd July. Their Lordships of the 
Privy Council after referring to section 32 of the Registration 
Act agreed with the High Court in thinking that the sale-deed 

1. (1926) LR. 53 LA. 134: I.L.R. 5 Pat 585: 51 M.L.J. 82 (P.C). 


2. (1884) L.R. 12 I.A. 12: 1.L.R. 7 A 502 (PC). 
3. (1885) I.L.R. 12 C. 389. 
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was not validly executed. They also agreed with the High 
Court in thinking that 

“the prineipal mortgage purporting to have been executed by Suryamani 
was not executed in compliance with the provisions ot the law so as to 
make it binding on Suryamani.’’ 

I think that these facts show that the mortgage document 
in question was not properly registered and so was to be treated 
as an unregistered document and if this is so Art. 66 would be 
the article to be applied. 


I may also point out in this connection that their Lord- 
ships have in two cases before them held that the six years’ 
rule was applicable in cases of registered documents for pay- 
ment of money. 


In Kameshwar Pershad v. Rajkumari Rtuttan Koer™ the 
suit was to recover money due on £ mortgage bond executed on 
the Ist of March, 1872 by one Rani Asmedh Koer whereby the 


- money was repayable in September, 1875. She surrendered her 


estate to one Run Bahadur Singh on condition that he would 
pay her an allowance for maintenance and pay off her liabili- 
ties. A suit was filed by the mortgagee against the Rani and 
Run Bahadur Singh on the mortgage bond and it was held that 
the mortgage bond was not binding on Run Bahadur Singh. 
There was a prior ‘litigation which went to the Privy Council. 
On the 13th January, 1887, the appellant instituted a suit to 
have him declared liable personally on the agreement between 
himself and the Rani to pay her debts, the contention being 
that the case was governed by Art. 132. Lord Morris observes: 


“The first objection taken to the suit was that it was barred by 
the law of limitation. 


Prima facte, this would be obvious, for the bond was by its terms 
made payable in the month of September, 1875, whereas the right to sue the 
defendant for a personal debt would be limited to six years, and the present 
suit was not cammenced until the month of January, 1887, an interval 
of over 11 years The appellant, however, alleges that he comes within 
the limitation applicable to a charge on immoveable property, which would 
be 12 years; if he is mght in that contention, the suit, being instituted 
11 years and some months afterwards, is not barred. 


But it is necessary for the appellant to satisfy this Board that the 
charge upon the estate was one which was binding upon it, and, bearing 
in mind the facts of the earlier suit, and what was said by the Board in 
that case, their Lordships are not satisfied that it was so binding in fact. 
In this view, the period of six years, and uot the period of 12 years, applies 
in this case, and the suit is consequently barred ’’ 


NL NAPA Anama an 


33. (1892) L.R, 19 ILA. 234° I.L.R, 20 Ç. 79 (P.C). 
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In Betia Maharani v. The Collector of Etawah “ the suit was 
by the plaintiff as the assignee of a registered bond. Lord Hob- 
house in delivering the judgment of the Board observes: 


““This appeal raises questions under the Indian Limitation Act, 1877. 
The suit is brought on a bond for Rs. 7,000 executed on the 20th June, 
1876, by Lala Laik Singh, whose estate is now under the management of 
the Court of Wards, in favour of the firm of Gopalji Kishen Das. The 
plaintiff, who 1s now appellant, is assignee of the bond. The defendant, 
‘the Collector of Etawah, represents the Court of Wards. 


The debt was made payable on the Ist November, 1876. Nothing 
bas been paid on it. The suit was brought on the 6th November, 1883, 
more than 12 years after the date of payment. The term of limitation is 
six years; so that the plaintiff has to prove circumstances which interfere 
with this running of time.’’ 

Then his Lordship deals with the various circumstances 
and holds that those circumstances were not made out. 

I have set out all the cases in detail and it seems to me that 
on the authorities as they stand the law is clear that the limita- 
tion 1s six years and that it would requirg a clear pronouncement 
of their Lordships of the Privy Council overruling the long course 
of decisiéns as to mortgages to enable me to hold that the 
period of limitation applicable is three years under Art. 66. 

I do not think that the two cases Ganesh Lal Pandit v. 
Khetramolan Mahapatra’ and Ram Din'v. Kalka Prasad’ con- 
‘tain any such clear pronouncement of their Lordships of the 
Privy Council. On the contrary I do not think, having regard 
_to the considerations which I have already set out, their Lord- 
ships had in mind the question which is at present in issue, 
namely, the applicability of Art. 66 or 116. 

I would answer the reference by stating that the period of 
limitation is governed by Art. 116 where the claim is to recove, 
money due on a personal covenant contained in a deed of 


mortgage. 


N.S. Referefice answered. 


Mec ite O O RnB cl Ben al te dant rt Rit Sa 
1 (1926) LR 53 1A.-134 I.L.R. 5 Pat. 585: 51 M.L.J. 82 (P.C.) 
2 (1884) L.R. 12 I.A., 12: 1.L.R. 7 A Œ (P.C) 
34. (1804) L-R. 22 LA. 31 : I.L.R. 17 A. 198 (P.C). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JusTicE PHILIPS AND MR. JUSTICE 
ODGERS, 


The Secretary of State for India in Council 
represented by the Collector of Tinnevelly. Appellani* ( Deft.) 
U. 
Sri Kuthalanathaswami Temple through its 
trustees (1) Subramania Pillai (resigned 
his trusteeship) and (2) Ramasamia Pillai .. Respondenis 
(Plffs.). 


Assessment—Goverument’s right to levy—Agreement amnplied preclud- 
tig—Ewidence—Settlement register of 1874—Entry of property tn, as “ porani- 
‘boke’’ and statement in, remarks colwmn thereof that it was “pagoda 
poramboke’’—Effect—‘Poramboke’’—Land classified as—Assessment on— 
Government's right to levy—EasementRight of—Acquistiton of—Acts done 
to acqusre right of ownership +f can be relied upon for purpose of--Tule 
Admission in pleadings of—W hat amounis to. 


The Sovereign power îs entitled to levy assessment on all lands within 
its territory. _ 


An entry in the settlement register of 1874 classifying certain land as 
‘‘noramboke’’ and stating in the remarks column that the land was “ pagoda 
poramboke’’ is a very slender basis for finding an implied agreement by 
Government not to levy assessment thereon. 

By classifying a land as poramboke the Government does not relinquish: 
the right to levy assessment on it for all time. 

Where a man exercises acts of ownership he cannot have the antneus 
necessary for acquiring an easement by the doing of those acts, 

In a suit between a temple and the Government relating to, property A, 
the Government filed a written statement which alleged that the only property 
to which the plaint temple was entitled was property B iy the suit village and 
that the property in dispute in that suit was outside the survey number which 
comprised property B, 

Held, that the allegation did not amount to an admission by the Govern- 


nent of the title of ‘the temple to property B, so as to preclude it from 
thereafter contending that property B did not belong to the temple. 


Appeal preferred against the decree of the Court of the 
Additional Subordinate Judge of Tinnevelly, dated the 3rd day 
of December, 1923, in O.S. No. 20 of 1919. 


The Government Pleader for appellant. 


T. Rangachartar, P. N. Marthandam Pillas and A. Daiva- 
nayagant Psilas for respondents. 


= 
= mamar 


*Appeal No. 181 of 1924. 2lst March, 1928. 
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The Court delivered the following 


Jupcments. Phillips, J:—This appeal relates to the Kutha- 
lanathaswami temple at Kuttalam of which the plaintiffs (res- 
pondents) are the trustees. The suit is brought for a declara- 
tion that the plaint property belongs to the plaint temple and the 
Government has no right to levy any assessment on the same. 
The plaint property is Survey No. 482 of Kuttalam and the 
temple itself stands in this survey number. In 1874 the field 
was undivided and in the settlement register, Ex. V, it is classed 
as poramboke, while in the remarks column is the word “pagoda.” 
The field itself is about 27 acres in extent. In the re-survey 
of 1908 the field has been sub-divided into 51 sub-divisions. 
The sites of the temple and of some mantapams and other build- 
ings intimately connected with the temple have been left as 
poramboke, but in respect af the other sub-divisions the Govern- 
ment (defendant) issued inam pattas, but these pattas were 
refused and accordingly ordinary assessment has been levied on 
these items. The respondents’ contention is that the Govern- 
ment has no right to alter the classification of the land or to 
levy any assessment thereon, and this contention has been up- 
held by the Lower Court. The temple claims the whole pro- 
perty as its own absolute property, but has no title-deed for 
the same. It-is not easy to understand on what ground the 
Subordinate Judge has found ownership in the temple. The 
finding appears to be based on evidence of acts of ownership 
on the plaint property, but it is evidently not intended to be 
a finding that the plaintiffs have acquired a prescriptive right, 
for there is in the judgment no reference to these acts having 
been continued for over 60 years. In this Court Mr. Ranga- 
chari for the respondents has not attempted to make out any 
prescriptive right, but has based his argument on the owner- 
ship of the plaintiffs. It has long been recognised that the 
Sovereign power is entitled to levy assessment or all lands with- 
in its territory. So long ago as 1850 in Maharajadheeraj Raya 
Mahkatab Chund Bahadur v. The Bengal Government the prin- 
ciple was enunciated as being that the ruling power is interested 
in a certain proportion of the produce of every beegah, except so 
far as it shall have transferred, relinquished or compounded its 
right thereto, and all persons claiming the benefit of such exemp- 
tions being bound to establish their respective claims and titles. 
The same principle was affirmed in Secretury of State for 


1. (1850) 4 M.I.A. 466 at 497. 
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India v. Bas Raj Ba, where at page 646 it was observed with 
reference to inhabitants in some territory ceded to the Bombay 
Government that 

“the only legal enforceable rights they could have as against their new 
sovercign were thosc, and only those, which that ncw sovereign, by agree- 
ment expressed or implied or by legislation, chose to confer upon them.’’ 


We therefore start in this case with an assumption that the 
defendant has a right to levy assessment on all lands within his 
jurisdiction, including the plaint property, unless it can be proved 
that either by statute or by agreement the plaint property is 
exempt from liability. This principle was not disputed, and 
cannot be disputed, by the respondents, but it is contended that 
the evidence in the case is sufficient to prove an implied agrec- 
ment between the Government and the plaintiffs (respondents) 
that the suit property is exempt from taxation. When we come 
to examine this evidence it appears to be based upon the entry 
in the settlement register of 1874 in which Survey No. 482 is 
classed as “poramboke” and is said in the remarks column to 
he “pagoda poramboke”. «This seems to be a very slender basis 
for finding an implied agreement not to levy assessment. Reliance 
is pfced on a single observation in Thewu Pandtthan v. The 
Secretary of State for Indis? where poramboke is referred to as 


follows : l 
“Poramboke . . . . is land which the Revenue Officers at the 


scttlement considered was required for these public purposes and which 
should not, therefore, at any time, be granted on patta, and on which it 
was for this reason useless to fix any assessment ”” 


This observation merely relates to the opinion of the Re- 
venue Officers and is no authority for holding that by classify- 
ing a land as poramboke the Government relinquishes the right 
to levy assessment on it for all time. Poramboke is defiped in 


Wilson’s Glossary thus: 
‘*Such portions of an estate or village lands liable to revenue us 
do not admit of cultivation and are therefore exempt from assessment.’’ 


a definition which was accepted by this Court in Seshachala 
Chetty v. Chinnaswams.‘ That definition shows clearly that 
poramboke is liable to revenue, but that the right to levy assess- 


ement on it is given up by the Government for certain reasons; 


but it does not follow that, if those reasons cease to exist, or 
are held to be inadequate, the Government cannot levy assess- 
ment if it so chooses. It was sought to support this alleged 
prohibition of assessment by Board’s Standing Order No. 15, 

2. (1915) L.R. 42 I.A. 229: I.L.R. 39 B 625: 29 ML.J. 242 (P.C.). 


3. (1898) I.L.K. 21 M. 433 (F.B.). 
4. (1916) I.L.R. 40 M. 410: 32 M.L.J. (Sup) 1 (FB). 


a 
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which, while restricting the grant of poramboke land, recog- 
nises that it may be assigned in certain cases. In the present 
case a large portion of Survey No. 482 has been occupied by 
private individuals unconnected with the temple, and bas been 
utilised for purposes not intended to benefit the pagoda. 
Apparently, in 1874, the Government considered that the whole 
of Survey No. 482 should be reserved for pagoda purposes, and 
in 1908, finding that this reservation of the whole extent was 
either impossible or undesirable, decided to convert the land from 
poramboke to ayan and grant inam pattas in respect thereof. 
Pattas were offered to the temple trustees free of assessment, 
and consequently revested in them rights, which possibly they 
had lost by adverse possession, and it appears that the action 
taken by the Government was wholly in the interests of the temple 
itself. This appears from Ex. II, Board’s proceedings, ‘dated 
15th June, 1907. The tru%tees, however, refused this generous 
offer and now sue to enforce their supposed rights. 


The question then remains, can any agreement to forego 
assessment for all time be implied by the mere classification of 
the suit land as poramboke in 1874? The suggestion that the 
entry of the word “pagoda” in the remarks column means that 
the pagoda was the absolute owner of the poramboke must be 
rejected in himine. For instance, village site is classified as 
poramboke and also road, channels, tanks, etc., and we get these 
words entered in the remarks column, which shows that the 
words are merely descriptive and confer no title. So far as 
village site is concerned it was held in The Taluk Board, Dindigul 
v. Vedkataramier © that such site was not vested in the villagers 
and that the Government could assign the same to other persons. 
That there was no agreement in 1874, or prior to it, is also 
clear from the inam settlement in 1864-65. A large extent of 
land (about 50 acres in extent) was confirmed as inam in 
favour of the plaint temple, but Survey No. 482 was not dealt 
with at that inam settlement. It appears from Exhibit II (para- 
graph 7 of Mr. Murdoch’s letter, dated 3rd March, 1907) 
that a small portion of Survey No. 482 was classified as inam 
in 1814 and this was not confirmed in the Inam Settlement of 
1864-65. If, as contended, there really had been a grant of 
this Survey No. 482, whether before or after the advent of 
British Rule, it is clear from the proceedings at the inam settle- 
ment that such grant was not recognised by, the Inam Com- 
missioner. That being so, it is impossible to presume from the 


5. (1923) I.L.R. 46 M. 866: 45 M L.J. 333. 
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Secretary of classification of the land as poramboke in 1874 that there was 


State for 


India an agreement by Government not to levy assessment on the 
Si land. 
Rare na The only other evidence relied on by the respondents is 


Temple. Ex. Q (1) and this is a written statement filed by the appellants 
Philitps, J. in O.S. No. 8 of 1902 in the Sub-Court of Tinnevelly in a suit 
between the present parties in respect of a certain land adjoin- 
ing Survey No. 482—a dispute which was eventually compro- 
mised. The alleged admission is as follows: 
“The only property to which the plaint temple is entitled is Survey 
` No. 482 in Kuttalam village and the properties in dispute are situated out- 
side the said survey number.” 
It is contended that this amounts to a clear admission that 
Survey No. 482 was the absolute property of the present plain- 
tiffs. When the nature of the suit in which this written. state- 
ment was filed is considered, it is “evident that this so-called 
. admission was merely a pleading that the suit properties were 
not the property of the temple and that the temple’s rights were 
confined to Survey No. 482 which had been classed as temple 
porgmboke at the previous settlement. There is no admission 
that the Government had given up its rights over Survey 
No. 482. ‘There is only a mere pleading that the plaint 
property in that suit was distinct from Survey No. 482, 
to which the plaint temple was entitled. There is no 
admission that the ternple was entitled to the whole of Survey 
No. 482,*nor is there any admission that the manner in which 
it was entitled was such as to deprive the Government of its 
prerogative of levying assessment. On this statement it ,is im- 
possible to hold that the plaintiffs have established their owner- 
ship or any agreement by the Government not to levy assess- 
ment. That being so, the plaintiffs’ whole suit must fail. It 
is therefore unnecessary to consider the argument put forward 
by the learned Government Pleader that the easernent allowed 
by the Lower Court for items 6, 7, 38, 50 and 51 must in any 
case be disallowed as the plaintifs had not pleaded any easement 
right but only ownership, and it is conceded for the respondents 
* that in view of the Full Bench ruling in Subba Rao v. Lakshmana 
Rao,’ this finding as to easement cannot be supported. The 
further question of limitation need not be discussed as, whether 
the suit is or is not within time, it must fail on its merits. The 
result 1s that the appeal must be allowed and the plaintiffs’ suit 
dismissed with costs throughout. 


6. (1925) I.L.R. 49 M. 820 (T.B). 
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The memorandum of objections which relates to items 6, 7, 
38, 50 and 51 must also be dismissed with costs. 

Odgers, J.—This is a suit by two trustees of the Sri Kuthala- 
nathaswam temple against the Secretary of State for a de- 
claration that the plaint temple is entitled absolutely to certain 
properties free from assessment. The cause of action is said 
to have arisen in April, 1916 when the Government began to set 
up a title to the sites in question. 

The survey number in dispute is 482 and its extent is 
27 acres and odd. This is seen in Ex. V which is the survey 
and settldment register of the village of Kuttalam of 1874 
where the survey number is described as poramiboke of 27 acres 
in extent; no pattadar’s name but the word “pagoda” appears 
in the remarks column. In 1905-6, as shown by Ex. VI, this 
number was sub-divided into a number of smaller plots cor- 
` sisting for our present purpose’of (1) poramboke, which is the 
site of the temple buildings, and (2) inams with regard to the 
temple curtilage (see Ex. VI, e Re-Survey Register, pp. 99 
to 94). In the remarks column ae sub-divisions are very vari- 
ously given as road, temple, channel, matam, etc. With regard. 
to the temple properties the trustee of the temple is entered as 
the pattadar or inamdar. Inam deeds were offered to the 
trustees (Ex. XVI) and refused (Ex. III); the inam was can- 
celled by Government (Ex. IV) and ordinary dry assessment was 
levied (Ex. XX). It is contended for the temple that there is 
an implied lost grant whereby some Government or rultr at 
some time beyond the memory of man granted to this temple 
these 27 and odd acres to be held free of assessment. It is 
said that in 1874 by Ex. V the whole acreage is included as 
temple poramboke and this constitutes a kind of agreement or 
contract by Government that they will waive assessment on the 
whole extent of No. 482 for ever. It is of course not contended 
that Government has levied any assdssment on the lands actually 
occupied by the temple buildings or those used in conn&éction there- 
with. But it is said that as Ex. V refers to the whole extent as 
temple poramboke, Government has no right to treat any part of 
No. 482 as assessable. As has been remarked, the entry in Ex. V 
does not show any owner’s name under the column headed “patta- 
dar's name and number” but in column 15, the remarks column, 
appears the word “pagoda.” 

Poramboke | is defined in Wilson’s Glossary as 


“such portions of an estate or village lands liable to revenue as do 
not admit of cultivation, and are therefore exempt from assessment as 
sterile or waste land, etc.’’ 
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This has been adopted judicially in Seshachala Chetty v. 
Chennaswamt,* which inter alia decided that excess natham may 
be transferred to ayan. As long ago as 1850 it was held in Maka- 
rajadheeray Raja Mahatab Chund Bahadur v. The Bengal Gov- 
ernment that exemption from assessment must be strictly proved 
and in Sam v. Ramalinga Mudaliar™ it is said that 
“all lands are liable to pay land revenue unless they are exempted 
by statute or by any binding engagement between the Government and the 
landowner. The British Government were not bound to recognise the revenue- 
free grants of the previous Governments, though in practice they did 
recognise them.”? af l 

This same point of view is emphasized by the Privy Council 
in Secretary of State for India v. Bat Raj Bas,” where their Lord- 
ships say: 

“The only legal enforceable rights they (ie, ancestors of the plaiu- 
tiffs) could have as against their new*sovereign were those, and only those, 
which that new sovereign, by agreement expressed or implied or by legis- 
lation, chose to confer upon them.’’ 


See also Vaje Sfugji v. Secretary of Stale for India? also a 
„decision of the Privy Council to the same effect and a decision of - 
our own Court in Hanumank: v. Secretary of State,’ where the 
learned Judges say: 
“Tf the plaintiff claims to hold the land free from the payment of 
such assessment as the Government may fix, he must show some grant 
exempting him from the payment of the ordinary assessment.’’ 


‘Section 2 (1) of Madras Act III of 1905 (The Madras 
Land Encroachment Act) declares that 

“tag to lands save also in so far as they are temple site or owned 
as house site or back-yard, they are and are hereby declared to be the pro- 
perty of Government.’’ 


Further 


“the right of the Government to assess land to tand revenue and 
to vary it is a prerogative mght of the Crown to exact from a subject 
holding arable land its share of the produce or the equivalent of such 
produce © Kelu Nair v. Secretary of State for Indra 10 


A 
~ 


It seems therefore that the proceeding of Government under 
Ex. VI was perfectly justified, especially as Baden-Powell points 


1 (1850) 4 M.I.A. 466 at 497. | 
2. (1915) I.L.R. 39 B. 625 at 646 . L.R. 421A. 229 - 29 M.L.J 242 (P.C). 
4. (1916) LL.R. 40 M. 410 at 465 : 32 M.L-J. (Sup) 1 (FB). 


7. (1916) I.L.R 40 M. 664 at 667: 30 M.L.j. 600. 

R. (1924) I.L.R, 48 B 613: L.R. 51 I.A. 357. 47 M.L.J. 574 (P.C. 
9. (1911) I.L.R. 36 M. 373: 22 M.L.J. 445 

10. (1925) I.L.R. 48 M. 586 at 590: 49 M.T..J. 79. 
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out in his “Land Tenures,” p. 75 that the duration of a settlement 
is 30 years unless it can be said that the entry in the remarks 
column in Ex. V is to be taken to establish either the recognition 
of a lost grant, t.e., a grant by some former ruler which has been 
lost or to evidence a contract or engagement by Government that 
it will always regard the whole extent of No. 482 as temple poram- 
boke and therefore free from assessment. The remark “pagoda” 
seems to me merely to be.a description of the poramboke just 
as one can have road or channel or cart track poramboke and 
not to afford evidence of either a recognition of a lost grant or 
a present engagement on the part of Government. Reference 
has been made to Thewu Pandithan v. The Secretary of State 
for Indie’ to show the classification of lands in Tinnevelly. The 
fourth division is poramboke, +.e., unoccupied waste that is not 
cultivable or assessed. Benson, J., then goes on to say: 

“The poramboke is land eiaei for village site, threshing floors, 
roads, banks of tanks, channels, etc. This is land which the Revenue 
officers at the settlement considered was required for these public pur- 


poses, and which should not, therefore, at any ume be granted on patta, 
and on which it was for this reason useless to fix any assessment.’’ 


The learned Judge, therefore, does not say that this deci- 
sion of the Revenue Officers was binding for all time and 
could not be reconsidered at the next settlement. Reference 
was made to The Secretary of State v. Raghunatha Tatha- 
chartar, where Sadasiva Aiyar, J., points out that poramboke 
is often loosély used to mean whatever land does not yield 
revenue to Government and that a grant of poramboke must 
include unassessed waste which is not communal property. For 
the respondents much reliance has been placed on Ex. Q-1 which 
is said to be an admission by Government of the absolute owner- 
ship of the temple in these lands. Ex. Q-1 is a written state- 
ment of the Secretary of State in O.S. No. 8 of 1902 in the 
Court of the Additional Subordinate Judge at Tinnevelly. Para- 
graph 2 begins as follows: ° 

The only property to which the plaint temple is entitled is Survey 
No. 482 in Kuttalam village and the properties in dispute are situated out- 


side the said survey number and have always been at the disposal of 
Government. ’’ 


It is said that that litigation concerned the claim of the 


temple to the exclusive possession of the well-known Kuttalam 
Falls. The question is: Can these words be said tp admit the 





3. (1898) I.L.R. 21 M. 433 (F.B.). 
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absolute title of the plaintiffs to the whole of the extent of 
No. 482? In my opinion, they cannot. No. 482 was not in 
dispute in O.S. No. 8 and all that the words quoted can fairly 
be taken to mean is that any title which the defendants had in 
the lands adjoining the temple is confined to No. 482. In my 
opinion, it only means that the rights of the plaintiffs are con- 
fined within the four corners of No. 482 which is a very different 
thing from meaning that they are entitled to the whole extent 
of No. 482. The learned Additional Subordinate Judge has taken 
a curious view. He relies on the admission in Ex. Q-1 and 
the entry in Ex. V and considers the sub-divisions one by one 
and comes to the conclusion that with regard to the lands the 
temple has been exercising certain acts of ownership therepn 
and that they are therefore temple property. With regard to 
certain of the sub-divisions representing a road, the learned 
Judge.somewhat curiously holds that the road does not belong 
to the temple but that the trustees are entitled to a “special 
right” of holding bopths, etc., on festive occasions. With re- 
gard to the river (sub-division 50) he holds that the bed of the 
river belongs to Government, but that the temple has the right 
to the trees in the river-bed and also the ownership of the re- 
vetment on the western bank, and the customary rights of wor- 
ship and approach at the river. These he describes as peculiar 
rights. With regard to these so-called special particular rights, 
there can be no argument. Admittedly the temple has been 
doing certain acts with regard to the road and river in their 
assertion of their alleged rights as owners. The rights reserved 
to them by the leamed Additional Subordinate Judge can onlv 
be rights of easement. There is no issue as to any rights ot 
easement and in the view I take on the main question, this dis- 
cussion really does not arise. On that ground alone no such 
rights could be reserved to the plaintiffs on the facts and Subba 
Rao v. Lakshmana Rao? makes it perfectly clear that where a 
man exercises acts of ownership he cannot have the animus 
necessary for acquiring an easement by the doing of those acts. 
Again the acts of ownership attributed to the plaintiffs seem to 
me to be merely fugitive or intermittent and would not be such 
as to establish any effective possession as against the rights of 
Government. (See The Taluk Board, Dindigul v. Venkat- 
ramier.) It, therefore, seems to me that the judgment of the 
learned) Subordinate Judge is wrong and must be reversed. 
5 (1923) I.L.R. 46 M. 866: 45 M.T..J. 333. 
6. (1925) I.L.R. 49 M. 820 (FB). 
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A memorandum of objections has been put in but was not 
argued by Mr. Rangachart who stated that it stood or fell with 
the decision in the main case. The appeal must therefore be 
allowed with costs here and below and the memorandum of 
objections dismissed with costs. 


A. S. V. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr, JUSTICE DEVADOSS. 

R. Srinivasa Reddy Petitioner* (Petitioner). 
v. 

M. Dasaratharama Reddy Respondent ( Cownter- 

Petitioner). 

Criminal Procedwre Code (K of 1898), S 145, clause (4), Proviso 1— 

Consiruchion—Prehoenary order—Delay in passiny of, mot due to peh- 
lioner—Petitioner tf loses benefit of section by reason of. 


A reasonable interpretation ought to be placed upon the first proviso 
to clause (4) of S. 145, Criminal Procedure Code, and not a literal inter- 
pretation which would defeat the very object of the clause. 


Where, therefore, a person who is entitled to complain of A 
dispossession goes before a Magistrate and complains of such disposses- 
sion, if for no reason or no fault of his, the Magistrate does not pass 
a preliminary order at once but delays the passing of that order, though 
it may be bona fide, the person who complained to him of forcible dis- 
possession should not be deprived of the benefit of S. 145 by | reason of 
the delay caused in the Magistrate’s Court. 

Petition under sections 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the Sub-divisional Magistrate of Saidapet, dated 
4th November, 1927 in Mis. Case No. 47 of 1927. 


V. L. Ethiraj for petitioner. 

The Public Prosecutor for the Crown. 
Muhammad Asker Als for respondent. 
The Court made the following 


ORDER. —The point raised in this case is that there was 
forcible dispossession, according to the petitioner on the Ist 
June, 1927, and according to the Sub-divisional Magistrate 
there was dispossession early in May, within two months of 
the presentation of this petition; but the Magistrate has found 
against the petitioner on the ground that the forcible disposses- 
sion was more than-two months before the date of his preli- 





*Cr R C No 963 of 1927. 
(Cr. R. P. No. 867 of 1927) 


R—5 * 


15th March, 1928. 


Secretary of 
State for 
Indis ` 
F. 
Sri 
Kuthala- 
nathaswam! 
Temple. 


Odgers, J. 





Srinivasa 
Reddy 
ev, 

Dasaratha- 
rama Keddy. 


Srinivasa 
"Reddy 
b `’ 


Dasaratha- 
rama Feddy. 


34 THe MADRAS LAW JOURNAL REPORTS. [f vor. 


minary order. He has not definitely found whether there was 
or there was not forcible dispossession. The counter-petitioner’s 
title to the property was under a sale-deed obtained by him on 
31st May, 1927. He could not have had possession before that. 
If the Magistrate finds there was forcible dispossession, then he 
would have to see whether the lst proviso to clause 4 of S. 145 
is applicable to the case. The question he has to consider 
is this: When a person complains to the Magistrate is of 
forcible disposséssion within a few days after the dispossession 
and asks him to take proceedings under section 145, if the 
Magistrate either by reason of his sending the petition to the 
police for enquiry or owing to pressure of work is not able to 
pass a preliminary order within two months, whether the oppo- 
site party should have the benefit of the delay caused in the 
Magistrate’s Court. Though the words of the proviso are 
capable of the interpretation that’the forcible dispossession 
must be within two months of the order yet the intent and the 
object of the section myst be taken into consideration before 
a literal interpretation is put upon it. Where a person who is 
entitled to complain of forcible dispossession goes before a 
Magistrate and complains of forcible dispossession, if for no 
reason or any fault of his, the Magistrate does not pass a pre- 
liminary order at once but delays the passing of that order though 
it may be bona fade, the person who complained to him of forci- 
ble dispossession should not be deprived of the benefit of 
S. 145 by reason of the delay caused in the Magistrate’s Court. 
I am supported in this view by my brother Wallace, J., who in 
Cr. R. C. No. 539 of 1926 observes : 

“I am not prepared at present to subscribe to the proposition that 
a party taking possession by force must be retained in possession if owing 
to delay after the dispossessed party has asked the Court to take action, 


on the part of the Court taking action over two months have elapsed 
before the Court finally makes up its mind to issue the preliminary order °’ 


I think a Teasonable interpretation ought to be placed upon 
the proviso and not a literal interpretation which would defeat 
the very object of section 145 (4) which relates to disposses- 
sion of immoveable property. I set aside the order of the 
Magistrate and direct him to restore the application to file and 
dispose of it in the light of the observations made above. 


A.S.V. Case remanded. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT: —MR. JUSTICE KUMARASWAMI SASTRI. 


Nemichand Sowcar .. Petitioner” 
v. - 
Kesarimull Sowcar and another .. Respondents. 


Arbitretion—Award—Decree m terms-of, under Indian Arbitration Ac? 
or wider Civil Procedure Code—Atocard not signed by all arbitrators—S#b- 
mission not filed as required by Original Side Rules—Effect—Portion of 
award cannot be made a rule of Court—Contract by one party to pay 
another d sw of money as per award in such a case—-Remedy of latter. 

On an application for a decree in terms of an award, the award was 
brought to Court by one of the arbitrators at the mstance of the petitioner. 
The award was not signed by all the arbitrators. 

Held, that the award. could nêt be made a rule of Court either under 
the Indian Arbitration Act or under the Code of Civil Procedure. 

The award could not be made a rule of Court under the Indian Arbitra- 


tion Act because the submission was not filddeas required by the Original ` 


Side Rules, and the award was not signed by all the arbitrators. It could not 
be made a rule of Court under the Code of Civil Procedure .because éhe 
award was not by all the arbitrators, as required by S. 10 of Schedule IT 
of the Code. 


Neither under the Indian Arbitration Act nor under the Code can th- 


Court make part of an award a rule of Court. 


The remedy of a party to a reference who says that the award has been 
accepted by the other party to the reference and that the latter hare entered 
into a special contract to pay him a sum of money is to file a suit on 
that contract and get a decree for the payment of the money. He cannot 
ask the Court to make that portion of the award a rule of Court. 

V. Ramaswami Atyar for petitioner. 

V. C. Gopalaratnam for respondents. 

The Court delivered the following 

JUDGMENT.—This is an application for a decree in terms 
of an award which is said to have been given by certain arbitra- 
tors. 

The award was brought to Court by one of the arbitrators 
at the instance of the petitioner. There is a dispute as to the 
validity of the award. The petitioner says that the award was 
by five arbitrators but we find that only one has signed it and 
he has presented it in Court. The respondents say that the 
reference was only to two arbitrators of whom only one has 
signed the award. In any view it seems to me that the award 
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cannot be enforced as an award because it is not signed by five 
arbitrators as stated by the petitioner or by two as stated by 
the respondents. 

Under the Indian Arbitration Act there has to be a written 
submission to arbitration and under the Original Side Rules it is 
the arbitrators that have to file the award in Court with the sub- 
mission at the request of the parties. 

Order 38, Rule 7 of the Original Side Rules says that an 
arbitrator or umpire desirous of filing an award in Court shall 
present to the Registrar a request to file the same, duly stamped, 
together with the submission to arbitration, and the award or a 
signed copy therdof. The said award or copies shall, unless 
otherwise ordered, be signed by the arbitrator or umpire. 


Section 11 of the Indian Arbitration Act says that when the 
arbitrators or umpire have made their awaid they shall sign it. 

Sub-clause (2) says that the arbitrators or umpire shall, 
at the request of any party to the submission or any person 
claiming under him, anf upon payment of the fees and charges 
due in respect of the arbitration and award, and of the costs 
and charges of filing the award, cause the award or a 
signed copy of it, to be filed in the Court; and notice 
of the filing shall be given to the parties by the arbitrators 
or umpire. 

If the Indian Arbitration Act applies, it is clear that the 
award cannot be made a rule of Court because the submis- 
sion is not filed as required by the rules. And it is admitted 
by the parties that the award has not been signed by all the 
arbitrators be it two or five. 


„Mr. Ramaswami Aiyar for the petitioner contends that 
the case does not fall under the Indian Arbitration Act be- 
cause a suit cannot be filed with or without the leave of the 
Court upon the cause of action. It does not appear to me 
that this objection is valid because the parties reside in Madras, 
one of the properties is situate in Madras and with the leave 
of the Court, a suit for partition can be filed. So far as the 
properties situate outside British India are concerned, they will 
be the subject-matter of a separate suit in the state where they 
are situate, but the properties situate in British India can be 


. divided with the leave of the Court as one item of immoveable 


property is situate in Madras and the parties reside in Madras. 


Even assuming that the case does not fall under the Indian 
Arbitration Act but under Schedule II of the Civil Procedure 
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Code, I must be satisfied that the award is an award which can 
be enforced. Section 20 of Schedule II of the Civil Procedure 
Code says that where any matter has been referred to arbitra- 
tion without the intervention of a Court, and an award has been 
made thereon, any person interested in the award may apply to 
any Court having jurisdiction over the subject-matter of the 
award that the award be filed in Court. 

Section 10 says that the award shall be signed by all the 
arbitrators. 

Admittedly this award has not been so signed. 


Mr. Ramaswami Aiyar’s last contention is that the res- 
pondents have accepted the award and agreed to pay the peti- 
tioner a certain sum of money and that I can enforce that por- 
tion of the award. There is no provision either in the Civil 
Procedure Code or the Indian Arbitration Act empowering me 
to make part of an award a rule of Court. The award should 
be looked into as a whole and the rights of tlie parties worked 
out. If the award has been accepted amd a special contract has 
been entered into by the counter-petitioners to pay the petitioner 
a sum of money, his remedy is to file a suit on that contract 
and get a decree for the payment of the money. I do not think 
his remedy is to come to Court and say that that portion of 
the award should be made a rule of Court and execution should 
issue as regards that portion alone. 


I therefore dismiss the application with taxed costs. : 
ASV. Application dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENTS—Mr. JUSTICE PHELIPS AND MR. JUSTICE 
MADHAVAN NAR. 


M. P. Sivapatha Mudaliar .. Appellant* (PIf.) 
v. ° 
Sikandder Rowther .. Respondent (Deft.). 


Madras Local Boards Act of 1920, S. 104 (3) (c)—Licensed in—M ean- 
ing ‘of—Vehtcle licensed wider S. 166 not licensed within meaning of 
S 104 (3) (¢)—Statute—Taxing statuic—Strict construction in favow of 
sHbject—Rule as to—Inmapplicabiltty of, when there is no doubt as to 
meaning. 

The word ‘‘licensed’’ in section 104 (3) (c) of the Madras Local 
Boards Act of 1920 means licensed under clause (2) of the same section 
and not licensed for any purpose whatever. A motor vehicle licensed under 
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section 166 of the Act to ply for hire or take passengers or goods at certain 
rates is not one licensed within the meaning of S. 104 of the Act. 


The rule that “Taxing Acts’’ should be construed in the strictest 
sense in favour of the subject is not applicable to a case in which there 
can be no reasonable doubt as to the meaning of the slatute. 

K. Rajah Atyar and R. Sundaralingam for appellant, 

P. Venkataramana Rao and P. K. Janaktram for respondent, 

The judgment of the Court was delivered by 

Philips, J—The only question for decision here is whether 
the word “licensed” in section 104 (3) (c) of the Madras Local 
Boards Act of 1920 means licensed under clause (2) of the 
same section or in the wider sense of licensed for any purpose 
whatever. The appellant contends that if a license is granted 
under section 166 to use a motor vehicle to ply for hire or to 
take passengers or goods at certain rates then such a vehicle 13 
one licensed within the meaning of*section 104 and is not liable 
to pay toll. To put this general construction upon the word 
“licensed” when it follows immediately after the clause dealing 
with certain particular ‘licenses would be straining the words 
of the section and consequently the interpretation put upon it by 
the District Judge seems to be a correct one. The various 
arguments put forward here have all been dealt with in his 
judgment and there is really nothing to be added thereto. The 
question of construing “Taxing Acts” in the strictest sense in 
favour of the subject can hardly apply here for there cannot 
really be reasonable doubt as to the meaning of the word 
“licensed” in clause (c). Judicial opinicn a3 to whether sta- 
tutes imposing tolls need not be construed so strictly appears to 
be somewhat divided in England, but it is unnecessary jo con- 
sider that point here for there is really no doubt in this matter. 

The appeal is accordingly dismissed with costs. 

Pe S. V. Appeal disnussed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Na” PRESENT:-—-MR. JUSTICE MADHAVAN NAR. 
K. V. Desikachariar and others .. Appellants* (PS) 
v. 
The Secretary of State for India in 
Council through the Collector of 
` Tinnevelly and another .. Respondents (Defts.). 


Village natham—/nhabttants of village—Proprietary right of, in such 
natham— Proof necessary to establish—Use of site for village cattle to, 


*Seécond Appeal No. 1084 of 1925. 27th September, 1928 
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gather and for village people io assemble during fesiwals wi adjownng temple 
—Not sufficient—Dharkast rides—Grant by Revenue onthorities wnder— 
Validuy of—Jertsdiction of Civil Cotris to question. 

Plaintiffs sued as representatives of the inhabitants of a village for a 
declaration that the suit land, which was registered as nathan in the settle- 
ment register, belonged to them and also for possession of the same from 
the defendants after cancellation of a grant made by the Government, the 
Ist defendant, under Dharkast rules to the 2nd defendant. The plaintiffs 
proved that the suit site was used for the village cattle to gather in the early 
morning for over sixty years and also that people used to assemble on the 
site during festivals in the adjoining temple. 


Held, that the user proved would not deprive the Revenue authorities of 
their right to deal with property under Dharkast rules, that to establish the 
plaintiffs’ right to the property there must be evidence that the same was 
dedicated or set apart as a cattle-stand or for any purpose connected with 
the temple, and that the plaintiffs, who had no right to the property, were not 
entitled to call in question the action of the Government in making the grant 
to the 2nd defendant. ° 


The action of Revenue authorities falling within their jurisdiction cannot 
be questioned in Civil Courts. 


Second appeal against the decree of the Court of the Addi- 
tonal Subordinate Judge of Tinnevelly in A.S. No. 218 of 1924 
(A.S. No. 354 of 1924, District Court, Tinnevelly) preferred 
against the decree of the Court of the Principal District Munsif 
of Tinnevelly in O.S. No. 335 of 1921. 


S. Rajagopalachariar for appellants. 

The Government Pleader and K. V. Sesha Aiyangar for 
respondents. 

The Court delivered the following 


JupGMENT.—The plaintiffs are the appellants. They filed 
a suit as representing the inhabitants of a village for a declara- 
tion that five cents of Jand mentioned in the plaint belongs to 
them and also for possession of the same from the defendants 
after cancellation of a grant made by the Ist defendant (the 
Government) under Dharkast rules to the 2nd defendant. The 
plaintiffs contended that the property belonged to the village 
and so the Government had no right to grant it to the second 
defendant. 


The important question raised in the case was whether 
the suit land was communal land as alleged in the plaint. Admit- 
tedly it is registered as natham in the Settlement Register. The 
plaintiffs were able to prove that the site was used ‘for the village 
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in the adjoining temple. It has been held by this Court, see 
Collector of Godavari District v. Pedda Rengayya' and The 
Taluk Board, Dindigul v. Venkataramser,” that such user is not 
intended to deprive the Revenue authorities of their right to 
deal with property under Dharkast rule. In order to estab- 
lish the plaintiff's right to the property there must be something 
more than these acts of user. There must be evidence that 
the land in question was dedicated or set apart as a cattle-stand 
or for any purpose connected with the temple. Both the Lower 
Courts have found that there is no evidence of dedication in 
this case. Concurring with the opinion of the Lower Courts 
I must, therefore, hold that the plaintiffs have not made out 
that the inhabitants of the village are entitled to the suit pro- 
perty with absolute proprietary rights, nor is there any evidence 
to show that they have established a right of easement over it. 

Since the plaintiffs have no right to the property I do not 
think they are entitled to call in question the action of the 
Government in making the grant to the 2nd defendant. It 
is argued that even if the plaintiffs have no right they are en- 
titled to challenge the validity of the grant. It has been held 
in this Court that the action of Revenue authorities falling within 
their jurisdiction cannot be questioned in Civil Courts, see Mathu- 
veera Vandayan v. The Secretary of State for India?” The 
decision in The Secretary of State for India in Council v. Kasturi 
Reddi* cited by the learned Advocate for the appellant does not 
support him. What was decided there was that “when a person 
claims that a grant has been made to him by an officer on be- 
half of the Crown, the mere fact that the alleged grant purports 
to have been made under the Dharkast rules does not affect the 
jurisdiction of Civil Courts to determine whether a grant has 
been made which would bind the Crown or any one claiming 
under it subsequent to such grant.” In view of the finding that 
the plaintiffs have not established their right to the property 
that principle cannot be applied in this case. ' Tn these circum- 
stances I dismiss the second appeal with costs. ; 


A. S. V. Appeal dismissed. 


1. (1903) 4 M.L-T. 440. 2. (1923) I.L.R. 46 Mad 866: 45 M.L.J. 333. 
3 (1906) I.L R. 30. Mad. 270. 4. (1902) IL R. 26 Mad. 268: 12 M.L-J. 453, 





LVI] . THE MADRAS LAW JOURNAL REPORTS. 41 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


"Present :—MR. Justice RAMESAM AND Mr. Justice 

VENKATASUBBA Rao. 

T. Raju .. Appellant*® (PHf.) 
vV. 


Nagammal and another .. Respondenis (Defis. 1 & 2). 


Hindu Law—Adoption by widow —Agreement between nameral father 
and widow restricting rights of adopted son—Validity—Effect of decision 
of Privy Council in Krishnamurthi v. Krishnamurthi—dbsokee interest to 
widow ın portion of properiy—Agreement giving—V alidiiy- 

With regard to agreements brought about at the time of adoption by 
the natural father acting on behalf of the adopted son, the effect of the 
decision in Krishnamurthi v. Krishnamurthi [(1927) L.R. 54 I.A. 248: 
I.L.R. 50 Mad. 508: 53 M.L.J. 57 (P.C) ] is this:—(1) If the agreement 
provides a gift to strangers it is void; (2) if the arrangement confers 
advantages on the widow, it will continue to be valid if it is fair and bene- 
ficial as before and invalid if unfair. An arrangement giving an absolute 
interest to the widow in some items of the property which do not amount 
to practically the whole of the property, and which still leave a substantial 
part of the property for the adopted son may ‘till be regarded as fair and 
beneficial ahd therefore may be valid. 

Per Venkataswbba Rao, J—In the matter of arrangements in favour 
of widows, the law has not been in the least disturbed. For determining 


_ their validity, the tests thai were laid down in Visalakshé Ammal vy. Siwa- 


ramien [(1904¢) I.L.R. 27 Mad. 577: 14 M.L.J. 310 (F.B.)] must still be 
applied. 

Appeal against the decree of the Subordinate Judge of 
Mayavaram in O.S. No. 25 of 1923. - 


S. Varadachariar, T. V. Muthukrishna Aiyar, N. Muthu- 
swami Atyor and S. V. Venugopalachariar for appellant. 

T. R. Ramachandra Aiyar, K. S. Venkataramani, S. Pan- 
chapakesa Aiyar and T. V. Ramanatha Atyar for respondents. 

The Court delivered the following 


JUDGMENTs.: Ramesam, J.—The facts of this case may be 
briefly stated as follows: One Kothandarama Aiyar of Poonga- 
voor (Tanjore District) died on 25th April, 1905, leaving two 
daughters (1) Nagammal, Ist defendant, who is a widow, and 
(2) Gnanambal, his adoptive mother Valambal, and his widow 
Parvathi Ammal. Prior to his death he had executed a will, 
dated 20th September, 1902, Ex. XIII, (2) a will, dated 8th 
September, 1903, of which we have no record, (3) a will, dated 
29th October, 1903, cancelling the previous will,(Ex. VI), and 
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(4) a last will, dated 13th March, 1905 (Ex. A) in which all 
previous wills were cancelled. Along with the will of September, 
1903, he executed a deed of settlement, dated 3rd September, 
1903; but it was never registered and therefore never came 
into operation. Under his last will, Ex. A, he gave power to 
his widow to adopt either a son of his daughter Gnanambal 
provided she begets a son before January 1908, or a son of 
any one'of his nephews, T. Subramania Aiyar or T. Venkata- 
rama Aiyar. He made certain dispositions to come into effect 
in the event of either contingency. At the time of his death 
Gnanambai had no son. The widow Parvathi Ammal resolved 
upon adoption immediately after his death. Necessarily she had 
therefore to adopt a son of one of the testator’s nephews named 
in the will. ~ She resolved to adopt the son of Subramania Atyar 
and an agreement was executed settling the terms on which adop- 
tion was to be effected. This is Ex. I, dated 26th April, 1905. 
The boy was adopted on the same date but the deed of adoption 
evidencing it (Ex. II) was executed on 2nd May. The present 
suit is filed by the adoptéd son T. Raju praying for a declaration 
of his title to the suit lands, namely, the lands of the village of 
Nallathakudi which formed part of the property of the deceased 
Kothandarama Aiyar. Parvathi Ammal died on 2nd July, 1918 
and Valambal died on 10th June, 1917. The present suit was 
filed on 30th August, 1919. The Subordinate Judge who tried 
the suit dismissed it on the ground that the adopted son was not 
entitled to the suit properties relying on the terms of Ex. I. The 
plaintiff appeals. 

Two points have been argued before us in appeal: (1) 
What are the terms of the deed of settlement, dated 3rd Sep- 
tember, 1903 bearing on the suit lands, and (2) How far does 
Ex. I bind the plaintiff. The first question becomes necessary 
to decide because the terms of the deed of settlement were in- 
carporated into Ex. I by reference to it, and though the deed 
of settlement itself was not registered, we have yet to ascertain 
its contents. The document itself is not forthcoming having 
been filed for refund of stamp duty and never taken back. 
D.W. 1 is the other nephew of the testator, namely, Venkata- 
rama Aiyar and he gives evidence that one of the terms of the 
settlement was that a half of the suit lands should be enjoyed 
by Valambal for life and that Parvathi Ammal, the widow, should 
have absolute interest in the remainder of that half and in the 
other half. He proceeds to add further terms cutting down the 
absolute estate of Parvathi Ammal in the event of her dying 
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without alienating the property. It is extremely doubtful if the 
latter portion of the evidence can be accepted. Though at the 
time of the adoption, he:co-operated in bringing about the adop- 
tion, for we find him to be an attéstor of Ex. I, he has now 
taken an attitude adverse to the plaintiff. The reason for this is 
obvious. At the time of the adoption one of the matters con- 
templated by all the parties was that Alamelu, daughter of the 
Ist defendant Nagammal, should be given in marriage to Krish- 
namurthi, son of this witness, and that Alamelu should get an 
absolute right in the lands of Kothankudi. Thus it was contem- 
plated that Kothankudi lands should go by means of this mar- 
riage to the family of Venkatarama Aiyar just as the family of 
his brother Subramania gets a portion of the testator’s pro- 
perty by means of the adoption. But unfortunately this mar- 
riage never took place and Venkatarama Aiyar’s family did 
not benefit. Though, therefore, it is not safe to rely upon the 
evidence of this witness, still, as I will presently show, the 
first portion of his evidence appears to be true. D.W. 2 never 
saw the settlement deed as his cross-examination shows and 
his evidence about its contents is useless. D.W. 3 is the [st 
defendant. She never read the settlement deed but heard when 
the terms were dictated by her, father. Assuming this is good 
evidence, it is doubtful if we can rely upon such evidence for 
ascertaining the terms of the settlement. I am not willing to 
rest my conclusion as to the terms of the settlement on the evi- 
dence of DW. 1 and D.W. 3 only as the Subordinate Judge 
does. We have got Ex. VI which refers to the terms of the 
settlement deed and which in my opinion seems to be conclu- 
sive as to what they were. Reading Ex. VI, it is clear that 
the scheme of the testator in Séptember and October, 1903, was 
first, to make provisions in favour of his daughters, mother and 
wife by means of a deed of settlement, leaving certain proper- 
ties, and these he intended to deal with by a will in favour of the 
adopted son. Accordingly he executed a deed of settlement, 
dated 3rd September, and will of 8th September. He cancelled 
the will and executed another will on 29th October, namely, 
Ex. VI. In para. 2 of Ex. VI he says that under the deei of 
settlement, ‘dated 3rd September, he made suitable provisions 
for his daughters, mother and wife. In para. 3 he gives autho- 
rity to his wife to make the adoption. In para. 4 he says that 
the adopted son should have an absolute interest an 


‘‘the properties which remain after excluding those which I have distributed 
under the deed of settlement referred to above, that is, the nanja, punja, etc, 


Q‘ 
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lands, buildings, houses, sites, trees, etc, which belong to me in Kokkur 
village, together with the shares in all the sawudayams belonging to me.’’ 

This clause shows that the properties:-now dealt with by 
the deed of settlement comprised only the lands in the Kokkur 
village. Mr. Varadachariar, the learned vakil for the appellant, 
who argued the case with his usual fairness and ability, contend- 
ed that this clause (4) does not necessarily show that the whole 
of the interest in the suit lands had been disposed of by the 
settlement. He contends that the clause is consistent with mak- 
ing a gift of an interest for life in the suit lands to Parvathi 
Ammal and the remainder remaining outstanding to the adopt- 
ed son, and the reference to the lands in Kokkur village only 
was made because the life-interest in the suit lands had been 
disposed of. We cannot agree with this contention. If only 
the life-interest had been given to Parvathi Ammal in the suit 
lands, there is a vested remainder undisposed of and such un- 
disposed of interest must have been necessarily referred to along 
with the lands in the Kokkur village. The parties belong to 
a very intelligent class of people, namely, Tanjore Brahmins, 
who are almost as well versed in legal ideas about remainders 
as trained lawyers, and anyhow they are assisted by a High 
Court Vakil, Mr. T. Natesa Aiyar, who was an attestor of Ex. 1. 
He is a brother of Subramania Atyar and Venkatarama Atyar 
already referred to. In Ex. I the sentence 

‘The adopted son Raju himself is, as mentioned in the deed of settle 
ment, to get all the properties in Kokkur village and enjoy the same with 
absolute rights’? 
shows that the adopted son had no vested remainder in the suit 
lands. This can be only because the suit lands were completely 


- disposed of by the settlement in favour of the wife. Whether 


we look at the terms of Ex. I or Ex. VI it seems to be clear that 
the suit lands were given away to Parvathi Ammal absolutely 
after life-interest in half of the lands of her mother-in-law. 
Valambal. Mis because of the light thrown by these two 
documents that I am inclined to believe the first half of the evi- 
dence of D.W. 1 and not the later portion when he speaks of 
further dispositions in case Parvathi Ammal died without alie- 
nating. The motive for this further addition ‘is clear. He 
wants to ensure that the property will not reach the adopted son 
in any event. In the ordinary course, after Parvathi Ammal’s 
death (intestate) the daughters succeed to a Hindu daughter s. 
interest in the suit lands and, as this is not an absolute interest, 
there is a further chance of the adopted son getting these pro- 
perties if the daughters die without male issue or daughter's 
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sons. The witness’s object was to cut off this chance also. But, 
as a matter of fact, Parvathi Ammal left a will which was in 
dispute at the time when the witness deposed, but we are in- 
formed it has since been found to be genuine. The contingency 
contemplated by the witness did not in fact arise. I am not 
prepared to believe that portion of the evidence, but there is no 
reason why we should not believe the evidence in so far as it 
shows that Parvathi Ammal got absolute interest in the suit 
lands. 

The second question that arises is how far is Ex. I binding 
on the plaintiff. As we have seen, the terms of the settlement 
are incorporated in Ex. I. It is conceded on all hands that, 
but for Ex. I, the plaintiff is entitled to the suit properties on 
the construction of Ex. A. 


The only question fhat now remains is whether 
Ex. I is binding upon the plaintiff. The Subordinate 
Judge held that it was binding on the plaintiff with 
reference to the then case-law on the,subject. At the time 
when the Subordinate Judge decided the case he had not the 
benefit of the latest decision of the Privy Council in Krisha- 
murih Atyar v. Krishnamurthi Atyar’ and we have now to 
decide the case in the light thrown on the question by this deci- 
sion of the Privy Council. That decision modified the judg- 
ment of the Madras High Court reported in Krishnamurthi 
Aiyar v. Krishnamurtht Atyar* Up to the decision of the 
Privy Council; according to the law as understood in India and 
specially as laid down by decisions of the Madras and Bombay 


High Courts, an agreement brought about at the time of adop-- 


tion by the natural father acting on behalf of the adopted son 
may be binding on him, if it is fair and beneficial to him, though 
it cuts down part of the interest which he would get but for 
such agreement, and would not be binding on him if it is not 
fair and beneficial. The decision of the Judicial Committee has 
now modified this view. Viscount Dunedin who delivered the 
judgment of the Board referred at length to the Bombay and 
Madras cases. The noble Lord summed up the Bombay cases 
thus: 

“As a question of actual decision, the Courts have always upheld 


the grant to the widow of her interest for life . . . But when the gift 
is to outsiders it has been held invalid. . . . The reasons given have 
varied.’ 
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Then the noble Lord summed up the Madras cases thus: 

‘As regards decisions, the general result has been to validate the 
arrangements so far as provision is made for the widow just as in Bombay 

As regards reasons, again they vary ... .’’ 

Then the Board’s conclusion is stated thus: 

“They are of opinion that there is such a consensus of decision in 
the cases . . . that they are fairly entitled to come to the conclusion 
that custom has sanctioned such arrangements in so far as they regulate the 
right of the widow as against the adopted son. It seems part of the custom 
that one sine qua non of such an arrangement should be the consent of the 
natural father . . . . the mere postponement of his interest to the 
widow’s interest, even though it should be one extending to a life-interest 
in the whole property, is not incompatible with his position as a son. 
Their Lordships are, therefore, prepared to hold that custom sanctions 
such arrangements. : 

As soon, however, as the arrangements go beyond that, ie., either 
give the widow property absolutely or give the property to strangers, they 
think no custom as to this has been proved to exist and that such arrange- 
ments are against the radical view of the Hindu Law.” 


I think, as I understand their Lordships’ judgment, the effect 
of it seers to be this:* (1) If an agreement provides a gift 
to strangers it is void, (2) If the arrangement confers advan- 
tages on the widow, it will continue to be valid if it is fair and 
beneficial as before and invalid if unfair. As illustrative of the 
last propasition, even if the agreement confers life-interest on 
the widow in the whole property and the adopted son’s enjoy- 
ment begins after the death of the widow, it will still be re- 
garded-as fair and valid. If the whole property is given abso- 
lutely to the widow, it will be regarded as unfair. 

I infer from the above summary that if absolute interest 
is given to the widow in some items of the property which do 
not amount to practically the whole of the property, or in other 
words if a substantial part of the property is still left for the 
adopted son, the arrangement may still be regarded as fair and 
beneficial and therefore may be valid. I do not understand 
the last sentence which I quoted from the Privy Council judg- 
ment to lay down that if a very small item of property is given 
absolutely to the widow and if the adopted son gets very large 
property, still the whole disposition will be invalid. Such a view 
seems to be against the reasons given by their Lordships an‘ 
would be anomalous, comparing it with the other illustrations 
referring to the gift of life-interest in the whole property to 
widow. The word ‘property’ in the last sentence, I think, refers 
to the whole of the property. In construing that sentence, one 
must remember that the actual case before their Lordships relat- 
ed to a gift to strangers and this they held to be invalid. They 
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were not considering in detail particular cases of gifts to the 
widow. Only one case was given as illustration. On this part 
of the case I have had the advantage of reading my brother’s 
judgment and I entirely agree with his view of the decision of 
the Privy Council and also his view on the question whether the 
agreement Ex. I can be regarded as fair and beneficial to the 
adopted son which is also that of the Trial Judge. 

The result is that the appeal fails and is dismissed with costs. 

The defendants have not given up the point they raised in 
the first Court, 4.¢., that there was an oral disposition of the 
suit lands by the testator after Ex. A. But we found it unneces- 
sary to hear them on this point. 

Venkatasiubba Rao, J—This is an appeal from a judg- 
ment dismissing the plaintiff’s suit. He seeks to recover, as 
the adopted son of one Kothangarama Aiyar, a village known as 
Nelathikudi from the latter’s daughters, the lst and 2nd de- 
fendants. Kothandarama Aiyar died on the 25th of April, 
1905 having executed a will (Ex. A), dated the 13th of March, 
1905. Tt is unnecessary to state in any detail the terms of that 
will, beyond mentioning that the testator conferred by it upon 
his wife Parvathi, an authority to adopt’ On the very day 
after the testator died, his widow adopted the present plaintiff as 
her son. Before the adoption was made, an arrangement was come 
to (Ex. I, dated the 26th of April, 1905) regarding the enjoy- 
ment of certain properties and to that arrangement the natural 
father of the boy was an assenting party. Two questions are 
raised in the suit, first, a question of fact relating to the terms 
of this ante-adoption arrangement; secondly, a question of law 
regarding its validity. 

The plaintiff bases his title on the will which bequeaths 
to him the village in question after the deaths of the testator’s 
mother and widow, who were to enjoy it for their lives. The 
former died in 1917, the latter in 1918 and the sfit was filed 
in 1919, 


The suit is resisted on the ground that under the ante- 
adoption arrangement, Nelathikudi was given absolutely to the 
adoptive mother, who, before her death, made a will disposing 
of it in favour of her daughters, the defendants. As I have 
said, the first point to decide is a question of fact. Is it a part 
of the arrangement that Nelathikudi was to be taken absolutely 
by the testator’s widow? The learned Trial Judge, upholding 
the contention of the defence, has found that under the arrange- 
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ment Nelathikudi was given absolutely to her. My learned 
brother bas dealt with that point fully and, for the reasons 
given by him, I agree in the conclusion arrived at by the Lower 
Court. 

This leads me to the consideration of the next question. 
Is the agreement valid? The Lower Court, applying the test 
laid down in the cases decided by this Court, has come to the 
conclusion that the agreement was fair and reasonable, that it 
was for the benefit of the adopted son and is therefore binding 
upon him. The argument for the appellant is, that the law on 
this point has since been declared by the Judicial Committee to 
be entirely different in Krishnamurthi Atyar v. Krishnamurthi 
Aryar.* The point raised is thus of far-reaching importance 
and it is our duty to very carefully consider the scope and 
effect of the Privy Council decision. It is undoubtedly true 
that the case itself decides a narrow point, but the judgment 
contains a valuable exposition of the principles relating to ante- 
adoption agreements—an exposition to which the Bicak weight 
must be attached. 


The argument for the appellant may be shortly put thus: 
If the effect of the arrangement is to allow the adoptive widow 
to retain a life-interest in the property, even though it may 
extend to the whole property, that arrangement is valid; but if 
a portion of the property, however small that portion may be, 
is allotted absolutely to the widow, that offends against the 
principle laid down by the Judicial Committee. To take a con- 
crete case, if the property is worth a crore and the widow who, 
let us assume, is in her teens, makes the adoption, there is 
nothing in law to prevent her from having for her whole life 
at her absolute disposal the entire income from this large pro- 
perty, which may amount to lakhs; but if a small fraction of 
this extent, say, a property worth Rs. 10,000 is allotted to her 
absolutely that arrangement is bad, and cannot be upheld. This 
is, in short, said to be the effect of the dicta contained in the 
judgment. I am decidedly of the opinion that this contention 
ig wrong. 

To understand the decision correctly, we must first look 
at the facts of that case. The question there raised was, whe- 
ther the provisions of a will made by the adoptive father were 
valid by reason of an ante-adoption arrangement. By that will, 
certain lands “were devised to persons “who were connections but 





1. (1927) L.R. 54 I.A. 248: I.L.R. 50 M. 508: 53 MTL.J. 57 (P.C). 
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were in no case within the degrees entitled to maintenance,” that 
is to say, some distant relations of the adoptive father. The suit 
was filed after the death of the testator by the legatees against the 
adopted son for the recovery of those lands. The case thus 
raised a question regarding persons “not within the degrees 
entitled to maintenance,” and this distinction is of fundamental 
importance and is emphasised throughout the judgment. . The 
Opening paragraph refers to this important factor and several 
subsequent passages lay stress upon it. In summing up the 
Bombay cases, their Lordships draw a clear distinction between 
what the Courts did in regard to gifts to the widow of her inter- 
est for life and gifts made to outsiders. They point out that 
“the Courts have always upheld the grant to the widow of her 
interest for life,” whereas “when the gift is to the outsiders it 
has been held invalid.” Then again, when the effect of the 
Madras decisions is stated, similar language is used. Their 
Lordships say: 

“Ag regards decisions, the general result has been to validate the 
arrangement so far as provisions are mad@ for the widow just as in 
Bombay.’’ 

To quote a further passage, the same idea underlies’ the 
folowing remarks: 

‘(They are of opinion that there is such a consensus of decision 
in the cases with the exception of the case of Jagaunadha v. Papawina,4 
that they are fairly entitled to come to the conclusion that custom has 
sanctioned such arrangements in so far as they regulate” a right of 
the widow as against the adopted son?’ 

This I consider to be the most essential part of the judg- 
ment. The antithesis is, between the right of the widow on the 
one hand, and on the other the right of the “outsiders” or 
“strangers” or persons “in no case within the degrees entitled to 
maintenance.” It must be borne in mind that the actual deci- 
sion itself, as I have already said, was in respect of outsiders, 
that is, those not entitled to maintenance. 

In regard to gifts to widows, the matter stodd thus. _ They 
were upheld by the Indian Courts but the reasons on which they 
were so upheld were various. Their Lordships examine the 
soundness of these reasons and reject them as being totally oppos- 
ed to principle. But—and this is significant—the result of 
the decisions was accepted, however, not on the ground that 
they were based on sound reasoning, but, as it might be inferred 
from their all but uniform course, that by Hindu custom and 
usage the law was modified to the extent of sanctioning arrange- 
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ments “in so far as they regulate the right of widow as against 
the adopted son.” The arguments of Subramania Aiyar, J., 
in his referring order in Visalaksht v. Sivaramien * were clearly 
opposed to the opinion of the Full Bench expressed later in the 
same case. The Judicial Committee approves of the reasons 
mentioned by that learned Judge, but are not prepared to adopt 
at the present day his conclusion. There is no warrant for 
saying that the decision of the Full Bench, which was at that 
time regarded as of binding authority in Madras, was over- 
ruled by the Privy Council. Indeed, on the contrary, it is patent 
from their judgment, that this was the course which their Lorc- 
ships were not prepared to, and did not, adopt. In this connec- 
tion, | may observe that in the Full Bench case, though other rea- 
sons are given, reasons which must now be taken to be unsound, 
the ground of custom is specifically mentioned. Benson, J., with 


- whom the other Judges concurred, quotes from West and Buhler: 


“Pair arrangements for the protection of the widow’s interest, during 
her life, are commonly made, and are always supported by the authority 
of the caste,’’ e 


a vjew which found favour with the Full Bench. What then 
is the effect of the Privy Council decision? It unequivocally 
holds that such arrangements cannot be upheld as give property 
to strangers; in other words, Ganapathi v. Savitrř is inferen- 
tially overruled; where it had been held that a disposition in 
charity by the adoptive father was binding; on the other hand, 
Balkrishna Motiram v. Sri Utiar Narayan Dev’ is inferen- 
tially upheld, where a gift by the adopting father in favour of 
a charity was by the High Court held bad. It may not be out of 
place to enquire why the Bombay High Court held that gift 
bad. The reason is contained in a passage in the judgment of 
Hayward, J., which has been cited by the Privy Council. And 
what is that reason? “Agreements for reasonable provision 
for widows ought to be upheld as valid according to general 
custom modifying the strict terms of Hindu Law.” But, there 
is no reason to recognise the custom in support of a more general 
extension of the modification. This 15 precisely the view that 
the Judicial Committee itself has now taken. The point on which 
I wish to lay stress I may again refer to in this connection. In 
the judgment of Hayward, J., the words used are “agreements 
for reasonable provision for widows” without a distinction being 
made between an absolute gift and a life-estate. 
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I am clearly of the opinion therefore that in the matter of 
arrangements in favour of widows the law has not been in the 
least disturbed. For determining their validity the tests that 
were laid down in Visalakshi v. Stuaramtcn* must still be applied. 
Did the arrangement receive the consent of the natural father 
and was it a fair and reasonable one and for the minor’s benefit? 
If these tests are satisfied, the Courts will uphold the arrange- 
ment, if not, they will not. 

Mr. Varadachari for the appellant seeks support for his 
argument in the passage in the judgment of the Judicial Com- 
mittee which reads thus: 

“As soon, however, as the arrangements go beyond that, that is, 
either give the widow property absolutely or give the property to strangers, 
they think no custom as to this has been proved to exist, and that such 
arrangements are against the radical view of the Hindu Law.” 

If this sentence stood alone, it would doubtless support the 
contention that their Lordships were intending, a contrast be- 
tween a gift of a life estate and an absolute gift, to a widow. 
But, can we disregard the tenor and ‘tendency of the whole 
judgment taken together by laying undue stress on a stray ward 
or an isolated phrase? The dangers that follow from such a 
course are quite apparent. For instance, take the following 
passage from the same judgment: 

‘í But the concensus of judgments seems to solve these two questions 
in this way—namely, that the consent of the natural father shows that it 
is for the advantage of the boy, and that the mere postponement of his 
interest to the widow’s interest, even though it should be one extending 
to a life-interest in the whole property, is not incompatible with his position 
as a son. Their Lordships are therefore prepared to hold that custom 
sanctions such arrangements.’’ 


Can it, on the strength of this passage, be contended that’ 


however unfair or unreasonable, an arrangement must in every 
case be upheld on the ground that what is given to the widow 
is a mere life-interest although it extends to the whole property? 
I think not. And again, on the strength of the Same passage, 
can it be contended that the consent of the natural father has 
always the effect of validating an arrangement irrespective of 
its being fair or not fair? These considerations show that what 
we must have regard to is the judgment taken as a whole, and 
understood reasonably, and not merely a passage here or there 
taken out of its context. 

The learned Subordinate Judge has come, op the evidence, 
to the conclusion that the arrangement assented to by the plain- 
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tiff’s natural father was fair and bona fide and for the minor’s 
benefit. I entirely agree in that view and shall shortly state 
my reasons. The Sub-Judge points out that if the plaintiff had 
rémained in his natural family he would have been entitled, 
as it was then constituted, to properties worth about Rs. 20,000, 
whereas, in virtue of the adoption he obtained an estate worth 
at least five times that value, that is, about a lakh. There is 
another fact to which I may call notice. Kothandarama Atyar’s 
intentions in regard to the village in question varied from time to 
time. He madea will (Ex. 13) in 1902 devising the village abso- 
lutely to his wife in the case of her adopting one of his nephews 
—the event which has actually happened. In September, 1903, 
he made a settlement deed whereby again the village was given 
absolutely to his wife. In October, 1903, he made a second 
will (Ex. 6) by which he confirmed the provision made in the 
settlement deed. Only by Ex. A, his last will, he made a dis- 
position somewhat different in this respect, that is to say, he 
conferred only a life-estgte upon his widow. Thus we find that 
in the view of the testator a gift of this village to his wife, in 
the event that has happened, was not an unreasonable provision. 
He declared his intentions as I have shown on four occasions, 
and on three out of them what he intended his wife to take was 
an absolute and not a mere life-estate. Judged from any point 
of view, the arrangement seems to be a fair and reasonable one 
as the Sub-Judge has found and it must therefore be upheld. 

I therefore agree that the appeal fails and it is dismissed 
with costs. 


ASV. Appeal dismissed. 
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on date of swt—If bound to include prayer for possession—Subsequent 
suti to recover possession—If barted—Cwil Procedure Code, O. Il, R. 2— 
Decision in the previous swit—When res judicata in the subsequent smt— 
Cuil Procedure Code, S. 11—Case falling uider—Cowrt tf can travel ontside 
section, 


A claimant under O. 21, R. 58 of the Civil Procedure Code who has 
been unsuccessful can institute a suit to establish the right which he claims 
to the property without praying for recovery of possession of the property, 
even though he was out of possession on the date of suit, the property 
having been delivered to the auction purchaser in execution of the decree; 
and a subsequent suit by him for recovery of possession of the property 
after the decree in the previous suit in his favour is not barred by O. IT, 
R. 2 of the Civil Procedure Code. 

Krismam Sooraya v. Pathina Bee, (1905) IL.R. 29 Mad. 151 (F.B.). 

Basiwi Reddi v. Ramayya, (1916) I.L.R, 40 Mad 733: 31 M.L.J. 394 
explained and distinguished. 

The decision by the Court in a suit under O. 21, R. 63 of the Civ'l 
Procedure Code by the defeated claimant to establish his right to the pro- 
perty in dispute is not res pudicaia in a subsequent suit by him fur recovery 
of possession of the property, if the Court which tried the prior suit would 
have no pecuniary jurisdiction to try the subsequent suit. 

Misir Raghobardial v. Sheo Baksh Singh,” (1882) I.L.R. 9 Cal. 439 
(P.C) and Rem Bahadur Singh v. Lacho Koer, (1884) I.L.R. 11 Cal 
301 (P.C) referred to. ü 

Where a case in terms falls within section 11 of the Civil Procedure 
Code, the Court cannot travel outside the section for the purpose of deter- 
mining whether the matter is res fudtcoia or not. 

Hook v. Adminisirator-General of Bengal, (1921) I.L.R. 48 Cal. 499: 
40 M.L.J. 423 (P.C) distinguished. 

Gokul Mandar v. Pudmanand Singh, (1902) 1.L.R. 29 Cal 707429 L.A. 
196 (P.C.) referred to. 


Appeal against the decree of the Court of the Subordinate 
Judge of Bapatla in O.S. No. 103 of 1921. 

yV. Ramadoss, A. Krishnaswami Asyar, P. Satyanarayana 
Rao and V. Govindarajachari for appellant. 

S. Varadachartar and V. Suryanarayana for PEDONE: 

The Court delivered the following 


Jupements. Kumaraswami Sastri, J—This appeal arises 
out of a suit filed by the plaintiff to recover possession of the 
lands claimed in the plaint and mesne profits. The case for the 
plaintiff is that he purchased the lands on the 20th of July, 1913 
for Rs. 40,000, that, out of this sum, Rs. 12,000 was paid to dis- 
charge a debt due by his vendor and the balance of Rs. 28,000 
was applied towards setting aside a sale held in execution of the 
decree in O.S. No. 500 of 1912 against the Ist defendant, that 
the amount was deposited in Court on the 21st of July, 1913 
and the sale was set aside under the orders of the Court on the 
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19th of August, 1913, that, after the setting aside of the sale, 
the Ist defendant who had obtained another decree against the 
plaintiff’s vendor attached the property in execution of his decree 
in O.S. No. 1075 of 1912, that a claim was preferred by the plain- 
tiff which was dismissed on the 12th of January, 1914 and that on 
the dismissal of the claim the 1st defendant purchased the pro- 
perties in the plaint on the 12th of January, 1914 in furtherance 
of the attachment of the 21st of August, 1913 and took posses- 
sion of the same through Court in June, 1914 and has been in 
possession and enjoyment ever since. The plaintiff, on his claim 
being dismissed, filed O.S. No. 1243 of 1914 to establish his 
right to the properties in dispute and the suit was finally decreed 
in his favour on the Ist of November, 1920. He, therefore, 
claims possession of the properties on the ground that his right 
having been established the attachment and sale under which the 
Ist defendant claims are invalid And the lst defendant has no 
title to the properties. 

Defendants 2 to 4 are impleaded as being lessees in actual 
possession of the lands. 

- The ist defendant filed a written statement raising various 
defences, but it is only necessary to consider some of them in this 
appeal. The first ground is that the plaintiff ought in his former 
suit (O.S. No. 1243 of 1914) to have claimed possession of the 
properties and not to have confined himself to a bare declaration 
as on the date of that suit he was out of possession and that the 
present claim for possession is barred under O. 2, R 2, Civil Pro 
cedure Code. The next contention is that the sale to the plaintiff 
was without consideration and was intended to defeat and delay 
the creditors and therefore passed no title to the plaintiff. The 
third contention is that the proceedings in O.S. No. 1243 of 1914 
did not preclude the defendant from raising the objection as to the 
validity of the sale, as that decision was by the District Munsit’s 
Court which had no pecuniary jurisdiction to try the question 
raised in the'present suit, section 11, Civil Procedure Code, there- 
fore not applying to the case. 

As regards the applicability of O. 2, R. 2, Civil Procedure 
Code, I am of opinion that it has no application to the facts of 
the present case. When the claim petition was filed and when 
the order dismissing the claim was passed, the 1st defendant had 
not become the purchaser nor was he in possession of the proper- 
ties. The plaintiff was in possession. 

Order 21, Rule 58 refers to claims to attached property. 
Rule 60 refers to cases where the claim is allowed and provides 
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for the release of the property from attachment on the allowing 
of the claims. Rule 61 provides for the dismissal of the claim 
where the Court is satisfied that the property when attached was 
in the possession of the judgment-debtor as his own property. 
Rule 63 which provides for a suit by an unsuccessful party runs 
as follows:— 

‘Where a claim or an objection is preferred, the party against whom 
an order is made may instituie a suit to establish the right which he claims 
to the property in dispute, but, subject to the result of such suit, if any, 
the order shall be conclusive.’’ 

Art. 11 of the First Schedule of the Limitation Act whicn 
provides for the period of limitation for such suits runs as 
follows :— 

‘‘By a person, against whom any of the following orders has been 
made to establish the right which he claims to the property comprised in the 
order :—(1) Order under the Code of Civil Procedure, 1908, on a claim 


preferred to, or an objection made to, the attachment of property attached 
in execution of a decree, one year from the date of the order.’’ 


It will thus be seen that the suit contemplated under R. 63 
is a suit to establish the right which he claims in the claim 
petition and the cause of action in the suit filed under Rule 63 
must be the cause of action comprised in the claim petition. 


Turning to the facts of this case it is admitted that the 
lst defendant took possession of the properties as purchaser 
in Court sale held long after the dismissal of the claim and the 
accrual of the cause of action to the plaintiff under Rule 63. 
Order 2, Rule 2 enacts that every suit shall include the whole 
of the claim which the plaintiff is entitled to make in respect 
of the cause of action; and that where a plaintiff omits to sue 
in respect of, or intentionally relinquished any portion of his 
claim, he shall not afterwards sue in respect of the portion so 
omitted or relinquished. 


In applying this rule one has to keep in mind the difference 
between cases where a plaintiff joins in one suit several causes 
of action which can be joined under the provisions of the Civil 
Procedure Code and cases where a plaintiff is entitled to ask 
for more than one relief in respect of the same cause of action. 
In the former case the plaintiff has the option of instituting 
one suit to cover all the causes of action at the date of the 
plaint and in the latter case he is bound to join all the reliefs 
which he claims in respect of a single cause of action on pain 
of his right to file another suit in respect of any relief not so 
joined being lost. I need only refer to the observations of 
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Lord Moulton in Saminathen Chetti v. Palaniappa Chethi? His 
Lordship referring to section 34 of the Ceylon Civil Procedure 
Act which is the same as Order 2, Rule 2, Civil Procedure Code, 
observes : ag 

“Their Lordships are of opinion that the learned Judge took an 
erroneous view of the object and meaning of this section. It is directed to 
securing the exhaustion of the relief in respect of a cause of action, and 
not to the inclusion in one and the same action different causes of action, 
even though they arse from the same transactions’? 

In Ponnammal v. Ramamerda Atyar? it has been held by a 
Full Bench of this Court that a claim for possession and a claim 
for mesne profits are separate causes of action though they arise 
out of one act of dispossession. 


The nature of a suit filed by an unsuccessful claimant under 
the provisions of the Civil Procedure Code has been considered 
by their Lordships of the Privy Council in Phul Kumari v. Ghan- 
Shyam Misra.* That was a case where a person purchased 
certain property from a judgment-debtor and was in possession. 
In execution of a decree against judgment-debtor the property 
was attached. A claim filed by the purchaser was rejected and 
a suit was brought for a declaration of his right to the property. 
The question was what was the Court-fee payable. If it was 
merely a suit to set aside a summary order rejecting a claim, ` 
Rs. 10 would be payable, but if it was treated as a suit to recover 
possession of property the ad valorem: fee would be payable on 
the value of the property. The Subordinate Judge and the High 
Court on appeal required the ad valorem fee to be payable. Their 
Lordships of the Privy Council reversed the decision and held 
that the case fell under Art. 17 of Sch. II of the Court Fees 
Act which applied to suits to alter or set aside a summary deci- 
sion or order of a Civil Court not established by Letters Patent 
or a Revenue Court. Referring to the suit filed by the unsuc- 
cessful claimant in that case their Lordships observe: 

“Now fhis is an exact description of the effect of the appellant’s suit. 
It is true that instead of asking the Court to alter or set aside the decree 
which is the cause of action, she categorically asks from the Court the 
several decrees which she had asked from the Subordinate Judge and which 
the Subordinate Judge had refused. But this is merely a verbal or formal 
difference, and S. 283 of the Civil Procedure Code, under which section the 


action is brought, recognises such a suit as not merely an appropriate Dut 
the only mode of obtaining review in such cases.” 


—-- 
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x 


anah 


LVI | THE MADRAS LAW JOURNAL REPORTS. 57 


It is clear that in the view of their Lordships a suit filed 


under section 283 which corresponds to Order 21, Rule 63 is > 


really a suit to set aside the order and if that right had accrued 
to a party long before dispossession, it is difficult to see how 
a subsequent dispossession can be held to be a part of his cause 
of action so as to attract the provisions of Order 2, Rule 2, 
Civil Procedure Code. In Krishnappa Chetii v. Abdul Khader 
Saheb * Sadasiva Aiyar, J., after referring to Phulkumari v. 
Ghanshyam Misra’ observes: 

‘‘Tt is clear from the decision of the Privy Council in Bibi Phul- 
kinars v. Ghaushyam Misra’ that a suit under S. 283 is one to set aside the 
order passed upon the claim to the attached property and is a form of 
appeal therefrom, and the passing of the order forms the plaintiff’s cause 
of action.” 

Turning to the authorities of this Court, prior to the deci- 
sion of the Full Bench in K’ristnam Sooraya v. Pathma Bee,’ 
there was a conflict of authority but I think the matter is con- 
cluded by the above decision. In Ambu v. Kethlamma® an-un- 
successful claimant got a decree declaring her title and then 
she filed a separate suit for possession and the question arese 
whether section 43 of the old Code which corresponds to O. 2, 
R. 2 of the new Code would apply so as to bar the second suit. 
It was held by Muthuswami Aiyar and Best, JJ., that section 43 
would not apply. Muthuswami Aiyar, J., observed: 


“The only question of law that arises for decisioun upon the facts 
found is whether S. 43 of the Code of Civil Procedure bars the’ present 
suit. The ground of claim in Original Suit No. 508 of 1884 was the order 
that rejected the Claim Pettion No. 1448 of 1883, and under S. 283 the 
plaintiff was entitled to institute a suit to establish the right chimed by 
him and thereby to prevent the order from acquiring the force of a decree 
in a regular suit. The ground of the present suit was the wrongful with- 
holding of possession from the plaintiff after his title had been declared in 
the previous suit. The grounds of action not being identical, S. 43 is net 
applicable. ’’ 


In Kunhiamma v. Kimhi" a contrary vi¢w was taken 
by Sir Arthur Collins, C. J., and Wilkinson, J. The learnea 
Judges thought that section 42 of the Specific Relief Act must 
be read with section 283 of the Civil Procedure Code and that a 
bare declaration of title should not be asked by an unsuccessful 
claimant if he is out of possession. If this decision is right and 





3 (1907) L.R. 35 I.A. 22: LL.R. 35 C. 202: 17 M.L.J. 618 (P.C). 
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if a party was bound to ask for possession in cases where 
his claim was disallowed and he was out of possession, S. 43 
would apply. In this conflict of authority the matter was refer- 
red to a Full Bench and in Kristnam Sooraya v. Pathma Bee, 
Sir Arnold White, C. J., Subramania Aiyar and Davies, JJ., 
followed. the view taken in Ambu v. Keathlamma® and overruled 
the decision in Kunhtamma v. Kusthunni.. The learned Judges 
observed: 

“We are unable to accept the view taken by the learned Judges in 
the case Kuslnamena v. Kunkwnm Y In our opinion the proviso to S 42 
of the Specific Relief Act does not operate so as to take away from a patty 
against whom an order has been made under Ss. 280, 281 or 282 of the 
Code of Civil Procedure the special right conferred by S. 283 to sue for a 
declaration of his title in so far as it ıs affected by the order which he 
sceks io impeach. We think the law on this question was correctly larl 
down by Muthuswami Aiyar, J., in his judgment in Ambu v. Ketllamma " 

This decision of the Full Bench has not been overruled by 
any subsequent decision of this Court. In Sabela Appanna v. 
Maflad: Appanna” Seskagiri Aiyar and Oldfield, JJ., held that 
in a suit filed under Order 21, Rule 63, it was not necessary to 
add a claim for possession. 

Reference has been made by Mr. Ramadoss for the appellant 
to Basu Reddi v. Ramayya, where it was held that a suit by 
an unsuccessful claimant for a declaration of his title to move- 
able property attached in execution of a decree and for the 
recovery of its value which was filed more than one year after 
the date of the attachment but within one year of the date of 
the order dismissing his claim petition is governed by Art. 11 
of the Limitation Act and that the words “to establish the right 
which he claims to the property” which occur both in Art. 1} 
of the Limitation Act and Order 21, Rule 63, Civil Prv- 
cedure Code, are wide enough to cover the case. No question 
arose in this case as to the applicability of Order 2, Rule 2, but 
there are observations in the judgment which support the appel- 
lant’s view. In consequence of difference of opinion between 
Wallis and Oldfield, JJ., the matter came on before Abdur Rahim, 
C.C.J., and Seshagiri Atyar and Phillips, JJ. The learned Judg’s 
held that in a suit under Order 21, Rule 63 other causes of 
action could be joined. Abdur Rahim, O.C J., was of 
Opinion that the words “to establish the right” in their 
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ordinary grammatical sense do not necessarily mean the obtain- 
ing of a mere declaration of the plaintiff’s title to the property 
and exclude all consequential reliefs. Seshagiri Aiyar, J., 
after referring to Kunhiamma v. Kunlun, held that the langu- 
age employed in Article 11 is comprehensive enough to include 
not only a prayer for a declaration but also the consequential 
reliefs, if any, dependent on the declaration. Phillips, J., was 
of similar opinion. The learned Judge observes : 

‘(The words of the rule are ‘a suit to establish the right which he 
claims to the property in dispute’ and these words are wide enough to cover 
not only a mere suit for declaration but also one for relicf consequential 
on such declaration To ‘establish’ a right means something more than to 
‘declare’ u right and would scem io me to imply everything that is neces- 
sary to secure the proper enjoyment of the right. va LEO. 2) R0], 
is only to be applied to a suit for a mere declaration, the claimants would 


afterwards have io file a subsidiary suit for possession, and this would be 
in contravention of 0, 2, R 1” 


Though several authorities were referred to by the learned 
Judges, it is curious that the decisioneof the Full Bench in 
Kristina. Sooraya v. Pathma Bee’ was not referred to by anv 
of them. The question before the learned Judges was simpiv 
one of limitation and nothing turned on O. 2, R. 2, and this pro- 
bably accounts for it. The decision referred to by Seshagiri 
Aiyar, J., was expressly overruled by the decision of the Full 
Bench in Kristnain Sooraya v. Puthma Bee and any observa- 
tions as regards O. 2, R. 2 were purely obtier. If the learned 
Judges intended to lay down that causes of action arising subse- 
quent to the dismissal of the claim ought to be joined in a suit 
to set aside the order, I would respectfully dissent from it for 
the reasons already given by me. All that the case referred to 
by Mr. Ramadoss decides is that in a suit under section 283 of 
the old Code which corresponds to Order 21, Rule 63, the un- 
successful claimant is not necessarily confined to a suit for a 
mere declaration of his right, but that he can join, other reliefs. 
But that is far different from saying that he is bound to ask 
for consequential reliefs on pain of being barred by Order 2, 
Rule 2. Reference has also been made by Mr. Ramadoss to 
Naranayyan v. Nageswarayyan’® where the learned Judges 
(Muthuswami Aiyar and Best, JJ.) observe that a plaintiff in 
a suit brought under section 283, Civil Procedure Code, should 
ask for consequential reliefs in addition to a declaration. But 
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this view was not accepted by the Full Bench which preferred 
to follow the decision in Ambu v. Kethlamma® ` 


The next question is whether the Subordinate Judge was 
right in holding that the question as regards the validity of the 
plaintiff’s sale-deed is res frdicata by reason of the decision in 
the suit filed by him to set aside the claim order. Iam of opinion 
that the Subordinate Judge was wrong in holding that the matter 
was res judicata. It is admitted that the value of the property 
as to which possession is sought in the present suit was above the 
limits of the pecuniary jurisdiction of the District Munsif whe 
tried O.S. No. 1243 of 1914. That suit being one under R. 63, 
O. 21, the value for purposes of jurisdiction was the amount in 
respect of which the property was attached and consequently 
the District Munsif had jurisdiction. It is clear that if that 
suit had been for the recovery of possession of the property 
like the present suit, the District Munsif would have had no 
jurisdiction to entertain it. 

The condition preoedent to the applicability of the doctrine 
of res judicata is that the decision of the Court which is pleaded 
in bar should be the decision of a Court competent to try the sub- 
sequent suit or the suit in which the issue has been subsequently 
raised. In Mistr Raghobardial v. Sheo Baksh Singh their 
Lordships of the Privy Council held that the decision of a Court 
in order to be conclusive in another Court must have been the 
decision of a Court which would have had jurisdiction to decide 
the question raised in the subsequent suit. A similar view was 
taken in Run Bahadur Singh v. Lucho Koer ™ where their Lord- 
ships of the Privy Council approve the view taken by Sir Barnes 
Peacock, C.J., in Mussamut Edun v. Mussaniut Bechun. There 
are numerous other decisions which enunciate the same principle 
but it is unnecessary to refer to them in detail as it was con- 
ceded by.Mr. Varadachariar for the respondent that if section 11 
of the Code.had to be applied, the matter would not be res 
judicata. His contention, however, is that the law of res judi- 
cata is not exhaustive and that it is open to us to go outside 
the section and hold that the decision in O.S. No. 1243 of 1914 
would bind the parties. His argument is shortly this. A suit 
under section 283 or Order 21, Rule 63 is in substance and form 


an appeal against the order on the claim. If a party to a suit 
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who is exonerated files an objection to the attachment, he 
comes in under section 47 and the matter is dealt with in exe- 
cution and an appeal from the order is allowed by the Code and 
is final and conclusive in subsequent proceedings and it cannot 
be said that if the value of the subject-matter of the clair 
was beyond the limits of the pecuniary jurisdiction this would 
enable the party in subsequent proceedings to get behind the 
order. This is apart from any question under section 11 and 
on general principles. He argues by analogy that tf the law 
instead of allowing a party to agitate a matter in execution 
proceedings require a separate suit, the same principle should 
be applied, as Order 21, ‘Rule 63 declares that subject to the 
institution of a suit, the order on the claim shall be conclusive 
and the same conclusiveness should be attached to the decree 
passed in favour of the plaintiff in a suit filed to contest the 
claim order. Reference has’ been made to Hook v. Adminis- 
trator-General of Bengal’* where their Lordships of the Privy 
Council held that section 11 is not exhaustive of the circum- 
stances in which an issue is res fudicaia. I am unable to accept 
this contention. It seems to me to be clear that where a casein 
terms falls within section 11, Civil Procedure Code, we cannot 
travel outside the section for the purpose of determining whether 
the matter is res judicata or not. Gokul Mandar v. Pudmarund 
Singh” is clear authority for this view. In dealing with the 
question of res fudtcata their Lordships state: 

“They will further observe that the cssence of a Code is to be ex- 
haustive on the matter in respect of which it declares the law, and it is 
not the province of a Judge to disregard or go outside the Ictter of the 
enactment according to its true construction ?” 

We have not been referred to any case where it was held 
that although section 11 would in terms apply, the matter was 
still held not to be res sasdicata by the application of any different 
principle. The decisions are all the other way. It is contended 
by Mr. Varadachariar that as the question of the property not 
being liable to attachment is conclusive, the sale necessarily 
falls through and the defendant having no title cannot resist 
the plaintiffs claim for possession. I do not think this con- 
cludes the matter. The suit being one in ejectment even though 
the defendant has no title, he can still put the plaintiff to the 
proof of his title and the plaintiff has still to show that the 
sale-deed on which he relies as having given him a title superior 
to that of the defendant is a valid one. It was no doubt held 


14 (1921) L.R. 48 I.A. 187: I.L.R. 48 C 499: 40 M.L.J. 423 (P.C). 
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in the previous suit that the plaintiffs sale-deed is genuine, bona 
fide and supported by consideration. But as the value of the 
property now in dispute is beyond the limits of the pecuniary 
jurisdiction of the Court which decided the former suit and 
the decision is not res judicata, it is open to the defendant to 
agitate the question in the present suit. I think the Subordinate 
Judge is wrong in not going into the question. I would therefore 
reverse the decree of the Lower Court and remand the suit for 
disposal on issues 4, 5 and 6, which relate to want of considera- 
tion and to the sale being void under section 53 of the Transfer 
of Property Act. The costs of the appeal memo. will be 
refunded. 


Reilly, J.—That an unsuccessful claimant under Rule 58 
of Order 21, Code of Civil Procedure, may sue under Rule 63 
of that order to establish the right, which he claims to the pro- 
perty attached without praying for recovery of possession, even 
when out of possession and able to sue for that relief, S. 42 of 
the Specific Relief Act not being applicable to such a case was in 
effect decided by the Full Bench in Krista Sooraya v. Pathma 
Bee,’ a decision which would be binding on us even if we did 
not agree with it. With that decision Basut Reddi v. Ramayya,° 
on which Mr. Ramadoss relies, is not incompatible, as the actual 
decision in the latter case, so far as it was not confined to a 
question of limitation, was that in the suit provided for in R. 63 
of O. 21 the claimant may include consequential relief such as 
recovery of possession. 

It is true that two of the learned Judges who 
heard the Letters Patent Appeal in that case, Seshagiri 
Aiyar and Phillips, JJ., supported their conclusion by refer- 
ences to Rulé 2 of Order 2. But their view of that rule, from 
which with great respect T must differ, is not binding on us. 
The first contention raised by Mr. Ramadoss in this case 15 that 
the plaintiff, having omitted in his former suit O.S. No. 1243 
of 1914 to sue for possession, is precluded by Rule 2 of Order 2 
from doing so in the present suit. That would be correct only 
if his loss of possession was the cause of action or included in 
the cause of action of his former suit. The former suit he 
brought in accordance with Rule 63 of Order 21 to establish 
the right which he had failed to establish in his claim petition. 
and this cause of action was clearly, as he stated in his plaint, 
the adverse order made on his claim petition. The fact that 
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he had then available another cause of action, his loss ot pos- 
session in consequence of the execution-sale to defendant 1, 
which he might have added to his suit and on which be could 
have prayed for further relief, could not affect the nature uf 
the cause of action on which alone he chose to sue. If any 
authority is needed to show what is the cause of action in the 
kind of suit provided for in Rule 63 of Order 21, it is made 
clear by their Lordships of the Privy Council in P/ilekumars v. 
Ghanshyant Misra? The plaintiff could not have sued for pos- 
session merely on the ground that an adverse order had been 
made against him on his claim petition; for that purpose it 
would have been necessary for him to allege a further cause oÍ 
action, his subsequent dispossession in consequence of the sale 
to defendant 1. As it is not on the cause of action of his 
former suit that he now sues for possession, I agree that his 
present suit is not barred by Rule 2 of Order 2. 


I agree also that defendant 1’s contentions, which are the 
subject of issues 4 and 5 in the present auit, are not res judicata 
by virtue of tbe decision in the former suit. That was a suit 
tried by a District Munsif, who was not competent to try the 
present suit. To treat his findings on these questions as res 
judicata would not be to apply the principle of section 11, Civil 
Procedure Code, to proceedings uler than a former suit, as 
was done by their Lordships of the Privy Council in Hook v. 
The Adm#inistrator-General of Bengal and Ramachandra Rao 
v. Ramachandra Rao, but to extend the principle of that sec- 
tion in a manner implicitly forbidden by its wording so as to 
treat the decision of an inferior tribunal as binding on a supe- 
rior tribunal, that would be not to apply but to violate the 
principle of the section. In my opinion Mr. Varadachariar is 
right in his contention for the plaintiff that by the decision in 
the plaintiffs former suit his claim that the property was not 
liable to attachment in execution of defendant 1’s,decree, which 
was dismissed in the execution proceedings, has been allowed, 
the attachment to which he objected has been set aside, the pro- 
perty attached has been released and the basis of the execution- 
sale to defendant 1 has therefore gone. That is what has been 
done by the act of a competent Court as the final result of the 
former suit. It can be proved, if necessary, in the present 
suit by producing the decree in the former suit and cannot be 
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14 (1921) L.R. 48 I.A. 187 I.L.R. 48 C 499: 40 M.L.J. 423 (P.C). 


16. (1922) L.R. 49 I.A. 129: ILL.R. 45 Mad. 320: 43 M.L.J. 78 (P.C). 
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disputed by defendant 1. Indeed I do not understand fron 
his pleadings that defendant 1 in the present suit has any inten- 
tion of disputing it. But the result of that is that, though he 
is in possession, defendant 1’s title to the property has gone, 
not that he is bound to admit the plaintiff's title or is precluded 
by the findings of an inferior Court, incompetent to try the 
present suit, from requiring the plaintiff to prove again his 
title in the present suit if he thinks it worth while to adopt that 
course. I agree that this appeal should be allowed and that the 
suit should be remanded to the Subordinate Judge for fresh 
disposal after trying issues 4, 5 and 6. l 

N.S. Appeal allowed and suit remanded. 


ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT; —MR. JU$TICE JACKSON. 


S. R. M. S. Raman Chetty .. Petittoner* (Decree-holder ) 
v. R 

A. R. M. Ramaswami Pillai .. Respondenti (Judgment- 

- debtor) 


Limitation Aci (IX of 1908), Art 182, clause (5)—Step-m-aid of execu- 
tion—Order for arrest of judgmenit~debtor—Batia memoranda siating batia 
paid for arrest—Ctvl Rules of Practice, Rule 166. 


Where, after an order for arrest of the judgment-debtor was ordered, 
the’ decree-holder filed a batta memorandum, in accordance with Rule 166 
of the Givil Rules of Practice, containing the statement ‘‘batta for arrest,’’ 


Held, that this batta memorandum was an application to take a step-in- 
aid of execution within the meaning of clause (5) of Art. 182 of the 
Limitation Act. 


Viytaraghavaky Naidu v. Srinivasalu Nardu, (1905) I.L.R. 28 Mad. 
399 applied 


Arunachalam Chettiar v. Latohumanan Chettiar, (1924) 47 M.L.J. 
537 explained. 

Petition under section 25 of Act IX of 1887 praying the 
High Court to revise the order of the Court of the Subordinate 
Judge of Sivaganga in E.P. No. 371 of 1926 in S.C.S. No. 764 
of 1921. 

K.S. Venkatarama Atyar for petitioner. 

K. S. Sankara Atyar for respondent. 

The Court delivered the following 

JupGMENTy.—The petitioner is an executing decree-holder, 
and to bring his application within time he must establish that 


*C.R.P. No, 138 of 1927. 17th January, 1923. 
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the batta memorandum filed by him on 11th July 1922 was an 
application to take a step-in-aid of execution. This, the Lowe: 
Court has held, he cannot establish and hence the petition. 

On 3rd July, 1922 he applied for the arrest of the judg- 
ment-debtor. The arrest was ordered on 10th July 1922. Then 
in accordance with rule 166 of the Civil Rules of Practice the 
applicant brought into Court the necessary fees with the memo- 
randum in question which contains in columns 1 and 5 the 
statement “Batta for arrest.” 

Were it simply a matter of applying the words of Art. 182 
in the Indian Limitation Act to the circumstances of this case 
I do not think that there would be any difficulty. Applying 
to a Court to take a step-in-aid is asking a Court to go for- 
ward, to do something more, in fact, to take another step. The 
steps in this process are clearly defined. There is the applica- 
tion for arrest, its scrutiny, the adjournment for a period within 
which the fee must be paid, the receipt of the fee, and the order 
for process to issue. This batta memorandum is a direct appli- 
cation that the Court shall receive the fee and an implied appli- 
cation that it shall issue process. It is a step-in-aid; which 
seems to be the view taken in Vtj1araghavalu Naidu v. Srini- 
vasalu Naidu. 

In Arunachalam Chettiar v. Laichumanan Cheitiar* a similar 
batta memorandum came up for consideration; at least so I 
presume from the phrase “batta memos. for warrant of arrest,” 
although the actual paper is neither quoted in the judgmént nor 
to be found in the record. 

The learned Judge considered various rulings and held that 
in the batta memorandum referred to in Vtstaraghavalu Naidu 
v. Srinivasafu Naidu’ there was a distinct application for pro- 
cess over and above what is now in the form. I do not think 
so myself, and in my opinion, as observed above, the entry in 
the memorandum “batta for arrest of plaintiff?” is an applica- 
tion for the issue of warrant, which I believe was “also the view 
of the learned Judges in Vtjteraghavalu Naidu v. Srintvasalit 
Naidu, though no doubt it is difficult to apply rulings which 
contain no citation of the document in question. In fact for 
that reason alone I should be prepared to ignore the case-law 
and trust to the plain interpretation of the statute. It is quite 
possible that the memorandum referred to in Arunachalam: 
Chettiar v. Latchumanan Chettiar? did not even contain these 
words “Batta for arrest of plaintiff.” 


1, (1905) I.L.R. 28 Mad. 399. _2 (1924) 47 M.L.J. 537. 
R—9 


Chatty 
v. 


D. 
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Sastri, J. 
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I had thought of referring the matter to a Bench, but on a 
consideration of the cases J hold that Vijteraghavalu Natdu v. ' 
Srinivasalu Naidw is clear authority (cf. Alagamuthu Pillai v. 
Devasagaya Fernandes’) which is not cited in Arunachalam 
Chettiar v. Latchumanan Chetitar.* I allow this petition with 
costs. The batta memorandum is an application to take a step- 
in-aid, and the petitioner’s present application is not barred by 
limitation and must be proceeded with in due course. 

N.S. Petition alowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT: —MR. JUSTICE KUMARASWAMI SASTRI AND 
Mr. JusTick REILLY. 
Rengan, minor, by guardian Ramasami 
Aiyangar . .. Appellant* ( Deft.) 
YAA 
Palaniyandi and another, minors, by their 
brother and guardiare Vellammal .. Respondents (Plfs.). 
Hindu Law—Widow—Alrenations in future by—Reverstoner’s comsert 
for consideration to—Effect—Alienaiton made by widow thereafter—Rever- 
stoner’s right to question—Right of his hetrs—Estop pel. 
It 18 unnecessary that, in order to release the rights which a rever- 
sioner may have to the property of the last male owner, there should be 


an alienation or an alienation in contemplation by the widow at the date of the 
release. 


A reversioner who for consideration consents to future alienations in 
general being made by the widow is estopped from questioning any aliena- 
tion made by her thereafter. ; 

Annagotoda Pati v. Bhousaheb, (1927) L.R. 54 I.A. 396: 53 M.L.J. 
350 (P.C.) applied. 

Raghupathy v. Kannamona, (1912) 23 M.L.J. 363 followed. 

Appeal against the decree of the Court of the First Addi- 
tional Subordinate Judge of Madura in O.S. No. 45 of 1920. 

P. R. Srinivasan for appellant. 

K. S. Jayarama Atyor for respondents. 

The Court delivered the following 

Jupcments. Kumaraswami Sastri, J—This appeal arises 
out of a suit filed by the plaintiffs as the reversioners of one San- 
karalingam Pillai to set aside the alienations made by his widow. 
Sankaralingam Pillai died in 1872 leaving his widow Kanthimathi 
Ammal, who died in 1911 and daughter Thangammal, who died 





KAS, No. 455 of 1923. 2nd February, 1928. 
1. (1905) I.L.R. 28 Mad. 399. 2. (1924) 47 M.L.J. 537, 
3. (1915) 3 L.W. 34. 
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in 1902. On Sankaralingam Pillai’s death, Kanthimathi Ammal 
succeeded to the properties and she made the alienation now com- 
plained of to the appellant’s father, the 35th defendant in the 
suit, Two questions were raised: (1) Whether the plaintiffs 
' are the reversioners of Sankaralingam Pillai, and (2) If sọ, 
whether the alienation in favour of the 35th defendant is bind- 
ing. The Subordinate Judge was of opinion that the plaintiffs 
were the reversioners and that the alienation was not binding. 
It is contended for the appellant that the plaintiffs’ father who 
was the next presumptive reversioner received Rs. 600 and 
executed a deed of release Ex. IV in favour of Kanthimathi 
Ammal, the widow and Thangainmal, the daughter, who was 
then alive, relinquishing all his rights in the properties includ- 
ing the property now in dispute. The genuineness of Ex. IY 
is not disputed; nor is it disputed that the plaintiffs’ father 
received Rs. 600 as stated in that document. The circumstances 
that led to Ex. IV are set out in the document itself. There 
were certain properties, which were karnam inam, in the pos- 
session of Sankaralingam Pillai and om his death the karnam 
inam properties were registered in the name of the daughter 
Thangammal. Objection was taken by the plaintiffs’ grahd- 
father that he was entitled to the inam and that it should he 
registered in his name and the revenue authorities referred him 
to a regular suit. In the meantime he died. It is stated in the 
release deed that the father of the plaintiffs wanted to take 
steps to file a civil suit but that at the mediation of ,certain 
persons this release was executed. It appears from the terms 
of the release deed that the widow was making alienations. 
creating encumbrances, mortgages and othts over it and was 
denying the title of the plaintiffs and their father. The deed 
of release purports to be an absolute release and the plaintiffs’ 
father binds himself and his heirs and says that he has no righ? 
to or further claim on the property. The Tamil word “ Jer 
Qst iif suggests any claim which he may be entitled to make 
on the death of the widow and the daughter. The property now in 
question is item No. 9 in the document. It is a tiled and 
thatched house situate in the town of Madura. It 15 expressly 
mentioned in the document that the property was purchased by 
Kanthimathi Ammal’s husband Sankaralingam Pillai and was 
in the possession of his widow. It is clear from this docu- 
ment and from Ex, A-2 that this house could not have been and 
was not attached to the inam. The properties attached to the 
inam are specifically set out and this item is not one of them, 
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It is difficult to see how a house in Madura could ever have 
formed part of an inam. It is difficult to follow the contention 
of Mr. Jayarama Aiyar that the parties were under a mistaken 
impression that the house was a part of the inam property. The 
document distinctly negatives any such mistake because it speci- 
fically states that the house was purchased by Sankaralingam 
Pillai and that it was in the possession and enjoyment of the 
widow. It is argued that even if the only right that was released 
by this document was the reversionary right which the plaintiffs’ 
father had as the next presumptive reversioner on the death of 
the widow and the daughter, the agreement is invalid as what 
he agrees to release under that document is that he would claim 
no rights to the property as to which he had only a spas succes- 
sionis. At the date of the document item No. 1 was agreed 
to be sold and it was agreed that out of the sale proceeds he 
should get Rs. 600. The daughter died in 1902 long before the 
widow and the present alienation was in 1907 after the death 
of the daughter. 


The first questidén is whether this release refers 
only to a release of the rights which the executant had to 
the karnam office and the lands attached to it or whether it also 
refers to the rights which he would have had to the property on 
the death of the widow. The Subordinate Judge thinks that it 
relates only to the karnam office and therefore the decisions 
referred to by the appellant did not apply to the facts of the case. 
Having regard to the wording and the terms of the document 
and to the fact that the property was property which was not 
attached to the office, there can be little doubt that what he 
released was his claim both present and as reversioner to the 
property. He releases all his rights whatever they may be 
reserving no kind of claim that may arise. He got considera- 
tion for it. It is unnecessary that, in order to release the rights 
which he may have to the property, there should be an aliena- 
tion or an alfenation in contemplation at the date of release 
Raghupathy v. Kannamma’ is an authority for this proposition. 
It is open to a reversioner to agree not to raise any claim which 
he may be entitled to make on the death of the widow in res- 
pect of the alienation made by her and as he received considera- 
tion for the agreement I think that the case falls within the 
principle of the decision of their Lordships of the Privy Council 


in Arnnagowda Patil v. Bhausaheb.” It was held in that case 


1 (1912) 23 M.L.J. 363. 
2. (1927) LR. 4 LA. 306: 53 M.L.J. 350 (P.C.). 
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that, where a reversioner enters into an agreement with a widow 
in respect of properties and is alive at the date of the death of 
the widow, it is not open to him to question an alienation made 
by her. In the present case 1 find it difficult to see how it is 
open to the plaintiffs to question the alienation on the ground 
that there are any facts which distinguish the case for the one 
reported in Annagowda Patil v. Bhausaheb.’ Their father 
who was alive for six years after the date of the death of the 
widow did not question the alienation. He had received con- 
sideration ; and if he had sued, it is clear that he would have been 
estopped from disputing the alienation made, and his sons there- 
fore who would not at the death of the widow be entitled to the 
property cannot claim any right to set aside the alienation. The 
only question in this case is whether Ex. IV reserves any rever- 
sionary right which the plaintiffs’ father had at the date of 
Ex. IV. The Subordinate Judge has disposed of the case on 
that ground, and as we differ from him and as there is no other 
question raised as regards the validity of the sale, we think that 
the decree of the Subordinate Judge will bave to be reversed as 
regards this item and the suit as regards the 35th defendant dis- 
missed with costs in this and the Lower Court. 

Reilly, J —Mr. Jayarama Aiyar has contended that the only 
right which the plaintiffs’ father, Subbiah Pillai, releas- 
ed under Ex. IV was his existing right, which he claimed at 
that time, to a half share in the karnam inam property. But l 
agree that, so far as item No. 9 is concerned—and that is the 
only item with which we are concerned in this appeal—Subbiah 
Pillai could not have been under any misapprehension that he 
was dealing with any part of the karnam inam. If that is so, 
then the only right which he could suppose himself to have had 
in item No. 9 was his reversionary right, and, so far as Ex. IV 
deals with his right to that item, he must have been intending to 
deal with his reversionary right. In Ex. IV he states that he has 
received Rs. 600 and then he goes on to say: “I have hereby 
given an out and out release to the effect that neither myself 
nor my heirs shall have any right to or further claim on the 
property.” In Ex. IV he does not explicitly consent to any 
particular alienation by Kanthimathi Ammal or Thangammal, 
in whose favour Ex. IV runs, though he does implicitly consent 
to the alienation of item No. 1 covered by this document, and 
it has heen pointed out to us that D.W. 5 giveg evidence that 
Ex. XX, an out and out sale of another item covered by the 


2. (1927) L.R. 54 I.A. 39: 53 M.L.J. 350 (P.C). 
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document, was executed by Kanthimathi Ammal and Thangam- 
mal on the very date of Ex. IV and attested by Subbiah Pillai. 
But apart from that, although there are no words in Ex. IV 
stating that Subbiah Pillai consents to Kanthimathi Ammal o; 
Thangammal making any alienation by sale or gift or exercising 
absolute rights in the property, I do not think that we can give 
proper force to the expressions which he used in the document 
and which I have quoted unless we understand him to mean that 
he is thereby consenting to their exercising full powers of sale 
and gift. In Annagowda Patil v. Bhausaheb? their Lordships 
of the Privy Council have recently stated that it is settled law that 
a reversioner would be precluded from exercising his right to 
avoid a widow’s alienation either by an express ratification or 
by acts which treat it as valid or binding. In that case a rever- 


_ sioner who had himself received part of the benefit of a widow’s 


transaction was held to be estopped from questioning it when he 
survived her. On what principle can we say that a reversioner is 
cstopped after the reversion falls in to him from questioning a 
particular alienation of*which he has received part of the benefit 
and to which he has consented and is not estopped when for con- 
sideration he has consented to future alienations in general being 
made by the widow? In Raghupathy v. Kannamma Mr. 
Justice Sundara Aiyar says: “It is to my mind quite clear that, 
if a reversioner for consideration gives general -consent to a 
widow to alienate and says that she might make any alienation 
that she pleases it would estop him with respect to any alienation 
made by her.” With that I respectfully agree. That being so, 
T agree that this appeal must be allowed with costs. 

A.S.V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—-Mr. JusTICE PHILLIps AND MR. Justice 
DEVADOSS. , 
Namagiri Ammal .. Appellant® ( PIF.) 
Y, 
Muthu Velappa Goundan and another .. Respondents (Defts.). 
Civil Procedure Code (V of 1908), O 6, R. 4; O. 7, R. 1—Plamt—Parii- 
culars of claim in—Misdescriplion of—Effect—Maxim “Falsa demonsiaito’’ 
—Applcabsisty of —O 21, R 51—Negottable Instrument not n custody of 
Court or public officer—Attachment of—Noltre to debtor restraining him 


weenie 


* Appeal No. Y% of 1924. ; 7th March, 1928. 
1. (1912) 23 M.L.J. 363. 
2. (1927) L.R. 54 LA. 396: 53 M.L.J. 350 (P.C). 
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from paying to creditor if efeciwe agosti debtor—O. 38, R. 9—Attach- 
ment before judgment—Effect on, of dismissal of suit—Disessal for defawi 
and restoration subsequently—Dismissal by first Court and reversal thereof 
on appeal—O 9, R %—Restoration of msi dismissed for defasli—Interlo- 
cutory orders before disnussal—Effect on. 


When the plaint contains sufficient particulars as to the identity of 
the pro-note sued on, the suit should not fail by reason of an error or a 
mistake in its description which does not mislead the defendant as to the 
nature and the particulars of the claim. The maxim ‘‘Falsa demonstratio 
non mocet’’ is applicable to such a case 

Where, therefore, the plaint in a suit on a promissory note gave the 
names of the promisor and the promisce and the date of the pro-note 
sued on correctly but made a slight mistake with regard to the actual 
amount of the note because the same was not in the possession of the 
plaintiff when he filed the suit, Aeld, that the suit ought not to fail by 
reason of stich mistake. 

Where the notice of attachment of a promissory note served on the 
debtor or promisor stated that hé was by injunction ordered not to pay 
money towards the pro-note, held, that the attachment was an effective 
attachment so far as the promisor was concerned. 

The dismissal of a suit does not necessarily entail the withdrawal of 
the attachment before judgment without a specific order of the Court for 
the purpose. . 

Held, therefore, that an attachment before judgment continued in 
force even though the suit was dismissed for default and restored after- 
wards 

Semble Where a suit 1s dismissed in the Lower Court and the dis- 
missal is set aside in appeal, the attachment before judgment would be 
deemed to have continued throughout. 

Per Philips, J—When an order dismissing a suit for default is set 
aside on san application made for the purpose, the suit remains as it was 
on the day that ıt was dismissed, and all proceedings taken up to that 
date must be deemed to be in force when the dismissal is set aside, and 
all interlocutory orders would be revived on the setting aside of the 
dismissal, Similarly an order for attachment of property would also be 
revived. i 

Appeal against the decree of the-Court of the Subordinate 
Judge of Coimbatore in O.S. No. 154 of 1922. . 


C. S. Venkatachartar for appellant. 


T. M. Krisknaswami Aiyar and S. S. Ramachandra Aiyar 
for lst respondent. 


T. S. Anantaraman for 2nd respondent. 
The Court delivered the following 
JUDGMENTS. Devadoss, J.—The plaintiff as Receiver 


brought this suit for recovery of the amount dut on a promis- ` 


sory note executed by the 1st defendant on 10th August, 1919 
in favour of one Krishna Atyangar. It was contended by the 


Devadoss, J. 
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lst defendant, among other things, that there was no such 
pro-note as that mentioned in the plaint, that the pro-note exe- 
cuted by him in favour of Krishna Aiyangar had been partially 
discharged and that the plaintiff is not entitled to bring a suit 
on the pro-note as it had not been attached by a Court. The 
Subordinate Judge dismissed the suit upholding the contention 
of the Ist defendant. Plaintiff has preferred this appeal. 


The plaintiff brought O.S. No. 152 of 1922 in the District 
Munsif’s Court of Gopichettipalayam against her father, Krishne 
Aiyangar, for possession of lands and mesne profits and applied 
for attachment before judgment of the pro-note executed by the 
Ist defendant to Krishna Aiyangar for Rs. 6,000 and the Court 
ordered attachment on 21st January, 1920 and notice of it was 
served on the Ist defendant on 23rd January, 1920. The 
plaintiff thereupon applied for the appointment of a Receiver 
for the collection of the amount due on the pro-note and she 
was appointed interim Receiver on 15th August, 1922. The 
lst defendant filed a c6éunter-statement and objected to the ap- 
pointment of a Receiver. The District Munsif, notwithstand- 
ing the objection of the 1st defendant, appointed plaintiff Re- 
ceiver and she has brought this suit in her capacity as Receiver 
for the amount due on the pro-note. She has made her step- 
mother, the widow of Krishna Aiyangar, 2nd defendant. The 
contention of the Ist defendant is that the pro-note sued on is 
not the one executed by him in favour of Krishna Aiyangar 
and the suit must, therefore, fail. In paragraph 3 of the plaint 
the pro-note is described as having been executed to the plain- 
tiff’s father, Krishna Aiyangar, by the lst defendant on, 10th 
August, 1919 for Rs. 6,400 bearing interest at Rs. 10 per Rs. 100 
per annum. The defendant admits having executed a pro-note 
to Krishna Aiyangar on 10th August 1919 for Rs. 5,892 bear- 
ing interest at 8 per cent. per annum. In Ex. F, the attachment 
order servedeon the Ist defendant on 23rd January, 1920, the 
pro-note is described as one executed to Krishna Aiyangar for 
Rs. 6,000. There is nothing on record to show that the lst 
defendant objected to the attachment of the pro-note for 
Rs. 6,000 when be was served with the notice Ex. F; nor did 
be mention in the counter-statement Ex. C filed by him, when 
opposing the appointment of Receiver, that the pro-note in res- 
pect to which he was restrained was not in existence and there- 
fore the order*was of no avail. On the other hand, he contend- 
ed that the suit on the pro-note would be beyond the jurisdiction 
of the Munsif’s Court and, therefore, it could not appoint a 
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Receiver in respect of the pro-note. When the plaint contains 
sufficient particulars as to the identity of the pro-note sued on. 
the suit should not fail by reason of an error or a mistake in its 
description which does not mislead the defendant as to the nature 
and the particulars of the claim. Here the names of the pro- 
musor and the promisee and the date of the pro-note are correctly 
given and the amount mentioned is Rs. 6,000, whereas the actual 
amount of the pro-note is Rs. 5,892. The plaintiff was not 
in possession of the note at the time when she filed the suit. It 
cannot be said in the circumstances that the Ist defendant was 
taken by surprise or that he was not aware of what the plaintiff 
was suing on. When a plaint contains sufficient averments and 
indicates with reasonable precision what the claim sued on is, 
the suit should not fail by reason of the omission or incorrect 
description of any particular. It is unnecessary to consider in 
detail the case-law on the poifit. In Viswuiadha Pandara San- 
nadly v. The South Indian Bank, Tinnevelly' the learned Judges 
observed : l 

“What the Courts have to find out in such cases is whether the claim 
agrees substantially with the subject-matter of the purchase. As reasonable 
amount of certainty ıs all that can be expected having regard to the know- 
ledge and the circumstances of the plaintiff, the principle enuncrated by 
Lindley, M.R, in Cowen and Truefitt, Ltd? apples to this case.’’ 

In that case Lindley, Master of the Rolls, observed with 
regard to the maxim Falsa demonstratio non nocet: 

“I do not know that the principle can be better put than it is in 
Jarman on Wuls, 5th Edition, page 742, where it is said the rule means 


‘that where the description is made up of more than one part, and one part. 


is true, but the other false, there, if the part which is true describe 
the subject with sufficient legal certainty, the untrue part will be rejected 
and will not vitiate the devise.’ ’’ 

Mr. T. M. Krishnaswami Aiyar who appears for the lst 
defendant fairly conceded that he could not contend that the 
pro-note sued on was not the pro-note attached. I have no hest- 
tation in holding that the pro-note sued on is the*one executed 
by the lst defendant to Krishna Aiyangar on 10th August, 1919 
for Rs. 5,892. 

The next question is, was it under attachment at the tine 
when the Receiver was appointed? Under Order 21, Rule 51, 
Civil Procedure Code, the attachment of a negotiable instrument 
when not in Court or in the custody of a public officer should be 
made by actual seizure. In order to make the attachment effec- 
tual actual seizure is necessary, for, if it is not seized the promisec 
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may negotiate it and the attachment by mere notice will not avail 
against a holder in due course who gets it without the know- 
ledge of the attachment from the promisee—vide Subramania 
Asyar v. Chockalinga Mudaliar.? But the notice of attachment to 
the debtor or promisor is sufficient protection against his paying 
the amount due on the instrument to the promisee or any one else 
claiming under him. The notice served on the Ist defendant on 
23rd January, 1920 stated that he was by injunction ordered not 
to pay money towards the promissory note which he had execut- 
ed to Krishna Aiyangar for Rs. 6,000. So far as the Ist defend- 
ant is concerned this was effective attachment. 


It is strongly urged that granting that this is effective attach- 
ment as the suit was dismissed for default, the attachment 
ceased to have effect and as there was no fresh Attachment of 
the pro-note on the restoration of the suit, there was no attach- 
ment subsisting at the time of the appointment of the Receiver. 
The case was taken up for trial on 21st July, 1921. Plaintiff 
and her pleader were absent and the suit was dismissed for de- 
fault of plaintiff's appearance. She applied for restoration of 
thé suit on 25th July, 1921 and the District Munsif restored the 
suit to file. The question is, does the dismissal of the suit neces- 
sarily entail the withdrawal of the attachment before judgment 
without a specific order of the Court for the purpose? I have 
no hesitation in answering the question in the negative. O. 38, 
R. 9, Civil Procedure Code says: “Where an order is made for 
attachment .before judgment, the Court shall order the attach- 
ment to be withdrawn when the defendant furnishes the secur- 
ity required, together with security for the costs of the 
attachment, or when the suit is dismissed.” The rule makes it 
obligatory on the Court to pass an order withdrawing the attach- 
ment when security is furnished or when the suit is dismissed. 
When the words of a statute are clear it is not proper to ignore 
their plain meaning and give them a different meaning. As 
soon as a suit isidismissed the person against whom an order 
for attachment was made has simply to apply to the Court for 
withdrawing the order. The application may be oral or in 
Writing and the Court, when such an application is made, is 
bound to grant it unless there are circumstances which would 
justify postponing the granting of the prayer or refusing it. 
When a party does not choose to avail himself of a remedy 
which the law “gives him Courts are not justified in giving him 





3." (1922) I.L.R. 46 Mad. 415: 44 M.L.J. 206. 
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the remedy which owing to his carelessness or negligence he does 
not choose to ask. If a garnishee pays the amount due from 
him into Court, can he withdraw the amount without an order 
of Court by reason of the dismissal of the suit? If moveable 
properties or negotiable instruments attached are in the cus- 
tody of the Court the dismissal of the suit in which the attach- 
‘ment was made would not place the person from whom the 
moveables or negotiable instruments were taken in possession 
of them. Such a person will have to apply to the Court for 
getting them back. I do not see why a different rule should 
be held to apply when property attached, whether moveable or 
immoveable, is not in the actual custody of the Court. In my 
view the dismissal of a suit does not amount to the withdrawal 
of the attachment before judgment and, if the order of dismissal 
is set aside on appeal and a decree is passed in favour of the 
plaintiff, the attachment befére judgment would enure for his 
benefit. Here, in this case, the suit was dismissed for default 
of plaintiffs appearance and was restored by the Couit. The 
restoration of a suit under Order 9, Rule 9, Civil Procedure 
Code stands on a slightly different footing from the order of 
the Appellate Court reversing the dismissal of the suit. A Court 
may dismiss a suit for default and may restore it to file on 
proper cause being shown in the course of the same day. It 
would work great hardship if it be held that in such a case 
“the attachment before judgment ceased to have force because 
the suit was off the file for a few hours. I think the tegisla- 
ture has advisedly framed Order 38, Rule 9, Civil Procedure 
Code and I do not see sufficient ground for ignoring the plain 
terms of Order 38, Rule 9 or to give the plain words of the 
rule a meaning which they are not capable of bearing. The 
argument founded on the analogy of Order 21, Rule 57, Civil 
Procedure Code has no application. In that rule it is specifically 
stated that upon the dismissal of the application the attachment 
shall cease. No doubt the Allahabad High Court and the Calcutta 
High Court have taken a different view. In Ram Chand v. 
Pitam Malt Mahmood, J., was of opinion that “an attachment 
before judgment under section 488 like a temporary injunction 
under section 492 becomes functus officio as soon as the suit 
terminates” and he goes on to add that if he were to give the 
literal interpretation to Section 488 of the old Code correspond- 
ing to Order 38, Rule 9 of the present Code he should be driven 
to the logical conclusion that such interim order of attachment 


4. (1888) I.L.R. 10 All. 506, 


Namagirl 
Ammal 
v. 
Muthu 


Valuppa 
Goundan. 


Derados, J. 


‘Namagirt 
Ba 


Matha 
‘Velappa. 
Goundanh. 


Deradow, J. 


76 THE MADRAS LAW JOURNAL REPORTS. [vor. 


subsisted for evet whether there was or was not an appeal unless 
and until such an order was expressly withdrawn. With great 
respect I am unable to see any absurdity in holding that an attach- 
ment before judgment subsists, till it is withdrawn, when the 
terms of the section are clear. This case was followed in Sastrama 
Kimari v. Meherban Khan.” There are no tases of our High 
Court dealing with this. question although Wallace, J., is of 
the same view as the one I have expressed and Ramesam, J., 
is prepared to agree with the decisions in Ram Chand v. Pitam 
Mal‘ and Abdul Rahman v. Amin Sharif I hold that an attach- 
ment before judgment continues to have effect till it is with- 


dtawn by an order of Court and in this case the attachment 


continued’ in force even though the suit was dismissed for de- 
fault and'restored afterwards. 

_ Apart from the question of attachment there is the further 
fact that the plaintiff has been appointed Receiver in respect of 
the suit pro-note and as such she is entitled to collect the amount 
due on it. Under Order 40, Rule 1, Civil Procedure Code the 
Court has power to appoint a Receiver of any property “whe- 
ther before or after decree.” The Court appointed the plain- 
"LE interim Receiver on 15th August, 1922 and the order abso- 
lute is “petitioner was appointed Receiver so that the pro-note 
for: Rs. 6,000 and odd is not barred by limitation.” The Ist 
defendant when he objected to the appointment did not say 
‘that there was no such pro-note as that mentioned in the appli- 
cation for the appointment of Receiver. He stated in his counter- 
statement, Ex. C, that he was not aware of the attachment of a 
portion of the pro-note for Rs. 6,000 and further stated that 
no right accrued to the petitioner with regard to the suit pro- 
note and that a suit on the pro-note would be beyond the juris- 
diction of the Munsif's Court. After hearing the 1st defendant 
the Court appointed the plaintiff Receiver in respect of the pro- 
note and she is therefore entitled to sue on it. 

The next contention of the 1st defendant is that the pro- 
note was partially discharged This depends on the evidence 
in the case. Co 

[The learned Judge then discusses the evidence and con- 
cludes] 

I have no hesitation in holding that the partial discharge 
pleaded i is not true. The plaintiff, therefore, will have a decree for 
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Rs. 5,892 with interest at 8 per cent. from 10th August 1919 to 
date of decree and thereafter at 6 per cent. with proportionate 
costs here and in the Court below. The 2nd respondent’s vakil 
asked that the order as to costs in his client’s favour ‘should 
not be varied as she was not a necessary party to the suit. The 
plaintiff had to make the 2nd defendant, the legal representa- 
tive of Krishna Aiyangar, a party to the suit, as plaintiff was not 
in possession of the suit pro-note. The order of the Subordinate 
Judge directing the plaintiff to pay her costs cannot stand. That 
order will be vacated. The plaintiff’s costs will be borne by the 
Ist defendant and the 2nd defendant will bear her costs through- 
out. 

Phillips, J—I agree, but as the meaning of O. 38, R. 9, 
Civil Procedure Code does not appear to have been formed the 
subject of judicial decision in this Court, I think it desirable to 
express my own views on the subject. The question is whether 
the provision in Order 38, Rule 9, that, where an order has been 
made for attachment before judgment, the Court shall order the 
attachment to be withdrawn when the suit is dismissed, is manda- 
tory or merely directory. There is no direct authority in-this 
Court on the point, but it was held in Allahabad (Ram Chand 
v. Pttam Malt) that the provision in the rule was merely direc- 
tory and that when the Court failed to pass an order withdraw- 
ing the attachment, nevertheless the attachment fell to the 
ground on the dismissal of the suit, so that when the Lower 
Court’s decree was reversed in appeal the property could not be 
proceeded against in execution as if the original attachment was 
still subsisting. This view was followed by a Bench of the 
Calcutta High Court in Abdil Rahman v. Amm Sharif ° where 
it was held that on dismissal of the suit the attachment before 
judgment fell to the ground, whether an appeal is filed or not. 
These two cases were considered in Meyyappa Chettiar v. Chi- 
dambaram Chettiar,’ but the actual point did mot then arise 
for consideration. Ramesam, J., agreed with the cases above 
quoted but Wallace, J., was of a contrary opinion. The case 
reported in Sastrama Kumari v. Meherban Khan? is not to the 
point, for in that case an order withdrawing the attachment 
had been passed and it was held that the appellate decree did 
not revive the attachment. The matter is therefore res integra 
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so far as this Court is concerned and it is necessary to on 
the language of the Code in this respect. 


Order 38, Rule 9, Civil Procedure Code requires the Court 
to withdraw the attachment on dismissal of a suit, the words 
used being “shall order the attachment to be withdrawn.” 
Similarly in Rule 6 of the same order when property has been 
attached under Rule 5 and the defendant furnishes security 
it is directed that the Court shall order the attachment to be 
withdrawn or make such other order as it thinks fit. This 
rule clearly contemplates the making of an order of some sort 


by the Court and prima facie R. 9 also requires some such order. 


When an attachment is made in execution, Order 21, Rule 57 
provides for its cessation, and that rule says: “Upon the dis- 
missal of such application (vts., for execution) the attachment 
shall cease.” 3 


The language in this section is very different from that in 
Order 38, Rule 9, but if the Allahabad and Calcutta decisjons are 
correct the effect of the two sections is exactly the same although 
the language i is so very different. Undoubtedly the Court should 
of its own accord direct the attachment to be withdrawn as soon 
as it dismisses the suit, and if such an order is not passed, it is 
open to the parties to apply for the making of such an order, 
but there are cases where the Court might not consider it neces- 
sary to pass such an order at once. For instance, a suit might be 
dismissed for default and restored again for reasons shown on 
one and the same day. In such a case there would be no real 
necessity for an order withdrawing the attachment. The facts 
of this case are somewhat akin, for the suit was dismissed at 
a preliminary stage and was subsequently restored though after 
a considerable interval. Under Order 9, Rule 9 when an appli- 
cation is made to set aside the dismissal of a suit for non-appear- 
ance of the plaintiff the Court shall make an order setting aside 
the dismissal. That order of dismissal having been set aside 
the suit remains as it was on the day that it was dismissed, and 
all proceedings taken up to that date must be deemed to be in 
force when the dismissal is set aside, and in my opinion all 
interlocutory orders would be revived on the setting aside of 
the dismissal. Similarly, an order for attachment of property 
would also be revived. It would certainly be unreasonable to 
expect a plaintiff who had already obtained an order for attach- 
ment before judgment to comply with the whole procedure 
laid down in Order 38 and to have a fresh attachment made. 


If an order withdrawing attachment had been made on the dis- 
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missal of the suit, then it might be argued that a further order 
for attachment must be made, because the order withdrawing 
the attachment and the order of dismissal may be deemed to 
be simultaneous, and therefore the setting aside of the order of 
dismissal would not necessarily set aside the order withdraw- 
ing the attachment, but that point does not arise for considera- 
tion now. When no order has been passed withdrawing the 
attachment and the dismissal of the suit 1s subsequently set 
aside by the Trial Court the attachment must be deemed to 
subsist as the setting aside Of the dismissal order must revive 
all orders in force till the dismissal. The question of whether 
when a suit is dismissed in the Lower Court and the dismissal 
is set aside in appeal the attachment must be deemed to have 
continued throughout is an aspect of the question which need 
not be decided now, but prima facte the result of the failure of 
the Court to pass an order withdrawing the attachment would 
appear to be that the attachment continues in force. 


AS.V. $ Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. | 

PRESENT :—MR. JUSTICE KUMARASWAMI SASTRI, 
In the matter of The United India Life Assurance, Co., Ltd., 
and The Indian Companies Act, 1913 and The Life Assurance 

Companies Act, 1912. | 

v. 

P. V. Sarma | : .. Applicant®. 
Costs—Bill by Advocate—Applicalion under section 45 of Specific 


Relief Act—Advocate not appearing by Altorney—Taxation of costs— 
ltemised bill—Fees Rulcs (Madras High Court), Order 6, Rede 20. 


There is no provision in the Fees Kules by which an application under 
section 45 of the Specific Relief Act will entitle an advocate not appearing 
by attorney to bring an itemised bil of costs charging for attendance and 
various other matters as if the advocate himself was both attorney and 
advocate Order 0, Rule 20 of the Fees Rules does not apply to such a 
case. 


V. Ramaswams Atyar for petitioner. 

K. S. Rajagopala Atyangar for respondent. 

The Court delivered the following 

JupcmMENT.—This is an application for review of taxation. 
The original application was by a notice of motfon under S. 45 
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of the Specific Relief Act for directing the United India Life 
Assurance Company, Limited, to do certain things. The appli- 
cation is also entitled “In the matter of the United India Life 
Assurance Company, Limited” as required by the rules. But this 
is not an application under any of the sections of the Indian Com- 
panies Act. It is purely an application under section 45 of the 
Specific Relief Act. The learned Judge dismissed the applica- 
tion with “costs,” but the order as drawn up is “taxed costs.” 


The contention raised by the applicant is that the order is 
wrongly drawn up, inasmuch as the learned Judge did not 
allow “taxed costs.” The other contention is that, as the party 
did not appear by attorney but only by counsel, he is not enti- 
tled to bring in a bill for each item of work done and that all 
that the Court could do, even if the order as drawn up is right, 
is to “award such costs as are allowable to an advocate appearing 
in a notice of motion. I think Rule 20 of Order 6 of the Fees 
Rules only refers to petitions or proceedings under the Indian 
Companies Act, Probate and Administration matters, petitions 
under the Guardian and Wards Act; Income-tax Cases, Habeas 
Corpus applications, claims to attached properties, application 
under the Trustees Act, Administrator-General’s Act, arbitra- 
tions, and similar matters. I do not think that there is any 
provision under the rules by which an application under S. 45 
of the Specific Relief Act will entitle an Advocate not appearing 
by Atterney to bring in an itemised bill as has been done in 
the present case charging for attendance and various other 
matters as if the Advocate himself was both attorney and 
advocate. The petitioner’s Advocate states that he is willing 
that the bill may be taxed and does not want an amendment ot 
the order, but his contention is that it should he taxed on the 
footing of a notice of motion conducted by an Advocate with- 
out an attorney and that he is prepared to pay whatever fees 
the taxing offer will allow on such taxation. I think hts con- 
tention is right. If the matter does not fall under Order 6, 
Rule 20 it is clear that the bill such as is brought in by the 
Advocate for the counter-petitioner cannot stand. 

I allow the application and direct the taxing officer to tax 
the bill on the footing that the order is for taxed costs on a 
notice of motion presented and conducted by an advocate with- 
out an attorney. 


N.S. Application alowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT ;— MR. JUSTICE KUMARASWAMI SASTRI AND MR. 
JUSTICE REILLY. 


Sri Sri Sri Srinivasa Rajamani Raja Deo, 


Rajah of Mandasa .. Appellant* in both 
(Deft. ) 
v. 
Senapati Jagannaikulu and another .. Respondents (Plffs.). 


Madras Estutes Land Act (I of 1908), Ss. 51 to 53, 79 (2), 95 and 96-- 
Settlement proceedings—E-xtract given to ryot by Settlement Officer under 
Rule 25 of the Rudes under the Acti- If amounts to a valid patia—Com- 
mutation of warom rate mio money rate by the settlesment—Duty of 
landholder to tender fresh patta contaimng altered termms—Distraint with- 
out tender of such patia—Validtiy—Holdmg owned and land cultivated 
by joint family, though holding registered in the name of a junior mamber 
—Wrongfid distraint of crops on the land—Suit to set aside distramt Ly 
the manager of the joint famsly—Moainiatnabihiiy—Landholder’s ignorance 
of oultrvation by person other than registered holder, if materiai" Cul- 
tivator’’—Meantng of. 6 

An extract given to a ryot by a Settlement Officer, under Rule 25 of 
the Rules framed under the Madras Estates Land Act, containing all the 
particulars of land and the tenant’s liability, is not a patta complying 
with the requirements of section 51 of the Madras Estates Land Act. 

A patta or muchilika cannot be said to continue in force under S. 53 
of the Madras Estates Land Act if it does not contain the terms in 
force at the date of the distraint. Consequently, where the basis of pay- 
ment of rent was charged by the settlement Proceedings by the commuta- 
tion of the waram rate which was prevailing before that time into a fixed 
money rate, 1t is the duty of the lJandholder to tender a fresh petta 
containing the altered terms and the landholder cannot avail himself cf 
the special powers of distraint given to him under the Act unless he has 
tendered such a patta. 


Where a holding was owned, and the land in the holding cultivated, 
by a joint family, although the registered holder of the holding was only 
a Junior member of that family, the wrongful distraint of the crops of 
the produce of the land entitles the manager of the joint family to institute 
a suit to set aside the distraint under the provisions of the Madras Estates 
Land Act, irrespective of the fact whether the landholder had, or had not, 
notice of the cultivation by the person other than the registered holder. 

Per Kesnaraswami Sastri, J—It in unnecessary that the cultivator 
should be a person who tills the soil; it does not matter whether he raises 
the produce directly or through servants. A joint family can be ‘‘culti- 
vators’’ within section 96 of the Madras Estates Land Act. 


Second Appeals against the decrees of the District Court of 
Ganjam in A.S. Nos. 208 and 207 of 1926 preferred 


“S.A Nos. 289 and 298 of 1927. 13th March, 1978, 
R—11 
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against the decrees of the Court of the Suh-Collector of Berham- 
pore in O.s. Nos. 49 and 52 of 1926 respectively. 


S. Varadachariar and K. Bhashyain Aiyangar for appellant 

B. Jagannadha Doss for respondents. 

The Court delivered the following 

JUDGMENTS. Kumaraswame Sastri, J. Second Appeal 
No. 289 of 1927,—This appeal arises out of a suit under S. 95 
of the Estates Land Act. The plaintiff is the tenant of the 
defendant who is the Rajah of Mandasa. The case,of the plain- 
tiff is that the defendant illegally distrained certain propertjes 
of his and the suit is to set aside the distraint. The plaintiff 
in paragraph 8 of the plaint states that the attachment made by 
the defendant is illegal, being contrary to the provisions of the 
Estates Land Act, and that there was no valid exchange of 
patta and muchilika or even a tender of a proper patta. 
To this the defendant replied in the written statement 
stating that the patta issued by the Settlement Officer continued 
in force, and that it ig not correct to say that the attachment 
was illegal. It is not disputed that during fasli 1333 a record of 
rights under Chapter XI of the Estates Land Act was prepared 
and in 1333 rent was settled under that Chapter and before the 
record of rights was prepared the system in vogue was the sharing 
system and by the settlement proceedings certain cash rates were 
fixed. Up to fasli 1333 grain was paid and from 1334 cash rent 
was paid as per rate fixed by the settlement. The ryots appealed to 
the Board of Revenue and it did not grant the prayer of the ryots. 
The Board, however, acting under the powers given under Ch. XI 
reduced the rates of rent fixed by the Settlement Officer by an 
order, dated 17th December, 1925 by about three annas in 
the rupee. Under the Act, this determination of the rent takes 
effect from the next (asli. The defendant pleaded that there 
was sufficient compliance with the provisions of section 53, as 
under Rule 25 of the Rules -framed under the Estates Land 
Act an extract has to be given to each ryot containing all the 
particulars of land and the tenant’s liability. Section 2 runs 
as follows: 


“‘No landholder shall have power to proceed against a ryot for the 
recovery of rent by distraint and sale of his moveable property or by sale 
of his holding under Chapter VI unleas he shall have exchanged a patta and ` 
muchilika with such ryot or tendered him such a patta as he was bound 
to accept or unless a valid patta or muchilika continues in force.’’ 


Sections 50, 51 and 52 refer to exchange of pattas and 
muchilikas. Section 51 requires that a patta in addition to 
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giving certain particulars shall be signed by the landholder. 
It is clear from these provisions that an extract given under 
R. 25 of the Rules framed under the Act by the Scttlement Officer 
would not be a patta complying with the requirements of S. 51. 
We think that the District Judge was right in holding that the 
plea that there was a valid tender of patta by reason of an 
extract being given would not avail the defendant, and on the 
pleadings there was no other question to be determined. Tt 
is argued that issue 2 which runs as follows, “was the attach- 
ment illegal in the absence of a muchilika,” was the only issue that 
the Court had to try; and that under the other condition in 
section 53, namely, that there was a valid patta and muchilika 
-in force, it is still open to the defendant to urge the validity of 
the distraint. I think that a patta and muchilika which is in 
force must be a patta and muchilika containing the terms in 
force at the date of the distraint. Under the settlement pro- 
ceedings the basis of payment of rent is changed and what was 
before a waram rate was commuted into a fixed money rent. 
It cannot be said that the previous patta was not materially 
changed and that it would give the landholder the right, to 
distrain. Distraint proceedings are of a summary nature, and 
the main object of the Act requiring exchange of patta and 
muchilika is that the tenant should know exactly what his rights 
are. Where there had been such a material change in the pre- 
vious patta as was introduced by the settlement proceedings, 
I think it was the duty of the landholder to tender a fresh 
patta containing all the materials required under S. 51 and there 
is nothing in the Act to prevent him from doing so 1f he wants 
to take advantage of the special powers of distraint given to 
him. In my view pattas under section 53 should contain all 
the terms which are existing at the date of the distraint o' 
else pattas would not be available for the purpose of distraint, 
when the basis of rent payable has heen altered. I am of opinion 
that the decision of the District Judge is right and this appeal 
must be dismissed with costs. 

Second Appeal No. 298 of 1927.— The next appeal No. 298 
of 1927 raises the same question with the addition as to whe- 
ther the plaintiff could sue, he, not being a registered tenant. 
In the plaint it is alleged that the plaintiff was the manager 
of an undivided family, and that lands were owned by the 
undivided family and that the properties were distrained from 
the house of the joint family. The written statement pleaded 
that the plaintiff was not the registered tenant and therefore 


Rajah of 
Mandasa 
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he cannot sue, but later on, it is stated that because.of the 
plaintiffs conduct, the landholder was compelled to distrain and 
to direct attachment of the plaintiff’s properties with the help 
of the police. It appears that so far as the joint family is con- 
cerned, the registered tenant was a member of that family. 
There is little doubt that the family was cultivating the land 
and it is unnecessary that the cultivator should be a person who 
tills the soil; it does not matter whether he raises the produce 
directly or through servants. It cannot be said that the defend- 
ant was before attachment ignorant of the fact that the joint 
family was cultivating the land. In fact he says he was forced Lo- 
distrain because of certain acts of the plaintiff. Mr. Varada- 
chariar argues that having regard to the provisions of S. 95 
read with section 79 (2), the only persons who could file a 
suit to set aside the distraint is the cultivator of whom the 
landholder had notice and to whonf notice was to be given under 
the provisions of section 79 (2). In other cases the only remedy 
of the person whose property is distrained is to file a civil suit. 
There is nothing in the Act in so many words which says that 
no, person could sue unless he is the registered tenant. Mr. 
Varadachariar wants us to infer this from these two provisions. 
Section 77 empowers a landholder to distrain the moveable pro- 
perty of the defaulting ryot or the growing crops or the produce 
of the land or the trees in the defaulter’s holding. This entitles 
distraint not only of the defaulting ryot’s properties but also 
the properties of the cultivating tenant. Unless there is some- 
thing compelling us to hold otherwise, it seems to me difficult to 
hold that the right of a person who, if he was a cultivator and 
whose property is wrongfully distrained, is to have the benefit 
of the summary proceedings under this Act, should be controlled 
by the knowledge of the landholder and that if the landholder 
pleads ignorance the person whose property has been distrained 
should seek his remedy by filing a civil suit for damages. The 
wording of the section is not very happy. But I do not think 
that the mere fact that section 95 casts on the landholder the 
duty of giving notice to the cultivator, by necessary implication, 
takes away the right of suit from the cultivator even though it 
is shown that it was the cultivator whose property had been 
wrongfully taken away. I think the remedy given by section 95 


ordinarily would be the remedy given to a person whose pro- 
perty has been wrongfully distrained. So long as it is shown 
that he was cultivating and that his property had been distrained. 
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I do not think that the word “aforesaid” in section 96 should 
be so construed as to deprive the right of suit. I think thut 
the introduction of the word in section 79 casts the duty on the 
landlord to give notice to the cultivator and nothing more is 
warranted by section 79. Reference is made to The Midnapore 
Zemmdary Co., Lid. v. Muthappudayat,' which was a case under 
S. 112 of the Act where we do not find the word “cultivator,” and 
the only question there was about the registered holder. That 
decision does not render much help. I do not think that where 
the cultivator’s property has been distrained wrongfully, he is 
deprived of the right of suit under the Act or of the right to 
plead that the distraint is not warranted by the provisions of 
the Act simply because he happens to be not the registered holder 
or the landholder chooses to say that he had no notice of his 
cultivation. The matter is not free from difficulty, but it could 
not have been the intention of the legislature to deprive a person 
referred to above of his remedics under the Act. This appeal 
also fails and is dismissed with costs. : 

Rewly, J—In the suit out of which Second Appeal No. 289 
of 1927 arises the plaintiff objected to the defendant’s distratnt 
as illegal on the ground that there had been no valid exchange 
of patta and muchilika between the parties and no proper patta 
had been tendered to him by the defendant. To this the defend- 
ant replied that the patta issued by the Settlement Officer at the 
recent monetary settlement continued in force and therefore 
the distraint was not illegal. The Sub-Collector who heard the 
suit framed an issue on these pleadings tn the following terms: 
“Was the attachment illegal in the absence of a muchilika.” 
His finding was that it was not illegal and that the distraint 
was valid, because the settlement patta issued by the Revenue 
Department after settlement was one which the plaintiff was 
bound to accept and he presumed that the plaintiff had accept- 
ed it. The finding therefore was that there had been a proper 
tender of patta. When the case came before the District Judge, 
he found that there was no exchange of patta and muchilika and 
decreed the suit on that ground. Mr. Varadachariar has object- 
ed in this appeal that the District Judge should not have allow- 
ed a new point to be taken before the Appellate Court in that 
way for the first time. On the pleadings it does not appear to 
be a new point. Mr. Varadachariar objects that, if his client 
had had no opportunity, he could have shown that there had 
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been a proper exchange of waram pattas and muchilikas between 
the parties which would have made the defendant’s right to 
distrain clear under section 53 of the Act. Section 53 provides 
that the landholder shall not have power to distrain for rent 
unless he shall have exchanged a patta and muchilika with the 
ryot or tendered to the ryot such a patta as he was bound to 
accept or unless a valid patta or muchilika continues in force. 
Under the waram system the amount to be collected year after 
year is fixed for that year on the basis of the crop; but under 
the monetary settlement the money rent is fixed for a pericd 
of thirty years unless special proceedings are taken. It cannot 
be said that the waram patta was any longer in force after the 
money settlement. Nor can it be said within the meaning of 
section 53 that the defendant lad tendered to the plaintiff any 
patta which he was bound to accept in the fasli or in relation 
to the fasli in question. If thete had been an exchange of 
waram patta and muchilika, that could not be sufficient com- 
pliance with section 53 of the Act to give the landholder a 
right to distrain after the money settlement had come into 
force. The right to distrain is a special right, and the inten- 
tion of section 53 of the Act appears to me to be to confine that 
right to two sets of cases, that is, cases where there has been 
an exchange of pattas and muchilikas or tender of proper pattas 
and cases where valid pattas or muchilikas continue in force, 
the terms of which are clear and unquestionable between the 
parties. In the present case I do not think that the learned Dis-- 
trict Judge was wrong in allowing the question to be argued 
before him in first appeal. I agree, therefore, that Second 
Appeal No. 289 of 1927 must be dismissed with costs. 

Second Appeal No. 298 of 1927 raises exactly the same 
points with the addition that the plaintiff is not the registerei 
ryot. In his plaint he described himself as the manager of 
the joint family which owned the holding in question. In reply 
the defendant denied that the plaintiff was the registered patta- 
dar. He said further on in his written statement that he had 
a right to distrain the plaintiff's property. The landholder has 
a right to distrain the moveable property of the defaulting ryot 
or the growing crops on the land or the produce of the land. 
The effect of that is that he can distrain not only the property 
of the ryot himself but the crops which may have been raised 
by the ryot’s tenant or the produce which has been removed by 
the ryot’s tenant. If the plaintiff is not the registered ryot of 
this land—and it is admitted he is not and that a junior member 
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“ of the family is the registered ryot—then the only way in which 
the defendant-Zamindar could have a right to distrain the plain- 
tiffs property for the rent concerned would be on the ground 
that it was the crop or the produce of the registered ryot’s land. 
It has been explained to us that, although the registered holder 
is a junior member of the family, the holding is owned and the 
land is cultivated by the plaintiff's joint family. Under S. 96 
certain cultivators of land, for the rent of which the property 
is distrained, can bring suits in the Revenue Courts. Mr. Vara- 
dachariar contends that the word “cultivator” in section 96 of 
the Act must be read with sections 95 and 79 (2) of the Acct, 
with the result, as he interprets those provisions, that it is not 
every cultivator other than a pattadar who can bring a suit iu 
respect of the property distrained, but only a cultivator of whose 
cultivation the Zamindar has notice. If the provisions of the 
Act are to be construed in that way, the result will be very ex- 
traordinary. The landholder might cut the crop which the culti- 
vating tenant had raised on the defaulting ryot’s holding, and, 
if it happened that the landholder had notice of the person who 
raised the crop, the cultivating ryot would have a summary 
remedy by way of suit in the Revenue Court, but if the Zamin- 
dar were ignorant who was the cultivating tenant, the cultivat- 
ing tenant would be equally damnified but would be deprived 
of that remedy. That would be an extraordinary result. I 
do not think that there is anything in the wording of the Act 
which warrants such an interpretation. The term “cultivato- 
aforesaid” in section 96 of the Act appears to me to be a culti- 
vator other than the defaulter as mentioned in section 79 (2) 
of the Act. That being so, I agree that the plaintiff in this 
suit had a right to sue and that this Second Appeal also must 
he dismissed with costs. 


N.S. Second Appeals dismissed. 
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PRIVY COUNCIL. 
[On appeal from the Supreme Court of the Straits Settlements 
(Settlement of Singapore). | l 


PRESENT :—VISCOUNT HALDANE, LORD ATKINSON, LORD 
BLANESBURGH, LORD DARLING AND Lorp WARRINGTON OF 
CLYFFE. 


Lim Yam Hong, trading as Lee Hong & Co. .. Appellanis* 
(Defts.) 
v. 
Lam Choon & Co. .. Respondents (Plffs.). 


Evdence—Admission of  imadtmissible—Objection to—Fatlure of 
commsel to raise—Efect—Trial Judge—Finding of—Fact of, based on oral 
evidence—Weight due to. 

The fault of an advocate in not objecting to the admission of merely 
hearsay evidence cannot so alter its character as to convert it into cor- 
roborative evidence. 

According to well-established rules great regard is to be paid to the 
findings of a Judge who has decided matters of fact deposed to by wit- 
nesses at the trial before him. 


- Appeal No. 28 of 1927 from the Supreme Court of the 
Straits Settlements. 

The material facts are given in their Lordship’s judgment. 

18th July, 1927. The judgment of their Lordships was 
delivered by - 

Loro DarLING.—This case was tried by Sir James Murison, 
Chief Justice, and the nature of the matter in dispute is suffi- 
ciently stated by him-in these words :— 

‘The plaintiffs in this case sue the defendants for $10,164 for breach 
of contract to take delivery of fifteen tons of Singapore Standard Flat 
Bark Crepe at $1.03} per pound. The defendant denies that he ever made 
such a contract The damages represent the difference in price when the 
rubber in queston was sold in the open market after defendant’s repudia- 
tion of the agreement. 

The only eissue ıs whether defendant made the agreement or ioe 

The plaintiff says that the agreement was made on his behalf by 
Cheng Kee, clerk of Messrs. Green & Collier, Brokers, with the defendant 
on the 4th August, 1925. 

The burden of proof lies upon the plaintiff His witnesses are Cheng 
Kee, clerk to Messrs. Green & Collier, and Afr. Green ”? 

The Chief Justice was not satisfied that the plaintiffs had 
proved the making of the alleged contract, and he therefore 
entered judgment for defendant. On appeal to the Supreme 
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*P.C Appeal No. 28 of 1927. 18th July, 1927, 
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Court of the Straits Settlements, this judgment was set aside 
and judgment entered for the plaintiffs for the amount claim- 
ed, Mr. Justice Reay dissenting from the opinion expressed by 
Mr. Justice Brown and Mr. Justice Deane, the other members 
oi that Court. 


The evidence given by Mr. Green for the plaintiffs, although 
accepted entirely by the learned Chief Justice, was rightly de- 
clared by him to be of itself quite insufficient to prove the making 
of the contract. For that purpose, therefore, reliance was 
placed on the testimony of Cheng Kee, a clerk or broker em- 
ployed by the plaintiffs. This man the learned Chief Justice 
qualified as “not a very bad witness,” and added that if he could 
get definite corroboration of his story the denials of the defend- 
ant and his witnesses would not have availed to displace the 
evidence called on behalf gf the plaintiffs. “But,” said the 
Chief Justice, “I find very great difficulty about the corrobora- 
tion of Cheng Kee’s evidence.” He, therefore, held that the 
burden of proof was not discharged; and so he pronounced in 
favour of the defendant. 


The corroboration of Cheng Kee mainly relied upon by 
plaintiffs’ counsel was the established fact that a confirmation 
slip of the contract was prepared.in the plaintiffs’ office, and, 
further, that Cheng Kee swore that he himself on 4th August 
gave this note into the defendant’s own hand. -This statement 
was denied by the defendant, who swore that he did “not sce 
Cheng Kee on that day. 


It was stated by Mr. Green that on 11th August he, with 
Cheng Kee, went to the defendant’s office and there saw his 
manager, Ah Choon, “who said he had seen Cheng Kee hand our 
confirmation slip to the defendant.” It was not alleged that the 
defendant was then present, and it is clear that, he being absent, 
this conversation was not evidence against him. Further, Cheng 
Kee, in his evidence, was allowed to say: “On the llth August 
the defendant’s manager (Ah Choon) told the plaintiffs’ towkay 
and Green, that he had seen the confirmation slip.” This also is 
not evidence against the defendant, and regarding it Ah Choon 
swore “Cheng Kee did not call on the 4th August. I did not see 
him. J never said I had seen the confirmation slip—Cheng Kee 
said that.” 

Now all this evidence was relied on by the two learned 
Judges, who allowed the appeal, and especially by Mr. Justice 
Deane, as being sufficient corroboration of Cheng Kee’s testi- 
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mony to justify the reversal of the judgment of the Chief 
Justice. 

lt is true that the evidence of what Ah Choon, who was 
not alleged to have any authority to represent the defendant, 
had said in his absence was not objected to by the defendant's 
counsel, but still the fault of an advocate cannot so alter the 
character of testimony as to convert into corroborative evidence 
that which the law regards as merely fit for rejection as hearsay. 
Yet this was also accepted as good evidence of the contents of 
a written document; since the paper, said to have been delivered 
to Ah Choon, was treated as a note confirming a contract. More- 
over, it was impossible to treat statements by Cheng Kee as cor- 
roborating his own evidence, for these were merely parts of 
that very evidence itself. 


To their Lordships it appears that the two learned Judges 
of the Supreme Court, who came to a conclusion opposed te 
that of the Chief Justice who had tried the case, did so upon 
grounds which cannot stpport their conclusion. 

, Their Lordships agree with Mr. Justice Reay—who dis- 
sented from the opinions expressed by his colleagues in the 
Supreme Court—that the Chief Justice’s decision was attacked 
on the ground that he “overlooked, or did not attach sufficient 
weight to this (Ah Choon’s) admission. It is a sufficient and 
it is obviously a fair answer to this attack that the admission 
was irrelevant, and that the evidence regarding it should not 
have’ been admitted. If it was disregarded, it was rightly dis- 
regarded.” 

Applying the well-established rules as to the amount of 
regard to be paid to the findings of a Judge who has decided 
matters of fact deposed to by witnesses at the trial before 
him, and having considered all the evidence admitted, their 
Lordships are of opinion that the judgment of Chief Justice 
Murison showd stand, and they will therefore humbly advise 
His Majesty that this appeal should be allowed with costs, the 
judgment of the Court of Appeal set aside, and the judgment 
of the Chief Justice restored with costs in both Courts. 

Solicitors for appellants: Parker, Garrett & Co. 


Solicitors for respondents: Pcacock & Goddard. 


KR. Appeal allowed. 


[Reporter's Note —See also Miller v. Madko Das [ (1896) LL.R. 19 AIL 
76] where there was an erroneous omission to object before the Couris 
below to the admission of evidence that was not relevant, and their Lordshins 
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of the Privy Council held that that was not enough to make irrelevant evl- 
dence relevant. This pronouncement of the Privy Council has led to some 
conflict of judicial opinion in India; see (safer cha) Giindra Chandra 
Genguli v. Rajendra Nath Chatterjee [(1897) 1 CW.N. 530], Hriday 
Krisha Das v. Prasanna Kumari Chowdhurant [(1900) LLR. 28 C 142], 
Tara Prasonno Mukherjee v. Asutosh Chowdhury [(1909) 2 I.C. 998], 
Basir Gasi v. Grija Nath Roy [(1910) 9 LC. 211] and Luchiram Motiu 
Boid v. Radha Charan Poddar [(1921) I.L.R. 49 C 93]. Their 
Lordships’ present judgment, although on appeal from the Straits Settle- 
ments, will be a useful guide to the Courts in this country, as it reiterates 
the principle laid down by the Board as far back as 1896 in Muler’s case.— 
K J.R] 


PRIVY COUNCIL. 


[On appeal from the Court of Appeal of New Zealand. | 


PRESENT:—Lorp CHANCELLOR, Lorn BUCKMASTER, LORD 
Carson, Lorp DARLING AND LORD WARRINGTON OF CLYFFE. 


John Lachlan McGillivray Watson .. Appellani* 
v. e ‘ 
Bertha Elinor Lilian Haggitt and others .. Respondents. 


Indian Contract Act, 1872, S. 255—Parinership for terws—Continudnce 
of, after espiry of term—Relationship between parties in case of—Death 
of a partner—Basiness carried on by other pariner after—Rights and dutis 
of parties in case of —‘Net amuni profits’’ to be paid under parinership 
agreement to representatives of deceased partner in case of—Meanwng of — 
Salary allowed to surviving partner during life-time of deceased-——Dedur- 
tion of, tn calowdating such profits—Survwor’s right to—Deed—Construc- 
Hon—Expression some “sed in different places tn deed—Same meaning o 
be attached to—Rule as to—Natwre of and limus to. 


Where a partnership is entered into for a fixed term, and the term 
expires but the partners continue the business as partners at will without 
fresh articles, the business is deemed to be continued upon the old ternis 
so far as they are applicable to a partnership at will. 


Where under partnership articles it was provided that in the event 
of a partner dying or becoming insane, etc, during the term of the partner- 
ship, the surviving or remaining partner would pay to the representatives of 
the partner so dying, etc, a share of the “‘net annual profits’’ of the 
partnership business, the Judicial Committee held that the net annual 
profits, by which the amount of the sum to be paid by the surviving partner 
was to be measured, would be ascertained by deducting from the receipts 
and earnings of the business such outgoings and ordinary business expenses 
as were under the partnership articles or by the practice of the partners so 
deducted during the partnership, the husiness being for this purpose treated ax 
a continuation of the partnership business. A payment, however, which under 
the partnership articles ceased with the dissolution of the partnership 
could not be properly deducted. 





*P.C. Appeal No. 100 of 1927. 17th November, 1927. 
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Where a partnership is dissolved by death of a partner, the business 
if carried on by the surviving partner is so carried on by him on his own 
sole account and for his own benefit, the annual sum payable (under the 
partnership articles) to his deceased partner’s executors being, in substance, 
purchase money for his interest in the assets of the business. 

Upon the construction of the partnership articles in the case, held, that, 
without an express provision to that effect, the surviving partner was not 

entitled, in calculating the amount of ‘‘net annual profits’’ payable to the 
representatives of the deceased partner, to a deduction of the salary 
allowed by the agreement to the surviving partner during the life-time of 
the deaceased. 

In construing the provisions of an agreement, there is no rigid rule 
that the same meaning ought to. be given to an expression in every pari 
of the document in which it appears “The truth is that there is no rule 
of such general application as is contended for. A difficulty or ambiguity 
may be solved by resorting to such a device, but it is only in such cases 
that it is necessary or permissible so to do.” 

Appeal No. 100 of 1927 from the Court of Appeal of New 
Zealand, dated 13th December, 1926. 

The material facts are given in their Lordships’ judgment. 

Maugham, K.C. and Stamp for appellant. 
G. B. Hurst and Brasch for respondents were not called 
updn. ` 

17th November, 19237. Their Lordships’ judgment was 
delivered by 

Lorp WARRINGTON OF CLyFFE.—This appeal raises a ques- 
tion of construction upon articles of partnership between the 
appellant John Lachlan McGillivray Watson and Arthur Bryan 
Haggitt. The business of the partnership was that of barris- 
ters and solicitors. 

The articles were dated the 18th May, 1905, and the term 
of the partnership was 15 years from that date. The term 
expired on the 18th May, 1920, but the partners continued the 
business as partners at will without fresh articles, and, there- 
fore, upon the old terms so far as they were applicable to : 
partnership at, will. 

Mr. Hagegitt died on the 5th January, 1926, and the part- 
nership was thereby dissolved. The respondents are his exc- 
cutors. 

The articles contained the following clause (No. 21):— 

‘Tf at any time during the term of the said partnership either of 
the said partners shall die or become permanently incapacitated for work 
or shall become insane or of unsound mind to such an extent as to render 
him unable or unfit to carry on the business of the partnership then and 
in any such case the surviving or remaining partner shall during the 
period of five years from the occurrence or happening of such event or 
contingency pay to the executors and administrators of such partner sn 
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dying as aforesaid or as the case may be to the committee or representatives 
of such partner so incapacitated as aforesaid a sum equivalent to a 
one-third part or share of the nett annual profits of the said partnership 
business for each year of the said term of five years.” 

Taken by itself that clause presents no difficulty of con- 
struction. The nett annual profits, by which the amount of the 
sum to be paid by the surviving partner in each of the five years 
is to be measured, would be ascertained by deducting from the 
receipts and earnings of the business such outgoings and ex- 
penes as were under the articles or by the usc and want of 
the partners so deducted during the partnership, the business 
being for this purpose treated as a continuation of the partner- 
. ship business (Ex parte Harper). A payment, however, which 
under the articles ceased with the dissolution of the partner- 
ship would not be properly deducted. 

The appellant, however, contends—and his contention was 
upheld by the Judge of first instance and by one of the four 
Judges in the Court of Appeal—that he is entitled to deduct, in 
addition to the ordinary business expenses and outgoings, an 
annual sum payable to him by way of “salary” during the partner- 
ship. Whether this contention is correct is the question for 
decision. 

The clause of the articles providing for payment of “sala- 
ries” to the partners is clause (3), which is in the following 
terms :— 

‘(The said Arthur Bryan Haggitt shall receive a salary of £600 for the 
first year of the said partnership term, a salary of £750 for the second year 
of the said partnership term and the said John Lachlan McGillivray Watson 
shall draw all the nett profits of the said business during the first two years 
aforesaid. During each of the third, fourth and fifth years of the sald 
partnership term the said J. L. M. Watson shall draw a salary of £1,500 per 
annum and also one-half of the nett profits for each stich year and the said 
A. B. Haggitt shall draw a salary of £750 per annum for each of the sald 
third, fourth and fifth years and also one-half of the nett profits for each 
such year. Thereafter and during the continuance of the said partnership 
term the said J. L. M. Watson shall draw a salary of £1,500 per annum 
and one-half of the nett profits each year and the said A. B. Haggitt a salary 
of £1,000 per annum and one-half of the nett profits for each year during 
the icrm of the said partnership, and the said partners shall be allowed to 
draw the aforesaid amounts by monthly instalments in anticipation of their 
respective shares or profits in the said partnership busincas.’’ 

Clause 5 is a common form of provision for the payment 
of expenses, outgoings and losses out of the receipts and earn- 
ings of the business. ° 





1. (1857) 1 De G. & J. 180. 
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P. C. “And in case of deficiency thereof then by the said partners in the 
— shares in which they shall for the time being be entitled to the nett profits 
Watson of the said business.” 
Haggitt. The contention of the appellant and the judgments of the 
Pee two Judges who decided in his favour are based upon a sup- 
Warrington posed rule of construction that the same meaning ought to be 
of Clyfie, given to an expression in every part of the document in which it 
appears. l 

Applying this supposed rule it is said that “nett profits” 
in clause 3 and in clause 5 means what is left after the deduc- 
tion of salaries, and, therefore, it must have the same meaning 
in clause 21. If this conclusion were logically applied the 
“salary” of A. B. Haggitt should also be deducted and paid to 
his executors, but the absurdity of paying a “salary” to the exe- 
cutors of a dead partner who cannot give any assistance in the 
business is recognised and the Judges who were in the appel- 
lant’s favour stop short of the logical application of their con- 
clusion by deciding that the “salary” of the appellant alone 
ought to be deducted. , 

The truth is there is no rule of such general application as 
ig contended for by the appellant. A difficulty or ambiguity 
may be solved by resorting to such a device, but it is only in 
such cases that it is necessary or permissible so to do. 

In the opinion of their Lordships it is in the present case 
quite clear that in clause 21 the expression “nett profits” has 
a different application to that which it has in clause 3 and 
clause 5. Clause 21 is dealing with a state of things whol'y 
different from that dealt with in clause 3. The partnership 
is dissolved, the “salaries” which were payable “during the 
continuance of the partnership term” have ceased and the busi- 
ness is being carried on by the appellant on his own sole account 
and for his own benefit, the annual sum payable to his deceased 
partner’s executors being, in substance, purchase money for his 
interest in the assets of the business. Under such circumstances 
it is impossible to hold, without an express provision to that 
effect, that the partners intended to allow a salary to the sur- 

ra viving partner. 

Their Lordships are of opinion that the appeal fails and 
ought to be dismissed with costs, and they will humbly advise 
His Majesty accordingly. 

Solicitor for appellant: C. J. Wray. 

Solicitors for respondents: Biyth, D ‘tion, Hartley & Blyth. 

K.J.R. Appeal dismissed. 

[Reporter's Notes—(1) as regards the surviving partner’s claim for 

a ‘‘salary,’’ reference may usefully be made to the judgment of the 


~~ 
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Privy Council in Hedayetedha v. Mahomed Kamu | (1924) 81 I.C. 525 (P.C)) 
(on appeal from IL.R. 48 Cal. 906), where their Lordships allowed fair 
remuneration to the surviving partner for the management of the business. 

(2) This was a case from New Zealand, whera a partnership be- 
tween barristers and solicitors is apparently not forbidden. Generally 
speaking, such partnerships are not recognized. ‘‘Any dealings between 
members of the Bar and solicitors as regards sharing costs or profits are 
‘incompatible with the discipline of the Bar’’: (Consolidated Regulations 
of the Four Inns of Court (January, 1907), S. 15); Halsbury’s Laws of 
England, VoL H, p. 370—K-_J.R.] 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


[In Insolvency. ] 
PRESENT:—MR. JUSTICE KUMARASWAMI SASTRI 


(In Chambers.) 
In the matter of K. Audisesha Naidu, an 1nsolvent. 
The Nedungadi Bank, Ltd., Madras .. Applicants* 
Ak | 
The Official Assignee of Madras : .. Respondent. 


Presidency Towns Insolvency Act, S. 52— Order and disposition clause 
tn— Applicability to property in possession of Recetwer appointed by Court 
—Receiver’s possession—Legality of—Right of third parties to attach-— 
Order appointing Recewer not challenged—Effect. 


The appointment of a Receiver removes the property from the posses- 
sion of the insolvent and the order and disposition clause in section 52 of 
the Presidency Towns Insolvency Act does not apply to property of the 
insolyent in the possession of the Receiver 40 appointed. ° 


When an order has been made by a Court appointing a Receiver and 
the Receiver takes possession, it 1s not open io third parties to question 
the legality of the possession of the Receiver so long as the order appoini- 
ing the Receiver is in force 


T. L. Venkatarama Atyar and T. R. Venkatarama Atyar 
for applicants. 

V. Varadaraja Mudaliar for respondent. 

The Court delivered the following 

JupGMENT.—This is an application by the Nedungadi Bank, 
Ltd., for an order directing the Official Assignee to deliver pos- 
session of five motor cars specified in the application and to pav 
Rs. 44 which is alleged to be the amount realised by the sale of 
one motor car which was sold by the Official Assignee. 

The affidavit in support of the application sets out that the 
insolvent Audisesha Naidu was the proprietor of the City Taxi 





*Petition No. 264 of 1928 2lat November, 1928. 
Application No. 723 of 1928, 
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Company, that he obtained an overdraft from the bank on 
the.terms set out in a deed, dated the ist of June, 1926, by 
which it was inter alia provided that the bank should allow 
accommodation to the insolvent to the extent of Rs. 5,000 on 
the security of six motor cars described in the schedule to the 
registered deed, that the bank became the mortgagee of the six 
cars to the extent of the advances made, that the deed also pro- 


‘vides that the bank would be entitled to take possession of the 


cars whenever desired by it, that one Sambamurthi claiming 
to be a creditor of the insolvent filed C.S. No. 69 of 1928 on 
the file of this Court for the enforcement of his claim in that 
suit and Mr. K. G. Ramaswami Aiyangar, Advocate, was ap- 
pointed receiver of the properties belonging to the insolvent 
and the receiver took possession of the cars which had been 
mortgaged to the bank, that the bank on being informed of il 
wrote to the receiver on the 22nd of June, 1928, demanding 
Rs. 2,225-3-11 due to the bank and asking that it should be 
paid on or before the Ist-of July, 1928- and stating that in 
default possession would be taken, that the receiver applied for 
further time on the 26th of June, 1928, which was refused by 
the bank, that subsequently Audisesha Naidu was adjudicated 
insolvent on the 10th of July, 1928, that the Official Assignee 
has taken possession of the cars from the receiver, that the 
bank called on the Official Assignee to give possession of the 
cars, that one of the cars was sold by the Official Assignee for 
Rs. 44 and that the other cars are still with the Official Assignee. 


The Official Assignee states that he is not aware of the 
claim of the bank, that the insolvent carried on the business of 
hiring motor cars in this City under the name of the City Taxi 
Company and for the purpose of that business he purchased and 
registered cars in his own name and the cars remained in his 
possession till the date of his adjudication, that under the deed 
of mortgage, dated the Ist of June, 1926, the cars were allow- 
ed to remain in the posession, order and disposition of th: 
insolvent with the consent of the bank, the insolvent being the 
reputed owner thereof, that the receiver was appointed with 
a view to run the business under the guidance of the insolvent 
and pay certain creditors specified in the order including the 
bank, that the appointment of the receiver has not the effect 
of changing the ownership of the insolvent over the cars, that 
the acts of insolvency mentioned in the petition began from 
April, 1928, and the adjudication of the 10th of July relates 


back to April, that the insolvent was the reputed owner of the 


sh 
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cars and that the bank has no claim. He says he did not take 
possession of one car’ No. 6110. 


The deed of mortgage, dated the Ist of June, 1926, has 
been marked as Ex. A. It provides that the bank shall have 
a first charge on the motor cars and that the bank may at any 
time require possession to be delivered to it. It also empowers 
the bank to fake possession of all the cars in case the amount 
due is not paid when demanded. It also provides that if the 
mortgagor commits any breach of the agreement or if he commits 
any acts of insolvency or assigns his estate for the benefit of his 
creditors, the bank is entitled to enter on the premises and take 
possession of the cars. | 


It is not disputed that the cars were left in the possession 
of the insolvent nor is it disputed that on the 12th of April, 
1928, a receiver was appointed to manage and run the business. 
The receiver’s application was opposed but ultimately the receiver 
was appointed. The receiver was to be in charge of, manage 
and run the business of the City Taxi Company; he was to be 
guided by the advice of the defendant in the running of the 
business and he was directed to make payments from the net 
earnings of the business to the creditors named in the counter- 
affidavit. It was also ordered that all the stock and goodwill 
of the company shall vest in the receiver. 


This order (Ex. B) was passed on the 12th of April, 1928. 
The receiver wrote to the bank Ex. C on the 5th of May, 1928, 
intimating that he has taken possession. The bank wrote Ex. D 
on the 7th of May asking for a copy of the order of Court ap- 
pointing a receiver. On the 8th of June the receiver wrote 
Ex. E enclosing a copy of the order. On the 22nd of June 
the bank wrote Ex. F to the receiver sending him a copy of the 
mortgage deed (Ex. A) and asking for payment by the Ist of 
July. On the 26th of June the receiver wrote Ex. G stating 


that the financial position of the company prevents him from ~ | 


making payment as desired by the bank, that he was running the 
business under the order of Court, that he had been directed to 
pay certain creditors including the bank and requesting the 
bank to wait for some time. and stating that he would pay the 
amount in easy instalments from the collections On the 28th 
of June the bank wrote Ex. H stating that it could not wait 
any longer unless it knew something definite about the date of 
closing the loan. On the 3rd of July the receiver wrote Ex. J 
stating that he hoped to pay something from the collections every 


R—13 + 
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month and that the bank cannot take possesion because the goods 
have vested in him as receiver. 

On the 26th of June the petition for adjudication was filed. 
On the 10th of July the debtor was adjudicated. On the 30th 
of July notice went to the bank informing it of the adjudication. 


It is contended for the bank that by reason of the vesting cf 
the property in the receiver, the order and disposition clause in 
section 52 of the Act does not apply as the property was ‘n 
custodia legis, that the bank had prior to the insolvency petition 
given notice that it would take possession and that any subse- 
quent possession by the receiver being wrongful, the property 
was not with the consent of the bank in the possession of the 
defendant even assuming that the receiver’s possession was the 
possession of the defendant. 

I am of opinion that section 52 does not apply as the pro- 
perty was not in the possession, order and disposition of the 
debtor either at the date of the presentation of the petition or 
at the date of adjudication. There is no evidence of any acts 
of insolvency committed before the petition so as to make the 
adjudication relate back. - 


I am of opinion that the appointment of receiver removes 
the property from the possession of the insolvent. In Taylor 
v. Eckersley’ it was held that the order and disposition clause 
does not apply when the property is taken possession of by the 
receiver appointed by Court. In Netcher v. Manning’ it was 
held that goods mortgaged before insolvency and which were 
at the time of bankruptcy in the hands of the Sheriff under 
an execution against the bankrupt were not under the order and 
disposition of the insolvent. 

It has been argued by the respondent that as the receiver 
appointed did not give notice to all the creditors the property 
must be deemed to have remained in the order and disposition 
of the insowent and reference has been made to Rutter v. 
Eveyet# and In re Neal: Ex parte The Trustee. In the present 
case the property is tangible moveable property and unlike debts 
notice to the debtor is unnecessary to complete the title of the 
transferee. 

It has also been argued that the Court had no jurisdiction 
to appoint a receiver in C.S. No. 69 of 1928 which was a simple 
claim for money and reference has been made to Chockalingan 


2 (18H) 12M & W 571 — 
L eH L.R. 2 K.B. 910. 


4, (1877) L.R. 5 Ch. Dn. 740. 
3, (1895) L.R. 2 Ch. 872. 
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Pillai v. Pichappa Chettiar” I have in Ethirajulu Chetty v. 
Rajagopalachars® dealt with all the authorities on the subject and 
come to the conclusion that under O. 40, R. 1 of the Code of Civil 
Procedure the Court has power to appoint a receiver even in case 
of simple mortgages. I am also of opinion that when an order 
has been made by a Court and the receiver takes possession, 
it is not open to third parties to question the legality of the 
possession of the receiver so long as the order appointing a 
receiver is in force. 

It is argued for the bank that the notices sent by the bank 
to the receiver demanding possession put an end to the right of 
the mortgagor to remain in possession and that where notice 1s 
given of the determination to take possession conferred by the 
deed of mortgage it is sufficient 10 take the property out of the 
order and disposition of the insolvent. In view of my deci- 
sion on the first construction as to the effect of the appoint- 
ment of a receiver | think it unnecessary to decide this question. 

I allow the application except car No. 6118 of which the 
Official Assignee did not take possession with taxed costs payable 
out of the estate. The assignee will take the taxed costs of the 
application out of the estate. 

A.S.V. c Application allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT: —MR. JUSTICE VENKATASUBBA RAO AND MR. 

Justice PAKENHAM WALSH. 


Sultan Kani Rowthan .. Appellant® (Deft.; 
v. 
Mahomed Meera Rowthan and others .. Respondents (PIP. 
& Deft.). 


Transfer of Property Act, S 55 (6) (b)—Purchaser’s hen under— 
Extinguishment of—Conditions—Paurchaser dechning to take only portion 
of property contracted for on payment of fil price as provided by S. 15 
of Specific Relief Act—Effect of, on his lien under S 55, (6) (b)—S 15 
of Specific Relief Act-—Scope and effect of—Damages for breach of cor- 
iract awarded to prrchaser—Lien under S 55 (6) (b) tf extends to 

Section 15 of the Specific Relief Act is enacted for the benefit of the 
purchaser and cannot operate to his dciriment. The section gives him 1: 
option to take only a fraction of the property contracted for on payment 
of the full price stipulated for, and if he declines to do so he cannot be said 
to be acting improperly within the meaning of S 55 (6) (b) of the 
Transfer of Property Act and cannot be deprived of the statutory charge 
given by that sub-section e 





* S.A. No. 1265 of 1925. 26th October, 1923. 
5, (1925) 2 L.W, 579. 6 Reported at p. 115 of this volume, 
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The purchaser’s lien under section 55 (6) (b) of the Transfer of 
Property Act is not extinguished although he rejects or puis an end to the 
contract, provided the failure of performance is attributable to the vendor 


It is operative when the contract goes off without any default on the part 
of the purchaser. 


The purchaser’s lien under S. 55 (6) (b) does not extend to the amount 
awarded to him as damages for breach of the contract 

Second Appeal against the decree of the Court of the 
Additional Subordinate Judge of Ramnad at Madura in A. S 
No. 33 of 1923 preferred against the decree of the Court of the 
District Munsif of Paramakudi in O.S. No. 754 of 1920. 

R. Kesava Atyangar for appellant. 

M. Patanjali Sastri for respondents. 

The judgment of the Court was delivered by 

Venkatasubba Rao, J.—This appeal raises a question of 
some importance regarding the purchasers’ lien under S. 55 (6) 
(b) of the Transfer of Property Act. The plaintiff agreed to 
purchase certain immoveable properties from the first three de- 
fendants. At that timt, the properties belonged jointly to six 
persons, namely, defendants 1 to 6. The price settled was 
Rs. 500 and a part payment of Rs. 200 was made. The three 
persons who were parties to the agreement (defendants 1 to 
3) undertook to get a conveyance executed by themselves as 
well as the other three part owners. A sum of Rs. 200 was 
provided as liquidated damages in the event of default on either 
side. .It was further stipulated that the agreement was to be 
carried out within five months from its date (Ex. A, dated 9th 
April, 1920). The promisors did not carry out their part 
and on the 6th September, 1920, the plaintiff sent a notice 
(Ex. I) to one of the executants in which it was stated: 

“Tf you fail at the sight of this notice to execute the sale-deed 
jointly with the persons mentioned in the agreement, I hereby inform you 
that a suit will be filed for the recovery of Rs 400 due to me (Rs. 200 
part of price, plus Rs. 200 damages).’’ 

In spite of this notice, defendants 4 to 6 conveyed their 
interest in the property on the 10th September for Rs. 400 to 
the 7th defendant (Ex. IV) and a week later, that is on the 
17th September, the first three defendants similarly conveyed 


their share to the same persons for Rs. 200 (Ex. III). The 


plaintiff then brought his present suit for specific performance 
impleading the 7th defendant on the ground that he was pur- 
chaser with nbdtice. 

Section 15 of the Specific Relief Act enacts that, in a case 
like the present; the vendor cannot claim specific performance, 
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but the purchaser may claim it, at his option under a certain 
named condition: the section says that if the buyer is willing 
to pay the full price but takes only a fraction of the prcperty, 
waiving all right to compensation or loss, in that case, he is 
entitled to specific performance. Now what happened at the 
trial is this: the 7th defendant offered to give up the interest 
which he purchased from defendants 1 to 3, provided the plain- 
tiff paid the full price, namely, Rs. 500; and, as might be expect- 
ed, this offer was declined., The Lower Court thereupon passed 
a decree for Rs. 400 against defendants 1 to 3 personally, and 
it also passed a decree against the 7th defendant making that sum, 
a charge over the share of the vendors in the property he pur- 
chased. The Lower Court recorded a finding that the 7th de- 
fendant is a purchaser with notice and in second appeal that 
finding cannot be disturbed. 


The question that arises in this case is, is the plaintiff entt- 
tled to a charge under S. 55 (6) (b) of the Transfer of Pro 
perty Act. It runs thus: i 

“The buyer is entitled, unless he has improperly declined to acgept 
delivery of the property, to a charge on the property, as against the seller 
and all persons claiming under him with notice of the payment, to the 
extent of the seller’s interest in the property, for the amount of any 
purchase money properly paid by the buyer in anticipation of the deliver, 
and for interest on such amount”? 

Can it be said, in the circumstances, that the plaintiff “has 
improperly declined to accept delivery of the property.” In 
other words, is he guilty of improper conduct in refusing to 
pay the full price for six-elevenths of, the property? S. 15 of 
the Specific Relief Act is enacted for the benefit of the pu-- 
chaser and cannot operate to his detriment. That section gives 
him an option and if he declines to accept an offer which brings 
him loss, he cannot be regarded as acting improperly. If his con- 
duct is not improper, he cannot be deprived of the statutory 
charge. 


Two very useful cases hate been cited to us by the learn- 
ed Advocate for the respondent. The first of them is Rose v. 
Watson.” In that case certain persons agreed to purchase a 
portion only of a big plot from one William Potter on a repre- 
sentation made by him that the entire big plot would be laid 
out, and a church would be built contiguous to the part purchas- 
ed. The representations were not carried into effect and Potter 
mortgaged the whole of the estate to a certain company, who took 





1. (1864) 10 HL.C. 672. 


Rowthan. 
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the mortgages with full notice of the facts. The purchaser: 
treating the agreement as void claimed a lien on the estate. 
The question arose, were they entitled to that lien? The con- 
tention that was put forward on behalf of the mortgagees was 
that the lien was extinguished as the contract was rejected by 
the purchaser. Lord Westbury in his judgment observes at 

page 679: 


“Tt cannot be contested in this case that although the contract has 
failed of being performed completely, that failure of performance is attri- 
butable entirely to the vendor . . But, my Lords, it has been contendal 
at the Bar in words, that the contract has been rejected by the purchaser, 
and that, therefore, the purchaser ought not to have the benefit of lien. 
kiy lt is quite a mistake and a misapplication of the words to sty 
that the purchaser has rejected the contract or put an end to the contract. 
The purchaser would have been willing to perform the contract if the vendor 
had performed those things which in good faith he was bound to do. And 
it is impossible to say with any truth or accuracy of expression that the 
purchaser had repudiated the contract, because the vendor has failed to 
redeem his own promises to which he had pledged his faith, and in dependence 
upon which the purchaser entered into the contract.’’ 


This case is an authority for the proposition that the pur- 
chaser’s lien is not extinguished although he rejects or puts 
an end to the contract, provided the failure of performance is 
attributable to the vendor. The second case to which we have 
been referred to is Wiutbraad & Co., Lid. v. Watt? This case 
goes even further. The agreement was to the effect, that the 
purchase was to be completed as soon as 300 houses were erect- 
ed on the estate: If these houses were not erected within two 
years, the purchaser was to have the right to rescind the agree- 
ment. Under this power reserved to him, the purchaser cancelled 
the contract. The houses were not built contrary to expectation, 
but there was no default or misconduct on the part of the vendor. 
The question is stated somewhat thus in the judgment of Vaughan 
Williams, L.» J., at page 839: 


“Suppose a person contracts to sell a property and the purchaser 
pays a deposit and owing to some fact, not being misconduct on either sida, 
the contract goes off, has the purchaser a lien on the es‘s‘c for his 
deposit P’?’ 


It was held that the purchaser would equally have a lien 
although there was no default on the part of the vendor. As 
was observed, in the case “it is not default, it is rather mis- 
fortune.” 





2. (1902) 1 Ch. 835, 
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Cozens-Hardy, L. J., observes at page 841: 

‘Tn other words, when the contiact goes off either by reason of the 
default of the vendor or without any default on the part of the purchaser 
> the lien becomes operative.’’ 

Applying the test laid down in these cases, the plaintiff 
cannot be said to have “improperly declined to accept delivery 
of the property” within the meaning of section 55 of the Trans- 
‘fer of Property Act. The 7th defendant is a person claiming 
under the sellers “with notice of the payment” and the charge can 
therefore be enforced against him. 

The only question that remains is, what is the extent of 
this charge? There can be no doubt that the plaintif has lien 
to the extent of the purchase money he paid and interest on 
that amount. We, therefore, hold that the plaintiff is entitled 
to a charge on the shares of defendants 1 to 3 in the property 
in the hands of the 7th defendant for Rs. 200 and interest on 
that sum at 6 per cent. from the 9th of April, 1920 to the date 

of payment. 

The Lower Court has held that the plaintiff has a charge 
also in respect of the damages awarded. This is clearly wrong, 
for the purchaser’s lien is in this country created by statute 
and we cannot go beyond the words of the section itself. 

The decree of the Lower Court is varied to the extent we 
have indicated in this judgment. So far as the decree against 
defendants 1 to 3 1s concerned, we do not propose to interfere 
with it in any way. The parties shall have proportionate costs 
throughout. 

ASV. — Decree varied. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT: —MR. Justice WALLACE AND MR. JUSTICE 
PAKENHAM WALSU. 


Mottaya Pillai and others .. Accused.* 


Criminal Procedure Code (V of 1898), S. 307—Refercnce under—Juris- 
diction of High Court in—Alisdirectiou- Jurisdiction to yo into matter of 
—Result of trial—Interference with—Conditions. 

On a reference under S. 307, Criminal Procedure Code, the High 
Court ig, under the Full Bench ruling in Veerappa Goundan, In re [(1928) 
55 abL.J. 591 (F.B)] precluded from going into any matter of misdirection 
ur interfering in any way with the result of the trial unless the High Court is 
satisfied that the yury’s verdict on the evidence 1s unreasonable. On such a 
reference 1t 1s the High Court wich records th: conviction and passes the 
sentence, and the accused has no righi of appeal as frum a Sessions Judge 
to the High Court. ° 


wak mesen wangan a = maa mawan gen dama a metre manawa madakan m e 


*Reterence No. 3 of 1928. 16th August, 1928, 


im ft, 


Lk re. 


Wallace, J. 


104 THE MABRAS LAW JOURNAL REPORTS, (vot. 


Reconsideration of the Full Bench decision in Veerappa Goundan, In re . 
[(1928) 55 3LL.J. 591 (F.B.)] suggested. : 

Reference under section 307 of the Code of Criminal Pro- 
cedure, 1898, by the Assistant-Sessions Judge of the Madura 
Division in Case No. 17 of his Calendar for 1928. 

The Public Prosecutor on hehalf of the Crown. 

K. Kuttikrishna Menon for accused 4 to 6. 

The Court delivered the following 

JUDGMENTS. Wallace, J —This is a reference under S. 307 
of the Criminal Procedure Code by the Assistant Sessions Judge 
of Madura in a jury case before him. The offence charged was 
dacoity, six persons being accused. -The jury returned an unani- 
mous verdict of gulty against accused 1 to 3 and a majority verdict 
of 3 to 2 guilty against accused 4 to 6. With the latter verdict 
the Assistant Sessions Judge disagrees on the ground that the 
verdict is unreasonable and perverse, and he states further that, 
if that verdict is set aside, it implies that accused 4 to 6 were not 
present, whence it would follow that only three persons took part 
in the so-called dacoity and therefore the conviction of accused | 
to 3 must be reduced to that for an offence of robbery. 

We have been taken through the evidence and the charge. 
As regards the latter I am of opinion that both the prosecution 
and the defence have much to complain of, as the charge 15 very 
defective in many points. It does not, for example, in the sum- 
mary of the evidence point out that P.W. 3, one of the eye-wit- 
nesses, said that the accused 2 and 3 took part in the dacoity, or 
that P.W. 4, another eye-witness, said that accused 1, 2, 4 and 5 
took part, or that P.W. 5, another eye-witness, said that accused 
1 to 6 took part. The charge reiterates in many places that 
accused 4, 5 and 6 have lands. That was merely a statement 
made in evidence by P.W. 6 and the Assistant Sessions Judge 
had no right to put it to the jury as his finding of fact. It was 


‘for the jury to say whether they believed the statement 


or not. Again, the Assistant Sessions Judge in his 
charge seems to suffer under a curious obsession that it 
is necessary for dacoits to have known their victims previously 
and to have had some personal grievance against them before 
they would commit dacoity and he throws on the prosecution 
the duty of proving that accused 4 to 6 had some personal grie- 
vance against the dacoited witnesses to induce them to dacoit 
them and thateaccused 1 to 3 had some “common cause” with 
accused 4 to 6 against the victims. The-obvious answer is that 
a suthient motive to commit dacoity is the prospect of loot and 


- 


Lyi] THE MADRAS LAW JOURNAL REPORTS. 105 


that dacoits are not in the habit of refraining from attacking a 
person with whom they are not acquainted. On the other hand, 
the charge does not emphasize on behalf of the sixth accused 
what should have been specifically mentioned, namely, that no 
identification parade was held to test the ability of the eye- 
witnesses to identify him, and that therefore they had not seen 
him since the date of the dacoity until they saw him in the dock 
in the committing Court several months later. The jury should 
certainly have been cautioned to consider deeply whether they 
were satisfied that the eye-witnesses had carried away such a 
clear recollection of the sixth accused as to be able to swear to 
his identity so long after the offence. A similar caution would 
have been wise in the case of accused 4 and 5 also, since the 
parade at which they were said to have been identified was nearly 
a month after the offence. 

In other circumstances, for example, if we had been hear- 
ing an appeal against the conviction we should have had to 
consider whether these and other defects in the charge do not 
amount to serious misdirections vitiating the verdict; but as 
the law in this Presidency stands at present, as concluded bythe 
Full Bench ruling in Veerappa Goundan In re," it appears to me 
that we are precluded from going into any matter of misdirection 
or interfering in any way with the result of this trial unless we 
are satisfied that the jury’s verdict on the evidence is unreason- 
able. The Full Bench in Veerappa Gowntdan In re 
says: “The duty of the High Court is discharged in a reference 
by a Sessions Judge” when it expresses its agreement or dis- 
agreement with the view of the Sessions Judge “that the verdict 
was one which reasonable men could not have arrived at on the 
evidence before them,” and again “it is not for us to interfere 
unless the verdict is unreasonable.” 


I feel constrained to point out that on a reference under 
section 307 it is the High Court which records the conviction and 
passes the sentence, and the accused has therefore no right of 
appeal as from a Sessions Judge to the High Court. The refer- 
ence in fact takes away the right of appeal he would otherwise 
have to the High Court. The decision of the Full Bench which pre- 
cludes the High Court from interfering, even to order a retrial, 
except when it regards the verdict as unreasonable, therefore, pre- 
cludes this Court from considering whethe: there was in fact mis- 
directions vitiating the verdict, although if these had been ao 
reference, the accused would have been able to come up on appeal 


1. (1928) 55 M.L.J. 591 (F.B.). 
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and plead such misdirections. I would respectfully suggest thar 
the view of the Full Bench may require some reconsideration in 
the light of this difficulty. 


I do not however regard it as necessary to move in this case 
for reconsideration of the Full Bench decision in spite of the mis- 
directions as there is a quantity ol evidence against 4, 5 and 6. 
Five eye-witnesses have identified each of these. P.Ws. 4, 5 and 
6 knew them before P.W. 3 stated that accused 4 and 5 hit thein 
and P.W. 4 states that the sixth accused hit him. Having regard 
to the evidence I am unable to say that the view expressed in the 
verdict of the jury was perverse or such that no reasonable men 
could take. 


I must, therefore, decline to interfere or accept the refer- 
ence. My learned brother agrees. The verdict of the jury 
must, therefore, be accepted. We, therefore, convict accused 
4 to 6 of the offence of dacoity and sentence all the accused to 
rigorous imprisonment for five years (each). 


Pakenham Walsh, J—1 concur in the judgment of my 
learned brother. I should like to add that even if it should be 
considered that we are wrong in holding that the Full Bench 
decision precludes us from ordering a retrial on the ground of 
misdirection, the difficulty created by the Full Bench ruling is 
not overcome. It is the accused who is in the best position 
by way of appeal to point out misdirections to the jury or mis- 
takes of law and to deprive him of his right and leave it for the 
High Court to discover whether real errors exist is not to 


substitute any adequate safeguard for the right of appeal taken 
away. 


On the Full Bench decision the only remedy would appear 
to be an alteration of the Code giving the accused a right of 
appeal when the verdict of jury is against him and the Judge 
has made a reference. There appears to be no reason why 
accused shoul not be given a right of appeal under these cir- 
cumstances. If he has been found guilty by a jury on a mis- 
direction or other error of law and that conviction is to stand 
unless the jury’s decision is found unreasonable he has clearly 
suffered injustice. It is inequitable that if the Sessions Judge’s 
effort in his favour fails the accused should be in a worse posi- 
tion’than if no reference at all had been made. 


A.S.V. . Reference not accepted, accused convicted. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR. „JUSTICE DEVADOSS. 
Ramaswami Asari .. Appellani* (PI). 


Court Fees Amendinent Act (Madras Act V of 1922), Art. 17 (a) (iH) 
—Adoplion—Declaration that an, had not taken place tn fact, and that, even 
if tt had taken place, it was invalid in law—Stutt for—Valvation of—Alode of. 

A relief with regard to the validity or otherwise of an adoption is 
capable of valuation. 

When a plaintiff comes into Court urging that an alleged adoption did 
not take place and even if it did take place it is not valid, he asks for a 
relief not merely with regard to the adoption but to the property which the 
adopted boy would acquire by means of the adoption. In other words, the 
value of the relief is the value of the property which the adopted boy would 
get if the adoption were true and valid. The value referred to in clause 17 
(a) (ni) of the Court Fees Amendment Act means the market-value of th- 
property. 

Held, therefore, in an appeal by the plaintiff in a smt for a declaratio.’ 
that the defendant had not been adopted in fact and that, even if he ha, 
been adopted in fact, his adoption was invalid in law, that the valuation unde: 
clause 17 (a) (ui) of Sch. H to the Court Fees Act should be calculated nu 
the market value of the property which was likely to be affected by the 
declaration being granted or refused. 


Appeal sought to be preferred against the decree of the 
Court of the Subordinate Judge ot Dindigul, dated 13th Decem- 
ber, 1926 in O.S. No. 25 of 1925. 

C. V. Harihara Atyar for -{dvocate-General for appellant. 

The Government Pleadcr on behalf of the Government. 

The Court made the following 

OrpDER.—This isa reference of the Taxing Officer of the 
ligh Court. The terms of reference are: 

‘Whether, in valuing the interest that would be lost to the allege] 
adopted son (the Ist defendant in the present case) :f the adoption Le 
declared invalid, the market value is to be taken.’’ 

Plaintiff's suit was for a dec’aration that no adoption had 
taken place and even if an adoption had taken place, it was an 
invalid adoption. The appeal is by the plaintiff. He paid a 
Court-fee of Rs. 100 under Art. 17 (a) (iii) of the Court Fees 
Act. The office objects to the amount and requires the appellant 
to pay Rs. 500, that is Rs. 400 in addition, as the market value 
of the property is more than Rs. 10,000. It is ad- 
mitted that the market value of the property in dispute is 
not less than Rs. 10,000. Mr. Harihara Atyar, who appears for 
the appellant, contends that in a case falling finder Art. 17 
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(a) (iti), the plaintiff is entitled to put his own valuation upon 
the relief claimed by him as it is not capable of valuation, and 
even if it be held that the relief is capable of valua- 
tion, the relief should be valued not at the market value 
but upon the value of the relief which would accrue to the 
plaintiff. The question whether a relief with regard to an 
adoption is capable of valuation or not need not be gone into 
at length. Whatever may be the view of the other High Courts, 
this Court has taken the view that a relief with regard to the 
validity or otherwise of an adoption is capable of valuation. 
In Keshava v. Lakshminarayana: it was observed that he (mean- 
ing the plaintiff) “has asked for a declaration that the adoption 
was not made, and that, if it was made, it was invalid. The fact 
and validity of the adoption is then the subject of the suit, and 
in valuing it for purposes of jurisdiction a computation must 
be made of the value of the interest that would be lost to the 
alleged adopted minor if the adoption be declared invalid.” It 
stands to reason that, when a plaintiff comes into Court urging 
that an alleged adoption did not take place and even if it dil 
take place it is not valid, he asks for a 1elief not merely with 
regard to the adoption but to the property which the adopted 
boy would acquire by means of the adoption. In other words, 
the value of the relief is the value of the property which the 
adopted boy would get if the adoption weie true and valid. The 
argument of Mr. Harihara Atyar is that, when a person asks for 
a decldration that a certain adoption is invalid or that it did not 
take place, he asks for a relief, which, if granted, would not bene- 
fit him as soon as the declaration is made. This argument over- 
looks the fact that the adopted boy, in case the adoption is de- 
clared invalid, would lose the property which he would get other- 
wise and the value of the relief is the value of the property the 
loss of which would entail on the adoption being declared in- 
valid. Whether the plaintiff gets anything at present or not, we 


_ must considef the value of the relief as being the loss to which 


the defendant would be put in case the relief asked for is grant- 
ed. It is conceded that in the converse case, that is, if a person 
asks for a declaration that he is the adopted son of X, the valua- 
tion of the relief prayed for would be the value of the property 
he would acquire by the adoption being upheld and I fail to see 
why a different principle should be applied when the defendant 
happens to be the adopted boy and the plaintiff a person who 
chooses to contest the factum or validity or both of the adoption. 


1. (1882) I.L R. 6 Mad. 192, 
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The Allahabad High Court in Sheo Deni Ram v. Tulshi Ram 
departed from the view of th’s Court in Keshava v. Lakshmi- 
narayana! and in Bai Machhbat v. Bat Hirba¥ this question does 
not directly arise. That was a case between Muhammadans. In 
Prahlad Chandra Das v. Dwarka Nath Ghose‘ the learnel 
Judge followed the practice which they had been following for 
a number of years. I do not think that on the strength of these 
cases the correctness of the decision in Keshava v. Lakshmi- 
Narayana! can in any way be questioned. It is also urged that 
in the case of a karnavan of a Malabar Tarwad and m the case 
of a trustee, the relief cannot be valued and that principle shoul:l 
be applied to this case. In the case of a karnavan, he does not 
own any property in his own individual right; he is only a 
manager of the Tarwad for the time being ; and in the case of a 
trustee, it is well known thar le has no personal interest in 
the matter though he may think much o1 his office as a trustee. 
Those cases cannot apply to a case like the present. The legis- 
lature in amending the Court Fees Act bi inserting in column 3 
the following, namely, “Hundred rupees, if the value for pur- 
poses of jurisdiction is less than ten thousand rupees, and five 
hundred rupees, if such value is ten thousand rupees or upwards,” 
has expressed its view that a relief with regard to an alleged 
adoption is capable of valuation. Under the old Act, the de- 
claration was sought on a ten rupee stamp. When the legisla- 
ture advisedly enacted the clause with regard to the proper fee, 
it assumed that a relief in regard to an adoption was eapable 
of valuation. This must be remembered in applying the case- 
law on the present case. The next question is what is the 
correct mode of valuation? Mr. Haribara Aiyar contends that 
the correct mode of valuation would be the same as ia 
the case of a suit for possession of property. In the 
case of property paying land revenue, the Court Fees “Act 
requires an ad valorem fee of ten times the Government assess- 
ment for suits for possession. But in the case of a house and 
other rmmoveable property, thc market value is taken to be the 
value for purposes of court-fee. I do not see why, when a de- 
claration is asked for in respect of property the valuation should 
be on the basis of the valuation in a suit for possession, The 
mere fact that the Court Fees Act makes a distinction in some 
cases between property paying land assessment to Government 
and other property not paying any assessment is no ground for 


1, (1882) ILR 6 Mad. 192 2 (1893) ILR. 15 AlL 378. 
3 (1911) ILR 35 Bom. 264. 4 (1910) IL.R. 37 Cal. 860. 
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importing that distinction into clause 17 (a) (iii) of the Court 
Fees Act. As it reads, it only means the market value of the 
property. ‘The clause is “hundred rupees, if the value for pur- 
poses of jurisdiction is less than ten thousand rupees.” In cases 
where possession is asked for, the valuation for purposes of 
jurisdiction would be the same as the valuation for purposes 
of court-fee. But, in other cases, the valuation for purposes 
of jurisdiction need not necessarily be the same as the valua- 
tion for purposes of .court-fee. I, therefore, hold that in a 
case like this, the valuation should be calculated on the market 
value of the property which is likely to be affected by the de- 
claration being granted or refused. In this view, it is unneces- 
sary to consider the case in Vastreddi Veeramma v. Butchayya.' 
That is a case in which the question of jurisdiction was involved 
and no doubt there are some observations as to clause 17 (a) 
(iii), Sch. II of the Court Fees Act. The cases in Ganapathi 
v. Chathu® and Mohim Mohan Misser v. Gour Chandra Rai 
do not touch the present point. 

I answer the reference in the afirmative, that is, the market 
value should be taken as the value of the relicf claimed for 
cases coming under clause 17 (a) (iii) of the 2nd schedule of 
the Court Fees Act. The Taxing Officer will give such time 
as is necessary for supplying the deficiency in court-fee. 

PSV: Reference attiswered in the afirmative. 


—_ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR. JUSTICE DEVADOSS. 





Tallamraju Venkatasubba Rao _. Petisioner* (PIf.) 
v. 
President, Taluk Board, Repalli and 
another .. Respondents (Defts.). 


Madras Loeal Boards Act (XIV of 1920), Ss 21 and 225—Sutt aganit? 
Takuk Board—Prestdent engaging vakil to defend—Previous sanction cf 
Board, sf necessary—Lrabitty of Board to pay the vakd—Suit by Board as 
blainitsf—Distinctson—Sutt by vak agamst Board for remuneration ard 
out-fees spent in defending she smi—Limitation. 


The President of a Taluk Board has power to instruct a vakıl, without 


“obtaining the previous sanction of the Board, to defend a suit filed against 


the Board and the Board is bound to pay the vakil. But, if the Board is to 
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sue as plaintiff, it may be necessary for the President to obtain the sanctior 
of the Board for imstituting the suit. 


Section 225 of the Local Boards Act applies to cases of alleged negle:t 
or default of some officer in the execution of an act authorised by law an | 
does not apply to a suit where the Taluk Board is sued for a debt due 
by it. 

Petition under section 25 of Act IX of 1887 praying the 
High Court to revise the decree, dated the 21st September, 1926, 
of the Court of the District Munsif of Tenali in S.C.S. No. 79 
of 1926. 


P. Satyanarayana Rao for petitioner. 
K. Bhimasankaram for B. Satyanarayana for Taluk Board. 
V. Patiabhirama Sastri for former President. 


The Court delivered the following 


JupGMENT.—This is an application to revise the de- 
cree of the District Munsif, Tenali, dismissing the plain- 
tiff’s suit. The plaintiff is a vakil in Tenali. He appeared to 
defend two suits filed against the Taluk Board, Repalli, under 
instructions from the then President of the Taluk Board. 
After the termination of the suits, he sent in his bill for pay- 
ment. The present President is not the person who instruct- 
ed him to appear and the Board now objects to pay the bill. The 
District Munsif dismissed the plaintifs suit on the ground that 
there was no provision in the Local Boards Act empowering 
the President to engage a vakil to work in suits by and against 
the Taluk Board without the sanction or approvai of the Board. 
The question is whether the President of a Taluk Board has 
` power to instruct a vakil to defend a suit without obtaining the 
previous sanction of the Board. Section 21 of the Local Boards 
Act is the section which empowers the President to exercise exe- 
cutive power and clause (2) which restricts the power is as 
follows: 

“Tt shall not be lawiul for the President to exereise any pow:r 
which by this Act it is expressly dcc'ared shall be exercised by the Local 
Board.’’ 

No provision of the Local Boards Act was brought to my 
notice which in any way restricts the power of the President of 
the Board to engage a vakil to conduct cases brought against 
the Board. If the Board is to sue as plaintiff, it may be neces- 
sary for the President to obtain the sanction of the Board for 
instituting a civil suit. But where suits are brought against the 
Board and where it is necessary to defend a suit in time, it cannot 
be said that the President has no power to instruct vakils for 
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the purpose of appearing in Court lest the Court should decree 
ex parte against the Board. So long as there is no restriction 
on his power to defend suits I do not think it can be said that it 
is not within the ordinary powers of the President to engage 
vakils to defend suits brought against the Board. 


The next question is whether the Board is bound to pay 
a vakil who has worked for the Board when there is no express 
sanction of the Board to engage a vakil. 1 think this question 
has to be decided on the principle of part performance. Where 
the Board has had the benefit of the service of the vakil and as in 
this case where out-fees have been paid on behalf of the Board by 
the vakil, it is not open to the Board to say that it is not liable 
to pay the amount the benefit of which it had in the way of 
defending the suit and in the way of out-fees which were paid 
by the vakil during the conduct of the suits. I think it is highly 
inequitable that a public body like the Board should engage a 
vakil through its President and when the vaki) sends in his 
bill after the termination of the suits should turn round and 
say that the President has no power to engage a vakil without 
the permission of the Board to defend a case brought against 
it. I think it is not merely inequitable but highly dishonest to 
take up such an attitude especially in a case where there is no- 
thing shown against the vakil’s bona fide belief in the power 
of the President to engage him to conduct cascs and to allow 
him to pay out-fees out of his pocket. 


It is urged on behalf of the respondent (Board) that in- 
asmuch as there was no resolution of the Board authorising 
the President to engage the vakil, the Board is rot liable. Where 
the President bona fide acts on behalf of the Board and where 
the Board gets the benefit of such an act, I think it is not open 
to the Board to deny liability which arises from the benefit 
which it gets. 

A contention is raised on behalf of the respondent that no 
notice was given as required by the Act. This point is one of 
fact and it was not raised in the Lower Court and it is not 
therefore open to the respondent to raise it here. 


Another point raised on behalf of the respondent is that 
the suit was not brought within six months as provided by 
section 225 of the Act and therefore the suit is barred by limita- 
tion. S. 225,does not apply to cases of this kind. It applies 
to cases of alleged neglect or default of some officer-in the exe- 
cution of an act authorised by law. Where the Board is sued 
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for a debt due by. it, the ordinary law of limitation, namely, 
three years, applies and not six months as provided by S. 225 
of the Act. I hold that the suit is within time and the plaintif 
is entitled to a decree. 

I, therefore, set aside the decree of the Lower Court anid 
direct that a decree for the sum sued for and costs be passed in 
plaintiff’s favour together with the costs of this application. 

The 2nd defendant being the old President is not liable and 
the petition, so far as he is concerned, is dismissed without 
costs. 

N.S. Petition allowed against 1st deft. but 
dismissed against 2nd deft. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MRr. JUSTICE PHILLIPS AND MR. JUSTICK 

ODGERS. 

Godasankara Vila Rajah Avergal of 


Punnathur .. Petthoner* 
v. 

The Board of Commissioners for Hindu 
Religious Endowments, Madras .. Respondents. 


Religtous Endotoments Act (II of 1927), S 84—Application under— 
Court-fee payable on—Art. 17 (1); Art. 17-A (1) of Madras Court Fees 
Amendment Act of 1922—Applicability—‘Cruil Court’ m Art. 17 (1)-- 
Meaning of—Board. of Commissioners for Hima Religious Endowments 
Board not a Cvi Court within meaning of that Ariicle. 

The proper court-fce payable on an application under 5. 84 of ibe 
Religious Endowments Act II of 1927 is that fixed by Art. 17-A (1) and 
not that fixed by Art. 17 (1) of the Madras Court Fees Amendment Act, 
1922, Sch II. 

“Art, 17’? of Sch II of the Madras Court Fees Amendment Act, 
1922, referred to in Sch II of the Religious Endowments Act II of 1927 
includes the whole of that Article consisting of its component parts. 

An application under S. 84 of the Religious Endowments Act, 1927, 
comes within Art. 17-A (1) of the Madras Court Fees Amendment Act 
of 1922. 4 

The Board of Commissioners for Hindu Religious Endowments is noc 
a Civil Court within the meaning of Art. 17 (1) of the Madras Court Fees 
‘Amendment Act of 1922. 

Meaning of “Civil Court’? in Art. 17 (1). 

Petitions under sections 115 of Act V of 1908 and 107 of 
the Government of India Act to revise the orders of the District 
Court of South Malabar, dated 12th, 13th, 19theand 24th Sept., 
1927 respectively in O.P. Nos. 40, 41, 75, 130 and 131 of 1927. 


*CRP. Nos. 1631 to 1635 of 1927. 23rd April, 1928, 
R—15 
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K. Krishna Menon for petitioner. 
P. Venkatramana Rao for respondents. 


“The judgment of the Court was delivered by 

Phillips, J—-The question that is raised here is what is the 
proper court-fee payable on an application under section 84 of 
the Religious Endowments Act II of 1927. Schedule II of that 
Act says that it shall be the fee leviable on a plaint under Art. 17, 
Schedule II of the Madras Court Fees Amendment Act, 1922. 
It is contended here that, inasmuch as Art. 17 is specified, it does 
not include Art. 17 (a) or 17-(b), but when the whole Article is 
referred to it must include its component parts and it cannot be 
read as meaning Art. 17 alone; for, if that were done, Arts. 17 
(i), (ii) and (iii) would equally have to be excluded and there 
would be no provision applicable except Art. 17 which is only 
a preliminary heading to the various parts of the Article num- 
bered as (i), (ii), (iii), A, B, etc. We are clearly of opinion that 
“Art. 17” must be deemed to include the whole of Art. 17 
consisting of (i), (1i) and (iii), 17-A (i), (ii) and (iii) and 
17-B. 

"The next question is whether this application comes under 
Art. 17 (i) “to alter or set aside a summary decision or order 
of any of the Civil Courts not established by Letters Patent or 
of any Revenue Court,” or whether it comes under Art. 17-A 
(i) “to obtain a declaratory decree where no consequential relief 
is prayed.” The application is to set aside the order of the Reli- 
gious Endowments Board and to declare that the plaint temple is 
a private temple. This certainly would come within Art. 17-A 
(1) for no consequential relief is prayed and a declaratory decree 
is asked for. But it is contended that the more favourable form 
of taxation must he applied if possible to the petitioner and that 
as the fee under Art. 17 (i) is less than that under Art. 17-A 
(1), the former Article should be applied here, and it is contend- 
ed that the Beard of Commissioners for Hindu Religious En- 
dowments is a Civil Court within the meaning of that Article. 
There is nothing in the Act to justify that contention, for the 
Board is nowhere referred to as a Court and, although it has 
power to take evidence and decide questions in a judicial manner, 
that does not necessarily make it a Civil Court. It has been 
held by a Full Bench of this Court in C.R.P. Nos. 1027 and 
1028 of 1924 and 301 of 1925 that the Board of Revenue exer- 
cising jurisdiction under certain sections of the Estates Land Act 
is-not a Civil Court subject to the révisional powers of this 


Court. Amongst the arguments put forward against the pro- 
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position was that a Revenue Court is deemed to be a Civil 
Court in certain respects, but when the Court Fees Act makes 
a distinction between Civil Courts and Revenue Courts, it is 
obvious that it is not in the sense that a Revenue Court’ may 
be said to be a Civil Court that the expression “Civil Court” 
is used. It apparently refers to Civil Courts such as are con- 
templated by the Code of Civil Procedure, namely, Courts which 
have general powers of trying civil disputes and not Courts 
with such a power limited to cases of one particular kind. There 
therefore appears to be no ground for holding that this Board 
of Commissioners is a Civil Court within the meaning of that 
Article. If that is so, that Article cannot apply to the present 
application which must fall under Art. 17-A (i) as has been held 
by the District Judge. The revision petitions, therefore, fail and 
are dismissed with costs, one set. Time for payment of court- 
fee extended by two months from date of receipt of this order 
in the Lower Court. 


A. S. V. Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT:—MR. JUSTICE KUMARASWAMI SASTRI. 


K. G. Ethirajulu Chetty .. Plaæintiff* 
v. 
A. P. Rajagopalachari and others _. Defendants. 


Civ! Procedure Code (V of 1908), O 40, R. 1—Morigage—Simpie 
morigage—Si to enforce—Recetver for receiving rents of mortgaged pro- 
periy and paying them over to mortgagee—Appoiniment of—Jurisdiction 
—Discretion—Condition. 

While Courts would not ordinarily deprive the mortgagor of his pos- 
session in cases where the mortgage is a simple mortgage, there may be 
circumstances created either by the conduct of the mortgagor or connected 
with the state of the property which may render ıt necessary in the interests 
‘of justice and for the protection of the mortgagee that a Receiver should 
be appointed. It is impossible to lay down a hard and fast rule laying 
down under what circumstances the Court will appoint a Receiver. But 
ordinarily there should be some loss or detriment not foreseen by the 
mortgagee at the time when he chose to take a simple mortgage and allow 
possession to remain with the mortgagor which loss could not be com- 
pensated except by the appointment of a Receiver. 


K. S. Krishnaswami-Atyangar and A. Suryanarayana for 
plaintiff. 
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P. S. Ramaswonu Aryangar for defendants. 
The Court delivered the following 
“ Jup¢MENT.—This is an application for the appointment of 

a Receiver by the plaintiff who has filed the suit on a registered 
deed of mortgage, dated the 15th of February, 1926 for 
Rs. 23,238-3-5 repayable with interest at 12 per cent. per annum 
alleged to have been created by the 1st defendant and his deceas- 
ed brother for the recovery of Rs. 31,190-8-3 with costs and 
further interest. 

The affidavit in support of the application states that the 
properties yield a rent of Rs. 145 a month, while the monthly 
interest accruing due is Rs. 300, that the defendants are not 
paying the interest which they are bound to pay under the deed 
of mortgage but are enjoying the rents of the properties them- 
selves, that the value of the properties has considerably dimi- 
nished and it is not possible to recover the amount by a sale of 
the properties, that a very large sum is due for interest alone 
and that it is necessary that a Receiver should be appointed for 
the purpose of receiving the rents and paying them over to the 
plaintiff so that he may not incur further loss. 

The 4th and 5th defendants are the minor sons of the 
deceased executant of the mortgage and they oppose the appli- 
cation. - They deny that the mortgage is binding on them and 
that the value of the properties has diminished or that there is 
any feag of the plaintiff not being able to recover the amount 
due. They state that the plaintiff cannot have in law a Receiver 
appointed as he is only a simple mortgagee and that this applica- 
tion is virtually one for getting possession which he is not entitled 
to under the mortgage. 

On the merits I am of opinion that this is a fit case for the 
appointment of a Receiver. But the question, however, arises 
whether the Court has power to appoint a Receiver at the instance 
of a simple mostgagee or other person who is not entitled to pos- 
session of the properties. 

Order 40, Rule 1 of the Civil Procedure Code enacts that 
where it appears to the Court to be just and convenient, the 
Court may by order 

(a) appoint a Receiver of any property, whether before 
or after decree; 
; (b) remove any person from the possession or custody 
of the property? 
(c) commit the same to the possession, custody or 
management of the Receiver; and 
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(d) confer upon the Receiver the powers mentioned 
therein. 


Sub-rule (2) provides that nothing in this rule shall autho- 
rise the Court to remove from the possession or custody of pro- 
perty any person whom any party to the suit has not a present 
right so to remove.’ 


I may point out that under the previous Code of 1882 the 
Court had power to appoint a Receiver for the realisation, pre- 
servation or better custody or management of any property, 
moveable or immoveable, the subject of a suit, or under attach- 
ment. The proviso to the section says that nothing in the sec- 
tion authorises the Court to remove from the possession or cus- 
tody of property under attachment any person whom the parties 
to the suit, or some or one of them, have or has not a present 
right so to remove. 


There can be little doubt that there is a material variatio+ 
between the old and the new Code. 


The argument for the defendants is that a simple mortgagee 
has only the right to bring the property to sale and that duriry 
the continuance of the mortgage he has no right to possession, 
and he cannot indirectly by asking for a Receiver get possession. 
It is also argued that the plaintiff who has no present right to 
possession cannot ask that the defendants who are entitled to 
possession should be removed. 


The authorities on this question are conflicting. 


In Chockaltngam Pillai v. Pichappa Chettiar’ it was held 
by Sir Murray Coutts Trotter, C.J. and Wallace, J., that tre 
Court cannot appoint a Receiver in a suit for the specific per- 
formance of an agreement to sell certain properties and to give 
a simple mortgage of certain other properties. The learned Judges 
observe: 


“Mr. T R. Ramachandra Aiyar for the appellant contends that at 
any rate so far as the B Schedule properties are concerned, it ıs not open 
to the Lower Court to appoint a Receiver, the point being that the Lower 
Court cannot by way of Rectivership do what it would not be entitled to 
do even by way of decree. At the highest, the plaintiff is entitled if he 
succeeds only to a simple mortgage on these properties, and having obtained 
this simple mortgage he could not immediately sue for possession. He is not 
entitled on a simple mortgage to possession The most he could do is to 
enforce a sale on foot of the mortgage. We think that this argument ıs 
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sound and that-the Lower Court was not justified in appointing a Receiver 
so far as the B. Schedule properties are concerned.’’ 


In Gobtnd Ram v. Jwala Pershad’ it was held by Sir Henry 
Richards, C.J. and Banerji, J., that in the case of a simple 
mortgage the mortgagor is entitled to remain in possession till 
the property is sold and the fact that the security is not suffi- 
cient and the property is deteriorating is no ground for the 
appointment of a Receiver. f 

A contrary view has been taken in several cases. - 

_ In Arunachalam Chettiar v. Mantcka Varaher Destkar and 
others * it was held that a Receiver can be appointed after the 
decree on a mortgage where the decree-holder has been restrained 
by. injunction from selling the mortgaged property and the 
security was insufficient for the realisation of the decree amount 
by sale. Reference was made to Ganshyam Misser v. Gobinda 
Mom Dass.‘ 

"In Paras Ram v. Puran Mal-Ditta Ma? it was held that 
there is nothing in Order 40, Rule 1 of the Civil Procedure 
Code which excludes mortgage suits from its operation and 2 
Receiver can be appointed in a mortgage suit, that the Code 
gives the widest power to the Court to appoint a Receiver when 
it appears to the Court to be just and convenient and that the 
right to recover the rents and profits is not necessary to enable 
the- ‘plaintiff to obtain a Receiver. It was also held that a 
Receiver can be appointed if the security was insufficient for 
the realisation of the decree amount by the sale of the mort- 
gaged property. 

. In Musstt. Khubsurat Kuer v. Saroda Charan Guha’ 
Mukerjee and Carnduff, JJ., in dealing with the contention that 
the, appointment of a Receiver in a Mortgage suit is premature 
because:the mortgagee is not under the mortgage decree entitled 
to appropriate the profits of the properties given as security 
observe: * 


“ia so far as the second contention is concerned, it has been urged 
that the object of the appointment of a Recciver in a mortgage suit is to 
sectire the application of the profits of the mortgaged properties for the 
benefit , of the mortgagee. If the decree is for sale, and if it is established 
that the security is not sufficient to satisfy the judgment-debt, a Receiver 
will be appointed almost as a matter of course, specially if there has been 
default, „in the payment of interest.” 


2 (1917) %3 LC. 533. 3, (1909) 6 M L.T. 238. 
- 4. (1902) 7 CW.N. 452. 5. (1923) 85 LC. 737, 
6. (1911) 16 CW.N. 126, 
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The learned Judges refer to Weatherall v. Eastern Mort- 
gage Agency Co.," Hopkins v. Worcester and Birmingham 
Canal, Herbert v. Greene? and Hackett v. Stiow.*° 

In Manwmdra Chandra Ray v. Suntit Bala Debi | it was held 
that the Court can appoint a Receiver at the instance of a mort- 
gagee, where the action is either for foreclosure or sale if the 
security is insufficient or if the interest is in arrears. 

In Rom Kumar Lal v. Chartered Bank of India, Australia 
and China it was held that in a suit on a mortgage a Receiver 
could be appointed. 

In Gobind Rani v. Brinda Rani ™ it was held that where a 
mortgagee applies for the appointment of a Receiver, the proper 
question for consideration is what steps should be taken to pro- 
tect the mortgagee. 

In Rameshwar Singh v. Chum Lal Saha™ the learned 
Judges Mookerjee and Panton, JJ., observe: 

‘*There is no foundation for the contention that a mortgagee who 
is not entitled to possession of the mortgaged properties ia not entitled 
to ask for the appomtment of a Receiver. Whether the mortgagee is or 
is not entitled to possession, he may invite the Court to appoint a Receivér, 
if the demands of justice require that the mortgagor should be deprived of 
possession. The principle applicable to cases of this character was nee 
stated in the case of Herbert v. Greene.® 

In Jatkissondas Gangadas v. Zenabai and Kasi Mahomed 
Miya Dada Miya”? it was held that the Court has power to 
appoint a Receiver in the case of a suit by a mortgagee for fore- 
closure or sale. 

In Venkata Rajagopala Surya Row Bahadur v. Basis 
Reddi? Oldfield, J., was of opinion that the Court has power 
to appoint a Receiver of the mortgaged properties where a 
decree has been passed for sale on a simple mortgage even 
though the personal remedy is barred by limitation. The 
learned Judge refers to and distinguishes some of the cases 
contra. : 


Sadasiva Aiyar, J., in dealing with the contention of the 
appellant that unless the mortgagee was entitled to immediate 


possession of the corpus of the mortgaged property or at least 
to the immediate receipt of the rents and profits, the Court has 





7 (1911) 13 CLJ. 495. 8 (1868) L-R 6 Eq. 437. 
9 (1854) 3 Ir. Ch. 270 at 274, 10. (1847) 10 Jr. Eq. 220, 
11. (1926) 95 LC. 632. 12, (1924) 87 LC. 375, 

13. (1915) 23 CLJ. 440. 14. (1919) LL.R. 47 C. 418, 


15. (1890) IL.R. 14 B. 431. 16, (1914) 29 ML.J. 457, 


Ethlrajaia 
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no power to appoint a Receiver, considers that the existence of 
the right to recover the rents and profits is not an indispensable 
prerequisite and points out. the distinction between Order 40, 
Rule 1 which follows the Judicature Act of 1873, section 25, 
and section 503 of the old Code which gave the Court power 
to appoint a Receiver only when it was “necessary for the reali- 
sation, etc.” of a property, “the subject of a suit or attachment.” 
The learned Judge, however, was of opinion that when the per- 
sonal remedy was barred, a Receiver ought not to be appointed. 
He states that if the corpus is likely to deteriorate by. acts of 
waste-committed by the element ieee a Receiver could be 
appointed. 


So far as the law in England as regards Receivers is con- 
cerned, equitable mortgagees have obtained orders for the 
appointment of Receivers. 

In re Crompton & Co., Ltd.: Player v. Crompton & 
Co., Lid." Warrington, J., observes at page 967: 

“I think the right to the appointment of a Receiver is one of the 
ordinary rights which accrue to a mortgagee, and especially to an equitable 
mortgagee who has no means of taking possession and whose security has 
become realisable as one of the steps ın such realisation.’’ 

In Hopkins v. Worcesier and Birmingham Canal, 
sir G. M. Giffard, V.C., was of opinion that a creditor 
whose principal has become due and who has given notice of 
demand is entitled to a Receiver ex debito justitiae. 

1 may also refer to the decisions of Srinivasa Aiyangar, J., 
in C.S. Nos. 399 of 1925 and 881 of 1925, where the learned 
Judge was of opinion that the Court has power to appoint a 
Receiver in the case of a simple mortgage although it can only 
make such an appointment where special circumstances are shown. 

In C.S. No. 227 of 1928 I was of the opinion that a 
Receiver cannot be appointed, following the decision in Chocka- 
lingam Pillay v. Ptchappa Chettiar. In that suit the authorities 
to the contrary referred to by me above were not cited ‘and 
there was practically no argument. 

Having regard to the authorities I think the proposition 
stated by me that no Receiver can be appointed in a simple 
mortgage suit at the instance of a simple mortgagee is too 
wide. I think the result of the authorities is that while the 
Courts would not ordinarily deprive the mortgagor of his pos- 
session in cases where the mortgage is a simple mortgage, there 


1. (1925) 22 L.W. 579. 
8 (1868) L-R. 6 Eq 437. 17. (1914) 1 Ch. 954, 
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may be circumstances created either by the conduct of the mort- 
gagor or connected with the state of the property which may 
render it necessary in the interests of justice and for the pro- 
tection of the mortgagee that a Receiver should be appointed. 
It is impossible to lay down a hard and fast rule laying down 
under what circumstances the Court will appoint a Receiver. 
But ordinarily there should be some loss or detriment not fore- 
seen by the mortgagee at the time when he chose to take a simple 
mortgage and allow possession to remain with the mortgagor 
which loss could not be compensated except by the appointment 
of a Receiver. 


I think having regard to the facts of the present case—the 
default of the mortgagors in paying the interest and the fall in 
value of the mortgaged properties—a Receiver should be 
appointed. 

A.S.V. Application allowed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madea] 
PRESENT :—LorpD PHILLIMORE, LORD ATKIN AND SIR 
LANCELOT SANDERSON. 


Manickavachaga Desikar and others .. <Appellanis* (Defis.) 
V. 
Paramasivan alias Ramaswami Desikar 
and others .. Respondents (PIffs.). 
O fice—S pirstual gurw—o fice of—Appoiniment to—Right of—Last holder 
of office—Rtght of—Family of last holder im default of appoin?- 
ment by him—Right of—Euidence—Hereditery right to appoint t9 
ofice—Legal right if a—Right if may vest m a famtly—Exercise 
of right by family in favour of non-member—Vahdtty of—Gurse or spiritual 
minister—C hoce of —Gtfis to—Right of—Freedom as regards—Interference 
by Court with—Inpunction—S piritual minisier—Imparttng of Upadesam and 
receipt of gifis by—Infunction restraining—Legahty—JActs done by him 
in individual capactty—Acts done by kim colore officii—Distinction. 

' Any one who pays fees or gives gifts in respect of spiritual benefits, 
may, so long as it is a voluntary business, choose whom he thinks right 
to be his minister in spiritual things, and to be the recipient of his fees 
or gifts. 

The hereditary right to appoint to an office is a possible legal right. 
That right may, according to law, vest in a family, and be exercised by 
appointing some one who is not a member of the legal family. 


The question was as to the right to appoint to the affice of priest or 
Kilamadam Swamiyar of the Nattukottai Nagarathars. 





*P.C. Appeal No. 167 of 1924. 30th November, 1928. 
R—16 
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Held, on the: evidence, affirming the Courts below, that, according to 
the usage of the institution in question, the right of appointment vested 
in the first instance in the last holder of the office, and that, in default cf 
appointment by him, the right vested in the family of the last holder. 

Though a person may not, ın his individual capacity, be restrained by 
injunction from imparting Upadesam or receiving fees therefor, he may 
be restrained from so doing colore offctt. 


Appeal No. 167 of 1924 from a judgment and decree, dated 
the 22nd April, 1921, of the High Court, Madras (Wallis, CJ. 


and Krishnan, J.) affirming a judgment and a decree, dated the 


31st December, 1917, of the Temporary Subordinate Judge of 
Sivaganga. 

` The sole question for decision in this appeal was whether the 
first respondent’s appointment to the office of Gurusthanam of 


the Nattukottai Nagarathars by the members of the family of 
the last holder was valid. 


The High Court held that the usage of the institution was for 
one Gurukkal to nominate his successor as in the case of other 
Mutts in Southern India; that the family of the parties had made 
two appointments; and that, therefore, the usage of the institution 
was that, in default of appointment by the Guru, the appointment 
was in the family of the parties; and it was unlikely that Chetti 
disciples had ever appointed a Gurukkal. The learned Chief 
Justice concluded his judgment as follows :— 

“We think that the inference as to the usage of this institu- 
tion which arises from the evidence is that, in default of appoint- 
ment by the Guru, the appointment is in the family. We agree in 
this respect with the Subordinate Judge. We cannot expect in a 
class of institution like this frequent cases of failure to appoint a suc- 
cessor by the Guru in his life-time. We find that there were two 
such cases, when Satyagiri and Ramaswami were appointed, during 
the last 100 years; and these appointments were made by the family 
of the plaintiffs. I will go further and say that it seems to me much 
more natural and likely that the appointment should be in the family 
than that it should be in a large body of Chetties as that of Nattu- 
kottai Chetti Nagarathars, who, as I have stated, consist of 
thousands of families.” 

De Gruyther, K.C. and Parikh for appellants. 

Upjohn, K.C. and Narasimham for respondents, 

De Gruyther, K.C.—The right of appointment is in the 


‘ Chetties. 


[Sir Lancelot Sanderson—How do you show that the 
power of appointing the Guru ever got into the hands of the 
Chetties ? | 


Because they provided the funds. 
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The following cases were cited during the argument:— 
Greedharee Doss v. Nundoktssore Doss Mokunt, Rajah 
Muttu Ramalinga Setupatht v. Perianayagum Pilla? and 
Janokt Debt v. Gopal Acharjia Goswami.’ 


Counsel for the respondents were not called upon. 


30th November, 1928. Their Lordships’ judgment was 
delivered by 


Lorp PHILLIMORE.— The plaintiffs in this suit who are 
respondents in this appeal claimed that they and the defendants 
were members of a joint undivided Hindu family, that the right 
to appoint to the office of Kilamadam Swamiyar vested in the 
family, and' that the first plaintiff had been appointed to the 
office by the members of the family and installed and was 
entitled to hold the office. The defendant No. 1, however, had 
unlawfully claimed to have appointed to the office his infant 
son, defendant No. 2. The plaintiffs, therefore, brought this 
suit against defendants Nos. 1 and 2 and certain other members 
of the family, and claimed a declaration that the first plaintiff 
was the lawful holder of the office and an injunction restraining 
defendants Nos. 1 and 2 from setting up the title of defendant 
No. 2 and from imparting Upadesam as such Swamiyar or from 
receiving the fees and perquisites of the said office, and from 
receiving any portion of the income of the said Kilamadam 
village. The plaintiffs also claimed that delivery should be given 
to the first plaintiff of certain idols, vessels and jewels. The 
first and second defendants denied that the right to appoint to 
the office in question rested with the family, said that neither 
the plaintiffs nor the defendants had any such right of appoint- 
ment and submitted that such a right would be invalid in law. 
They claimed title for the second defendant as having been 
appointed by the last previous holder. 


The seventh defendant set up in his turn a similar appoint- 
ment by the last holder. 


The plaintiffs applied to amend their claim and the amend- 
ment was, after certain interlocutory proceedings, allowed. By 
the amendment they set up an alternative case according to 
which the primary right to appoint vested in the last office-holder 
and the right of the family only accrued by way of lapse if the 


ne ae Wil laa eel nn AE Tagara ama, 


1. (1867) 11 M.IA. 405 at 421, 423, 428 
2 (1874) L.R. 1 LA. 209 at 228 
3. (1882) LR. 10 I.A. 32:1LR 9 CG 766 (P.C). 
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last office-holder had failed to appoint, and they averred that he 
had failed to appoint and that the right, therefore, had accrued 
to the family. 


Both the Subordinate Judge and the High Court on appeal 
held that neither defendant No. 2 nor defendant No. 7 had been 
appointed as they severally alleged by the last office-holder. 
Both Courts held that the last office-holder had died without 
making any appointment. 


The seventh defendant has not appealed. The first and 
second defendants are now appealing to His Majesty, but they 
have not sought to disturb the concurrent decisions of the two 
Courts on this head. They are now relying only upon their 
title by possession and the supposed infirmity of the plaintiffs’ 
title. 

There is no doubt that in som@ sense there has been a reli- 
gious institution at this place from the twelfth century. How- 
ever the priesthood may have descended previous. to the year 
1803, it is known that at that date one Minakshinatha was the 
Guru or Swamiyar and that he had a brother named Perumal, 
that the office passed from Minakshinatha to Perumal’s daughter’s 
son, one Subramania, whether by virtue of the family’s claim to 
appoint or by nomination of the last holder, is not certain; that 
Subramania was succeeded by Ramaswami Aiyar, who was 
the younger brother of Kalyanasundaram Atyar, both being 
grandsons of Perumal in the male line. How Ramaswami Aiyar 
came to be appointed is not clear, but when he died in the lifetime 
of his elder brother, the elder brother took possession of the 
village and the building, and when his claim to the rents of 
the village was disputed on the ground that they belonged to 
the Guru, and that- there was no Guru, and that he as a married 
man could not be Guru, he bought a boy named Satyagiri aud 
purported to constitute him Guru, having made an agreement 
with the boy through his guardian that he, Kalyanasundaram, 
should receive the emoluments appertaining to the office, mak- 
ing a certain allowance to the actual holder Satyagiri. 


_ When Kalyanasundaram died, leaving a widow Minammal 
and two sons, the widow continued to occupy and manage the 
property, with Satyagiri continuing as Guru for some years. 
Then he quarrelled with her, ceased to be an ascetic, which was 
a necessary condition of being the Guru, married and went away 
in the year 1854, having been in office since 1836. Minammal 
then, whether in her own right.or as acting for her sons, who 
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were both still infants, appointed the younger one, Ramaswami 
Desikar, who died in 1907. 


Thereupon the office remained vacant for a considerable 
time, but eventually in 1913 the present plaintiff, No. 2, was 
appointed by his family, and on 25th April in the same year 
he and his father brought the present suit. 

That, in the first instance, the right of appointment belongs 
to the predecessor, and that any patron or patrons who appoint 
a Guru will by so doing part at the same time with the right to 
future appointments so long as each Guru in turn appoints his 


successor, cannot now be disputed. The plaintiffs in effect gave 


up the primary title under which they had at first claimed, and 
the Courts have decided against it. But if the Guru for the 
time being dies or resigns before appointing his successor, who 
is to appoint? ` l 

One suggestion made for the appellants was that some 
family or families of the Chetty caste to whont the Guru imparts 
Upadesam may be held to have a proprietorship in the emolu- 


ments of the office, and to have thereby acquired the right to - 


appoint. That any one who pays fees or gives gifts in respect 
of spiritual benefits may, so long as it is a voluntary business, 
choose whom he thinks right to be his minister in spiritual 
things, and to be the recipient of his fees or gifts, is certain, 
and if these Chetty families think well to treat the second or 
the seventh defendant as their personal Guru, the Court cannot 
say nay. But if a Chetty family or a congeries of Chetty 
families may be patrons according to law, so might the plain- 
tiff family be patrons, and the claim made for the Chetties has 
no support from the actual practice. 


The only other suggestion to make, and this does not 
seem to have been mentioned till the case came before their 
Lordships’ bar, was that the patronage in case of lapse devolv- 
ed upon the Government; but no sufficient reason “was given in 
support of this eleventh-hour suggestion. 


Still, no doubt, the plaintiffs must show a title under which 
they can recover. According to law the right of patronage may 
vest in a family, and this patronage may be exercised by appoint- 
ing some one who is not a member of the legal family, as in the 
case of Subramania, who, though a relation in blood, derived 
his descent in the female line. Such an appointment might carrv 
with it the danger that Subramania might have exercised his 
power by appointing a successor from his father’s family. But 
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P. C. he did not, and their Lordships find that the next Guru was a 


Santi aab) 


Manicke- member of the plaintiffs’ family in the male line. When he died, 
MA his elder brother successfully claimed to appoint the successor, 
v. being the boy whom he bought for this purpose. When that 
ap a boy retired, the representative of the plaintiffs’ family, possibiv 
with the consent of other members, at any rate, acting for all 
the male descendants of Kalyanasundaram, appointed the fifth 
Guru, who was in undisturbed possession for 53 years. If the 
hereditary right to appoint to the office is a possible legal right, 
and in their Lordships’ opinion it is a possible legal right, there 
is sufficient evidence of its exercise. It must be remembered 
that the right now supported is not a right to appoint on every 
vacancy, but only a right to appoint by lapse, and therefore a 
right which would only occur at rare intervals. Their Lordships 
think that the conclusion at which the Courts in India have 
arrived is sound. 


Lord 
Phillimore. 


There is, however, a certain correction to be made in the 
form of the decree of the Subordinate Judge, which was affirm- 
ed in terms by the High Court. Part of the decree is expressed 
insthese terms:— 

‘That the defendants 1 and 2 be and are hereby restrained from 
setting up the title of second defendant as Kilamadam Swamiyar or Pandya- 
nattu Mudanmaiyar Esanya Sivacharyar from imparting Upadeswn as such 
Swamiyar or from receiving the fees and perquisites of the said office 
and from receiving any portion of the income of the said Kilamadan: 
village.” 

Their Lordships on first perusal saw some cause to hesitate 
in supporting a decree which might seem to interfere with the 
religious practices and obligations of Hindu worshippers; but 
it was pointed out to them that it was not proposed to restrain 
the second defendant from imparting Upadesam or receiving 
fees therefor, but only from so doing colore officii as Kilamadam 
Swarmiyar. So taken, it may stand so far. 


Then with regard to the restraint from receiving any por- 
> tion of the income from the village, it was pointed out to their 
4 Lordships that some of the Chetties who were supporting the 
appellants in this appeal were in receipt of the income or some of 
the income from the village, which, so long as they received it, 
they might give to whom they pleased, and, therefore, if they so 
pleased, to the second defendant. To meet this difficulty it was 
suggested thats after the word village should be added the words 

“payable to the Swamiyar as such.” This variation will not 
affect the incidence of the costs. 
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Their Lordships will therefore humbly recommend His 
Majesty that, subject to this variation in the form of the decree 
of the Subordinate Judge, this appeal should be dismissed with 
costs. 

Solicitors for appellants: Douglas, Grant & Dold. 

Solicitor for respondents: H. S. L. Polak. 

K.J.R. Appeal dismissed. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Bombay. | 
PRESENT:—Lorp SHAW, Lorp Carson, Lorp BLANES- 

BURGH, Sin JOHN WALLIS AND SIR LANCELOT SANDERSON. 

Gulam Hussein Ahmed Somaji .. Appellant* 





Y. 
The Land Acquisition Officer, South Salsette, 
Bandra .. Respondent. 
Land Acquisition Act (I of 1894), S. 23-Market value—Evidence— 
Sale of other land in the neighbourhood 15 months before—Value of. 
~ Sale of other land in the neighbourhood, with similar advantages, nearly 
15 months before, 1s cogent evidence as to the market value of land acquired 
by Government under the Land Acquisition Act, I of 1894, when nothing is 
shown to have happened which materially affected the value of the land be- 
tween the date of such sale and the Government’s declaration for acquisition. 

Consolidated Appeal No. 70 of 1927 from two decrees of 
the High Court of Judicature at Bombay, (McLeod, C.J. and 
Coyajee, J.), dated the 17th December, 1925, varying two de- 
crees of the Court of the Assistant Judge of Thana, dated the 
24th September, 1923. 

The material facts of the case are set out in their Lordships’ 
judgment, and also in the report of the case in the High Court. 
See Land Acquisition Officer v. Gulam Hussein [ (1925) 28 Bom. 
L.R. 714]. 


W. H. Upjohn, K.C., E. B. Raikes and Sir Thomas Strang- 
man for appellant. 


Sir G. R. Lowndes, K.C. and K. Brown for respondent. 


Loumdes—The appeal to the Privy Council is not compe- 
tent. It involves no question of law or principle, but only a 
question of valuation. 

Nowroji Rustomji Wadia v. The Government of Bombay 


[(1925) L.R. 52 LA. 367: LL.R. 49 B. 700: 49 M.LJ. 233 
(P.C.)] referred to. 








* P.C. Appeal No. 70 of 1927. 16th October, 1928, 


PoC: 
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v. 
Paramaesivan 
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Phillimore. 
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16th October, 1928. Their Lordships’ judgment was deli- 
vered by 

Lorp Carson.—-This appeal relates to two references under 
the Land Acquisition Act as to the compensation which the 
Bombay Government should pay to the appellants for certain 
lands situated in the Island of Salsette, near Bombay, which 
they had acquired under the said Act. The appeal relates to 
two plots only. One was of about 15 acres and 6 gunthas in 
the village of Vadhwan, and the other of about 36 acres and 
8 gunthas in the neighbouring village of Malad. Both the 
plots were in hills and were chiefly valuable for the building ` 
stone of good quality which underlies the surface. The third 
appellant who is substantially the only appellant, had then start- 
ed quarrying in some of the hills and had purchased the Vadh- 
wan land in question on the 30th November, 1919, for 74 annas 
a square yard. 

The Government’s declaration under which both plots were 
acquired was published on the 10th February, 1921, and it is 
the market value of the land at that date to which the appellant 
is entitled. The Salsette Development Officer awarded compen- 
sation on the footing that the market value of the land was 
Rs. 500. But the Assistant Judge and the High Court before 
whom the question was subsequently considered on appeal have 
both disregarded this valuation. 

The Assistant Judge of Thana, on the 24th September, 
1923, decreed compensation to the appellants for all the land in 
question at 74 annas a square yard, or Rs. 2,262-8-O0 an acre, 
being at the same rate as the third appellant had acquired the 
Vadhwan land in question on the 30th November, 1919, as 
already stated. : 

He examined the facts as to the sale and purchase by the 
appellant of the said land and came to the conclusion that no- 
thing was shown to have happened which materially affected 
the value of*the land between that purchase and the date of the 
Government’s declaration for acquisition, and therefore held that 
that sale was evidence of weight as to the market value of the 
two hills in question. On appeal, the High Court of Judica- 
ture at Bombay, by its judgment, dated the 17th December, 
1925, reduced the award to Rs. 1,000 per acre. The learned 
Chief Justice who delivered the judgment of the Court, refer- 
ring to the sale and purchase by the appellant in November, 
1919, said: | 

If that sale had taken place about February, 1921, it would be good 
evidence that there was competition for such land so that it was worth in 
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the market 74 annas a square yard. ‘But,’ he added, ‘by February, 1921, 
it 18 certain that such circumstances as had existed from the middle of 1919 
until the end of 1920 had begun to lose their force, and it is doubtful 
whether any purchaser would have come forward to pay a high price for 


377 


these lands on the chance of reaping a profit by opening quarries’. 


Sir George Lowndes, who appeared for the respondent, 
very fairly said he did not contest the proposition of the Chief 
Justice as to evidence of value, and the only question therefore 
that remains is to see whether there was proper evidence to sup- 
port the statement of the Chief Justice that the circumstances 
existing from November, 1919, until the end of 1920 had begun 
to lose their force by February, 1921. 


The learned Chief Justice does not himself refer to any 
evidence supporting his conclusion nor have their Lordships been 
referred to any such evidence. In fact, such evidence as was 
given did not support the suggestion of any such change until 
the later part of 1921. It is only necessary to refer to the res- 
pondent’s own witness on the subject, Mr. E. M. G. Lodge 
(Land Manager, Development Director, etc.), who stated: 

““There was some activity in the building trade in Bombay and el8e- 


where in 1920 and the earlier part of 1921. In the latter part of 1921 
slump took place.’’ 


In the absence of evidence their Lordships are unable to 
find any reason for differing from the conclusion arrived at by 
the Assistant Judge, and they are accordingly of opinion that this 
appeal should be allowed, that the two decrees of the High 
Court of Judicature at Bombay, dated the 17th December, 1925, 
should be set aside, and that the two decrees of the Court of the 
Assistant Judge at Thana, dated the 24th September, 1923, 
should be restored. The respondent must pay the costs of this 
appeal and of the appeals in the High Court of Bombay. 


Their Lordships will humbly advise His Majesty accord- 
ingly. ° 
Solicitors for appellant: T. L. Wilson & Co. 
Solicitor for respondent: Solicitor, India Office. 

K.J.R. Appeal allowed. 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Patna. | 


PRESENT:—Lorp PHILLIMORE, Lorp ATKIN AND SIR 
LANCELOT SANDERSON. 


Srimati Sarat Kumari Bibi .. Appellant® 
v. ; 
Rai Sakhi Chand Bahadur and others .. Respondents. 


Hundu Law—Will—Benefit under—Meaning of, with the rule in Barry 
v. Butlin and ‘Tyrrel v. Painton—Manager of testator’s estate for life with 
a salary—Appointynent of a person as—Proviston m wil for—If a bene fit— 
Person receiving such a benefit iakmg active part wt tis preparation—Onus 
of proof on—Probaie of will—Portion of will introduced withoni knowledge 


‘and approval of testator—Probate of will except as to that portion—Grant 


of. 

Where the High Court held that the ‘‘benefit’’ contemplated by 
the rule in Barry v Butlin, (1838) 2 Moo. P.C. 480 and Tyrrell v. Passion, 
(1894) P. 151, was “a pecuniary benefit, a legacy, for instance, more or 
less of a substantial nature,’’ keld, that the principle laid down in the sad 
cases was not limited to such a benefit as that indicated by the High 
Court. 


Where a will appointed a person manager of the testator’s estate 
for life at a salary, held that that person received a benefit under the will 
within the rule in the abovementioned cases. 


Where it appeared further that that person took an active part in the 
preparation of the will, held that the onus Was on him of establishing that 
the testator knew and approved of the said provision in his favour. 


Where it is found that, in a will otherwise validly executed, a part 
was introduced without the knowledge and approval of the testator, pro- 


bate will be granted of all the provisions in the will except the part so- 
introduced. l 


Rhodes v. Rhodes [(1882) L.R. 7 A.C. 192] followed. 


Consolidated Appeals No. 21 of 1927 from two judgments 
of the High Court, Patna (Das and Foster, JJ.), dated the 
9th December, 1925, reversing a judgment, dated the 23rd June, 
1924, of the District Judge of Bhagalpur, and granting to the 
respondents probate of the last will, dated the 24th July, 1923, 
of one Babu Raghunandan Lal, who died on the 31st August, 
1923. 


The material facts of the case are set out in their Lord- 


ships’ judgment and also in the report of the case in the Court 
below. See 95 I.C. 1036. 





*P.C. Appeal No. 21 of 1927. 30th November, 1928, 
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De Gruyther, K.C. and Wallach for appellant. 
Lowndes, K.C. and Raikes for respondents 1 to 4. 
Archibald Pocock for Srimati Rajdulari Bibi (respondent). 


30th November, 1928. Their Lordships’ judgment was deli- 


vered by 


SIR LANCELOT SANDERSON.—These are consolidated appeals 
by Sarat Kumari Bibi against two decrecs of the High Court 
of Judicature at Patna, dated the 9th December, 1925, whereby 
the decree of the learned District Judge of Bhagalpur, dated 
the 23rd of June, 1924, was reversed. 

The respondents, Rai Sakhi Chand Bahadur, Babu Ganesh 
Lal, Madusudan Das and Moulvi Jamaluddin Khan, who are 
four out of the five trustees named in the will purporting to 
have been made by one Raghunandan Lal on the 24th July, 
1923, filed an application for probate on the 27th February, 
1924, in the Court of the said District Judge of Bhagalpur. 

Raghunandan died on the 31st August, 1923, leaving two 
daughters, Raj Kumari Bibi and Sarat Kumari Bibi. 

His other near relations were his widowed sister Rajdulari 
Bibi and Krishna Bibi, the widow of Raghunandan’s brother, 
Jadunandan Lal. 

Caveats were filed by the two daughters and by Krishna 
Bibi; but objections were filed by Krishna Bibi and Sarat Kumari 
Bibi only. 

In these appeals the Board is-concerned only with the objec- 
tions raised by the daughter, Sarat Kumari Bibi, who is the 
sole appellant. 

At the hearing of the appeals before the Board the four 
above-named executors and Srimati Rajdulari Bibi, who is one 
of the respondents in the second appeal, appeared by learned 
Counsel. Krishna Bibi was not represented. 

Three issues were framed by the learned District Judge as 
follows :— 

1. Was the will validly executed and attested? 

2. Was the testator in a sound disposing state of mind at the time of 
execution of the will? 

3. Was the will executed under the undue influence of Moulvi Jamal- 
uddin Khan? 

The learned Judge answered the second issue in the affirma- 
tive and the third issue in the negative. 

On the first issue he held that the will was not validly 


executed, and he answered the first portion of the issue, vig., 
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as regards execution, in the negative and the second poreon, 
vis., as regards attestation, in the affirmative. 


The ground of his decision was that the propounders of the 
will had failed to satisfy him that the testator was aware of the 
contents of the will and that the will expressed his intention. 
He was of opinion. that a very active part in the preparation of 
the will was taken by Jamaluddin, who was the manager and 
confidential servant of the testator, and that he took a substan- 
tial benefit under the will. 


Applying the principles laid down in Barry v. Butlin and 
Tyrrell v. Pasnton® the learned Judge held that the circumstances 
in connection with the preparation of the will aroused suspicion, 
that such suspicion had not been removed, and that he was not 
satisfied that the testator was aware of the contents of the will. 

The learned Judge accordingly refused to grant probate of 
the will to the executors. | 

Rajdulari Bibi and the four above-named executors appealed 
in two separate appeals to the High Court of Judicature of ` 
Patna. 

The learned Judges of the High Court on the 9th December, 
1925, allowed the appeals, set aside the decree of the learned 
District Judge, and directed that probate should issue as prayed. 

They held that the will created no trust in favour of Jamal- 
uddin, that the learned District Judge was wrong in thinking 
that there was any suspicion inherent in the will which took the 
case out of the ordinary rule, vts., that the proof of capacity and 
the fact of execution carry with them the presumption that the 
testator had knowledge of the terms of the will. 

The learned Judges said that they were prepared to go 
further and hold that there was satisfactory evidence to satisfy 
the conscience of the Court that the testator had full knowledge 
of the terms, of the will, including those contained in the 12th 
paragraph. 

Sarat Kumari Bibi, a minor appearing through her guardian 
and next friend, Jugal Krishna Prasad, has appealed against 
the said decrees of the High Court to His Majesty the King in 
Council. 

At the hearing before the Board it was admitted by learn- 
ed, Counsel appearing for the appellant that the will was un- 
doubtedly executed by the testator, that it was duly attested and 





1 (1838) 2 Moo. P.C. 480, | 2. (1894) P. 151, 
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registered, and that now there was no suggestion of undue 
influence. 


The argument presented on behalf of the appellant was 
that the view of the High Court in regard to the benefit alleged 
to be conferred on Jamaluddin under the will was not sound, and 
that the conclusion of the learned District Judge in holding that 
it had not been satisfactorily proved that the testator was aware 
of the contents of the will, was correct. It was further con- 
tended that in any case there was no reliable evidence that the 
testator was aware of the provisions contained in the 12th para- 
graph of the will, and that the probate, if granted, should be 
granted excepting the said 12th paragraph. 

- The main provisions of the will are that the two daughters 
are given legacies of five hundred rupees monthly each, which 
will descend as far as their children’s children. The testator’s 
sister is given five hundred rupees monthly and the testator’s 
residential house and furniture. Three hundred rupees monthly 
is given to an aunt of the testator Rama Bibi, two hundred 
monthly to Masudan Das, a second cousin, and after one or 
two other smaller legacies the balance is to go in the first instance 
to the improvement of the estate and, secondly, to the constitu- 
tion of a Poor Students’ Fund. 

The 12th paragraph of the will is as follows: 

XII For carrying out the above-mentioned provisions, I, the executant, 
appoint five trustees: (1) Rai Bahadur Babu Sakhi Chand, Superintendert 
of Police, at present manager of the Jagannath Temple, residing gt Puri ; 
(2) Rai Bahadur Surja Prasad, son of Babu Ras Bihari Sahay, deceased, 
Vakil, resident of Mahalla Khanjapur, district Bhagalpur ; (3) Babu Ganesh 
Lal, my Khalera brother-in-law (cousin-in-law), resident of Mahally 
Guzri, Patna City; (4) Babu Masudan Das, son of Babu Ram Narayan 
Das, deceased, (who is) my relative, resident of Mahalla Golaghat, Bhagal- 
pur, and proprietor of the Gopal Steam Press, Bhagalpur; (5) Maulvi 
Jamaluddin Khan, the present manager of my estate, resident of Mahalla 
Imamnagar, district of Bhagalpur. The said Maulvi has up to this time 
been serving me faithfully and conscientious¥y and he is acquainted with 
everything. He is therefore assigned the position of manager for life in 
addition to that of a trustee. His monthly salary for manager’s work is fixed 
at Rs, 250. Over and above this salary, proper conveyance charges shall be 
given to him, and travelling and daily diet expenses shall be given 
as in my time, or the trustees may make proper arrangement therefor 
in such manner as they may think proper. In (case of) increase of the 
income of the estate, the trustees shall allow him such increment of salary 
as may be decided upon by them. This item of expenditure shall be a 
charge on my estate under the head—establishment charges. Travelling 
expenses both ways, etc, shall be paid to trustees Nos. 1°and 3 when they 
shall come over on business of the estate, and the same rule shall apply to 
the trustees living at a distance. This (item of) expenditure shall be 2 
charge on my estate under the head—allowance to trustees. 
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The will purported to have been signed by the testator in 
the presence of Sarja Prasad and Satish Chandra Dey, and to 
have been acknowledged by the testator to Gauri Shankar Sahay. 
A note at the foot of the will is as follows:—‘T certify that I 
have read over and explained this will to the testator, who seem- 
ed to understand it perfectly,” and it is signed by Jamal Khan, 
i.e., Jamaluddin. The will is signed in another place by Jamal- 
uddin as the scribe of the document. 


On the 24th of July, 1923, the will was presented at the 
Sadar Registration Office, Bhagalpur, by Raghunandan, the 
testator, who was identified by Sarja Prasad. 


In dealing with the rule laid down by the above-mentioned 
cases, viz., Barry v. Butlin! and Tyrrell v. Painton®™ and the 
question whether Jamaluddin took a benefit under the will, the 
learned Judges of the High Court held that “the benefit must 
be a pecuniary benefit, a legacy, for instance, more or less of 
a substantial nature.” 

Their Lordships are not able to agree that the principle 
laid down in the above-mentioned cases is limited to such a 
benefit as that indicated by the learned JUNG of the High 
Court. 

Their Lordships are relieved from the necessity of discuss- 
ing this matter at any length, for it was not seriously argued 
before them by learned Counsel for the executors that ‘Jamal- 
uddin tid not receive a benefit under the will in view of the 
fact that the testator had thereby appointed him manager of his 
estate for the period of his life at a monthly salary of Rs. 250. - 

Their Lordships agree with the finding of the learned Dis- 
trict Judge, which was to the effect that the undisputed facts of 
the case show that Jamaluddin took an active part in the prepara- 
tion of the will, and inasmuch as, in their opinion, Jamaluddin 
did take a benefit under the will by reason of the provision in 
the 12th paragraph of the will, by which he was appointed 
manager of the estate for life at a salary, the principle laid 
down by the above-mentioned cases is applicable to this case, 
and these appeals must be decided in accordance therewith. 

It will be sufficient to refer to the statements of the rule 
made by Lindley and Davey, L.JJ., in Tyrrell v. Patnton’: 

The rule in Barry v Butlin Fulton v. Andrew and Brown y Fisker 
is not, in my opision, confined to the single case in which a will is prepared 


— 


1. (1838) 2 Moo. P.C. 480. 2. (1894) P. 151 at 157 and 159 
3. (1875) L.R. 7 H.L. 448: 23 W.R. 566. | 4. (1890) 63 L.T. 465. 
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by or on the instructions of the person taking large benefits under it, but 
extends to all cases in which circumstances exist which excite the suspicion 
of the Court; and wherever such circumstances exist,-and whatever their 
nature may be, it ıs for those who proponnd the will to remove such 
suspicion and to prove affirmatively that the testator knew and approved 
of the contents of the document, and it is only where this 1s done that the 
onus ıs thrown on those who oppose the will to prove fraud or undue 
influence, or whatever else they rely on to displace the case made for 
proving the will . . . (Lindley, LJ). 
x z + x 

It must not be supposed that the principle ın Barry v. Bitiw! 13 con- 
fined to cases where the person who prepares the will is the person who 
takes the benefit under it—that is one state of things which raises a sus- 
picion ; but the principle ıs, that wherever a will ıs prepared under circum- 
stances which raise a well-grounded suspicion that it does not express the 
mind of the testator, the Court ought not to pronounce in favour of it 
unless that suspicion ıs removed. . . . (Davey, LJ). 

The material facts relating to the preparation and execu- 
tion of the will are as follows:— 

In July, 1923, the testator was ill; he had been an invalid 
for a considerable time, and he left his home in Bhagalpur on 
the 25th July, 1923, and went to Calcutta for treatment. -As 
already stated, he died on the 3lst August, 1923. It was 
alleged by Jamaluddin that a few days before the testator went 
to Calcutta he handed to Jamaluddin two or three pages of notes, 
written in Urdu by the hand of one Hasan Ali, who has acted as 
tutor to the testator when he was a boy, and that the testator 
instructed him to take the notes to a vakil, named Ranjit Sinha, 
for the purpose of having them put into the form of a will” 

Accordingly, on the evening of July 21, 1923, Jamaluddin 
took the notes to Ranjit Sinha, who dictated a draft of a will, 
which Jamaluddin wrote in Urdu. 


On the morning of the 22nd July, 1923, Jamaluddin is 
alleged to have taken the draft of the will to the testator, and 
at his request to have read it to the testator, whe asked him to 
read some parts again and to explain them. This he did, and 
he then handed both documents to the testator. It was alleged 
by Jamaluddin that the provision appointing him manager for 
life at a salary was in the notes given to him by the testator and 
in the draft will dictated by Ranjit Sinha. 

Unfortunately, neither of these documents has beer pro- 
duced and Ranjit Sinha was not called as a witpess. The ex- 
planation for the absence of the latter from the witness-box was 
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that he was appearing as vakil for the executors at the hearing 
of this case before the learned District Judge. 

Hasan Ali, the tutor, gave evidence and said that he wrote 
the notes at the dictation of the testator, who kept what he had 
written. When cross-examined, he stated “that it was in the 
notes that Jamal would be a life manager on Rs. 250.” 


On the next day, vis., the 23rd July, according to the evi- 
dence of Jamaluddin, the testator gave the draft to him, say- 
ing “There are some cancellations in it: copy it out again.” It 
appears, however, from a later passage in his evidence that 
Jamaluddin made the cancellations in the draft at the order of 
the testator. 


Jamaluddin made a fair copy of the draft, but he omitted 
from the fair copy the paragraph relating to the appointment of 
trustees and to the appointment of Jamaluddin as manager of 
the estate for life. He alleged that he was told by the testator 
to omit that paragraph from the fair copy. 

The explanation given for the omission was that the testator 
wighed Surja Prasad, the Government Pleader at Bhagalpur, to 
be one of the trustees of the will, that he wished to consult 
Surja Prasad as to the will, and the testator feared that if Surja 
Prasad saw his name as trustee and executor he might refuse to 
give his advice. 

That evening Surja Prasad went to the testator’s house, and 
the testator asked Jamaluddin to produce the fair copy of the 
will which he had made that day. 

Accordingly, Jamaluddin brought it and in the presence of 
the testator read it out. 

The testator asked Surja Prasad to see that it was all right. 
Surja Prasad said he would see it next morning, -whereupon 
the testator told Surja Prasad to take the draft away with him, 
and that he would send Jamaluddin in the morning. The next 
morning, t.e., on the 24th July, 1923, Jamaluddin went to the 
house of Surja Prasad, who suggested two alterations in the 
draft, vis., that the Rs. 500 monthly to the daughters should be 
made an absolute estate of inheritance and that the grant for 
educational purposes should be specified. Jamaluddin, in reply 
to such suggestions, said that it was the testator’s wish that the 
disposition should be as in the draft. Accordingly Surja Prasad 
did no more than make some verbal alterations and gave the 
draft back to Jamaluddin. The draft shown to Surja Prasad 
has not been produced, but there is no doubt that it did not 
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contain the paragraph numbered 12 in the will relating to the 
appointment of trustees and manager. 7 


Jamaluddin took the draft back to the testator, who instruct- 
ed him to make a fair copy and to add the paragraph as to the 
appointment of trustees and manager. 


There is no direct evidence that Jamaluddin reported to 
the testator the advice which Surja Prasad had given in respect 
of the two matters already referred to. It appears that Jamal- 
uddin took upon himself to reject Surja Prasad’s suggestions, 
relying on his own alleged knowledge of the testator’s wishes. 


Jamaluddin then made a final fair copy, including para- 
graph 12, and took it to the testator, read it out to him, and 
added and signed the certificate that he had read over and ex- 
plained the will to the testator, who appeared to understand it 
perfectly. 


In the afternoon of the same day Jamaluddin and Satish 
Babu went with the testator in a car to the Court. Surja 
Prasad was called, and the testator, sitting in the car, executed 
the will, signing his name on each page; this was done in the 
presence of Surja Prasad, Satish Babu and Jamaluddin. 


Gouri Babu was then called, and the testator admitted his 
signature to him. 


The will was then placed in an envelope, which was sealed. 
The testator, Surja Prasad and Jamaluddin went to the Registry 
Office, where the will was deposited. 


Surja Prasad in his evidence said that he was aware— 


“That a man who takes substantial benefits under a will should’ not 
take part in its preparation, but I did not know until next day at the registra- 
tion that Jamal took a benefit under it. That clause was not in the draft.” 


In another part of his evidence Surja Prasad said: 


CI intend to renounce my executorsip. It was after the registra- 
tion that Jamal Babu told me I was down as a trustee and executor. I 
said that I ought to have been consulted first, and that I objected, since 
I was about to retire from my practice. No executor or trustee was in 
the draft shown to me.” 


From the above-mentioned evidence it is not clear whether 
the information given by Jamaluddin to Surja Prasad as to the 
former taking a benefit under the will, and the latter being a 
trustee, was given in the presence of the testator. 

It is possible that it was; on the other hand, it is equally 
possible that it was not, and to assume that the information 
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was given in the presence of the testator would be mere guess- 
work. i 

Surja Prasad did, in fact, refuse to act as trustee and 
executor. 

In view of the above-mentioned facts, in their Lordships’ 
opinion there is ground for suspicion that the testator was not 
aware of the provision in clause 12 of the will by which Jamal- 
uddin:was appointed manager of the estate for life at the salary 
of Rs. 250 per month, with the accompanying provisions for 
the payment of charges and expenses and the possible increase of 
salary. 

Indeed, it was not seriously argued by the learned Counsel 
for the executors that there was no ground for suspicion. The 
point on which the learned Counsel laid stress was that the 
evidence was amply sufficient to remove the suspicion and to 
satisfy the Board that the testator was aware of and under- 
stood all the provisions, including paragraph 12, of the will. 

The learned Counsel for the executors further argued that 
in gny event probate should be granted of all the provisions in 
the will except that part of it which provided for the manager- 


ship of Jamaluddin, and he relied on the decision in Rhodes 
v. Rhodes." 


In their Lordships’ opinion there is no ground for holding 
that the testator was not aware and did not approve of all the 
provisións of the will with the exception of paragraph 12. 


The question, therefore, is narrowed down to the considera- 
tion whether the testator approved and was aware of the provi- 
sions of paragraph 12. Their Lordships are satisfied that that 
part of the paragraph which deals with the appointment of the 
five trustees was in accordance with the testator’s wishes. They 
are not, however, satisfied that the appointment of Jamaluddin 
as manager of the estate for life and the terms of such appoint- 
ment were in accordance with his wishes or that he was aware of 
the provision in the will relating thereto. 

It is not necessary for their Lordships to set out in detail 
all the reasons for holding that the suspicion in respect of the 
above-mentioned provision has not been removed. It will be 
sufficient to refer to some of them. 

The evidence as to the existence of the above-mentioned 
provision in any of the drafts made prior to the fair copy of the 
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will, which was executed, is limited to the evidence of Jamaluddin 
and Hasan Ali, who was speaking merely from his recollection. 
None of the material notes or drafts was produced. 


Ranjit Sinha, whose evidence would have been very im- 
portant, was not called as a witness. 

_ There is no evidence beyond that of Jamaluddin, the interest- 
ed party, that on the morning of the 24th July, 1923, the will 
was read to the testator or that he read it himself. 

There is no doubt that when the draft of the will was 
shown to Surja Prasad it did not contain paragraph 12 or any 
such provision. 

The explanation given in the evidence of Jamaluddin for 
its omission was to the effect that the testator did not wish 
Surja Prasad to know that he was to be a trustee. 

It is difficult to accept this as a sufficient and reasonable 
ground for withholding the provisions of that paragraph from 
the knowledge of Surja Prasad. 

The position, therefore, in respect of this part of the case 18 
that the clause in the will under which Jamaluddin was to receive 
a substantial benefit was by his action withheld from the know- 
ledge of Surja Prasad, the Government Pleader, whose advice 
was sought as to the will, and no satisfactory explanation is forth- 
coming for such action. 


There are some grounds to support the opinion of the 
learned District Judge that it was at least doubtful whether 
the testator could have read the Urdu script in which the will 
was written. 


It is curious that Jamaluddin should have endorsed on the 
will the certificate that he had read it over and explained it to 
the testator, who seemed to understand it perfectly, if it were 
the fact, as alleged by Jamaluddin, that the testator could read 


the Urdu script and that he had, in fact, read thé will for him- 
self. 


The above are some of the reasons which have actuated 
their Lordships in coming to the conclusion that the evidence is 
not sufficient to remove the suspicion attaching to the provision 
in question, and to satisfy them that the testator knew and 
approved of the said provision. 

The result of their Lordships’ conclusions sis that probate 
should not be granted of that part of paragraph 12 which confers 
the benefit upon Jamaluddin; in other words, probate should 


not be granted in respect of that part of-the paragraph which, 
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begins with the words “The said Maulvi has up to this time,” 
and ends with the words “this item shall be a charge on my 
estate under the head—establishment charges.” 

This decision, however, does not mean that probate should 
be refused in respect of the remainder of the will See Rhodes 
v. Rhodes.* 

Their Lordships, therefore, are of opinion that the decrees 
of the High Court should be set aside and an order should be 
made that probate should issue in respect of the will with the 
exception of that part of paragraph 12 which has been heretofore 
specifically mentioned. 

There remains the question of costs. 

The appellant, Sarat Kumari Bibi, has succeeded in the 
appeal to His Majesty in Council, but to a limited extent only. 
She has been contending all through the proceedings that probate 
in respect of all the provisions of the will should be refused and 
that there should be an intestacy. In this contention she has 
failed. 

* On the other hand, the executors have been contending all 
through the proceedings for probate in respect of all the provisions 
of the will. In this contention they have failed. 

_ Their Lordships, therefore, are of opinion that there should 
be no order for costs as between the appellant and the executors 
in any of the proceedings, and that any costs paid under any 
orders of the Courts below ought to be returned, but that the 
executors should be at liberty to get their taxed costs out of the 
estate. 

The position adopted by Rajdulari before the Board was 
that probate should be granted in the form and to the extent 
hereinbefore indicated. Consequently their Lordships are of 
opinion that the appellant should pay the costs incurred by 
Rajdulari in the High Court and in the proceedings before the 
Board. 

Their Lordships will humbly advise His Majesty accord- 
ingly. 

Solicitors for appellant: Chapman, Walker & Shephard. 

Solicitors for respondents 1to4 : Watkins & Hunter. 

Solicitor for respondent Rajdulari Bibi: G. L. Borradile. 


KJR ° Appeal allowed. 





- 5. (182) L.R. 7 AC. 192, 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
(Ordinary Original Civil Jurisdiction.) | 


PRESENT:—SiR Murray Courrs Trotrer, Kt., Chief 
Justice, Mr. Justice BEASLEY AND Mr. Justice REILLY. 


B. M. S. R. M. Ramaswami Chettiar .. Peti oner* 
v. 
Commissioner of Income-tax, Madras .. Respondent. 


Incoane-taxr Act (XI of 1922), Ss 22 (4) and B (2) and (4)—Swbimisston 
of return by assessee—Notice under S. 23 (2)—Compliance with notice— 
Subsequent notice under S 22 (4)—Fatlure of assessee to comply wih 
ihis notice—Arburary assessment under S. 23 (4)—Jurisdictton of Income- 
tax Officer. / 


Where an assessce has made a return. of his income and has complied 


with the terms of the notice issued to him under S. 23 (2) dian 
Tncome-tax Act, there is jurisdiction in the Incometax Othcer tOWrevert 
te S 22 (4) of the Act and make an assessment under S. 23 (4) for non- 
compliance with the notice under S. 22 (4). 


In the matter of Messrs Harmukhrai Pulichard, (1928) 32 CW.N. 
710 (F.B.), Ram KAelawan Ugam Lal vy. Commissioner of Income-tax, 
Bihar and Orissa, A.I.R. 1928 Pat. 529 (F.B.) and In the matter of 
Chandra Sen Jani, (1928) I.L.R. 50 AIL 589 followed. 


Khushi Ram Karam Chand ~. Commissioner of Incoane-tax, “Punjab, 
A.1.R. 1928 Lah. 219 not followed. 


Ramaswamiak v. Commissioner of Income-iaxr, Madras, (1925) LLR. 


49 Mad. 831 (F.B-) distinguished. 


Case stated by the Commissioner of Income-tax, Madras, is 
as follows :— 

The petitioner is a resident of Karaikudi within the jurisdic- 
tion of the Income-tax Officer, First Circle, Karaikudi. He ıs 
the proprietor of a banking business at Kiddah and is also a partner 
in another banking business at Tapah, both situate in the Federated 
Malay States. 


For the assessment of the year 1926-27 (based on the income 
of the Tamil year Krodhana) the petitioner returned an income 
of Rs. 125 from property and stated that he had received a remit- 
tance of Rs. 4,050 from his Kiddah business. Fle added that 


~ 


*O.P. Nos. 188, 18 and 187 of 1928. Sth November, 1923 








F. B. 

Rkamasrwamí 

Chettiar 

v. 

Commis- . 

sicner of 
Incon ¢-tax, 

Madras. 


142 THE MADRAS. LAW JOURNAL REPORTS. [voL. 


PN. there were no profits in that business and that the remittance re- 


Ramawami ceived by him was from his capital there, 


Chetilar 
7. By a notice issued under section 23 (2) of the Income-tax 
aan Act, the Income-tax Officer called on the petitioner to adduce evi- 


Income-tax, dence in support of his return. The petitioner produced some of 
Madras. the extracts of accounts received from his Kiddah business, but 
not all, +e., the extracts up to Karthigai, Krodhana (November, 

1925) in respect of one agency and all the extracts in respect of 

the other. ake 


During the year of account the petitioner maintained two 
sets of books for his Kiddah business, one for the agency of 
Sathappan which ended in about Thai of the year of account and 
the other for the subsequent agency which began from Avani, 
Krodhana (August, 1925), ie., in the middle of the year of 
account. According to the accounts produced a profit of $77.818 
accrued to the petitioner in Sathappan’s agency. The old agency-- 
Sathappan’s agency—ended in Thai, Krodhana (February, 1926) ; 
but the accounts produced stopped with Karthigai, Krodhana and 
it ngeh dent from the extracts produced that the accounts had 
not been finally closed by that date. For instance, there was a 
cash balance of $29.363 in the old agency accounts which had not 
been brought forward in the new agency accounts or otherwise 

“ accounted for. Farther, a sum of $41.000 was found debited to 
the personal accounts of the petitioner, i.e., withdrawn by him 
from the Kiddah business for investment‘ elsewhere. 


The evidence produced by the petitioner was therefore in the 
opinion of the Income-tax Officer insufficient to prove the amount 
of his income. He, therefore, issued a notice under section 22 (4) 
calling for the complete accounts of the closed agency at Kiddah 
and also for documents to prove that the money withdrawn from 
the Kiddah business did not represent profits received in British 
India. The date fixed for the compliance with this notice was 
3rd July, 1926 and the notice was served on the petitioner’s un- 
divided son, who assists him in the business and was formerly 
himself the fetitioner’s agent at Kiddah. On 3rd July the peti- 
tioner’s clerk appeared without the accounts specified. He offer- 
ed to get certain “extracts” from the day books maintained at 

si Kiddah if two months’ time was allowed. The Income-tax Officer 
had reason to believe that the accounts called for could have been 
produced if the petitioner had so desired. He, therefore, held that 
the petitioner failed to comply with the terms of the notice issued 
under section 22 (4) and made an assessment under S. 23 (4). 


The petitioner applied to the Income-tax Officer to re-open 
8 the assessment under section 27, but without success. A copy of 
the Officer’s order is filed, marked Exhibit A. 
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The petitioner appealed to the Assistant Commissioner against 
the order of the Income-tax Officer with a like result. A copv 
of the Assistant Commissioner’s order is filed, marked Exhibit B. 


The petitioner then filed a petition before me under section 
66 (2) of the Income-tax Act and required me to state a case 
and refer certain questions for the decision of the High Court. 
1 declined to do so on the ground that no question of law arose for 
decision, except the one that I have been directed to refer in the 
High Court’s order quoted above. This question had already been 
referred to the High Court in the case of P. Thiruvengada 
Mudaliar (Ref. Case No. 3 of 1927) and I undertook to give 
the petitioner any relief to which he might be entitled as a result of 
the decision on that question. A copy of my order is enclosed, 
marked Exhibit C. 


The pettioner thereupon moved the High Court under Sec- 
tion 66 (3) of the Income-tax Act and in its order dated 9th 


December 1927 the High Court had {2)-ted me to state a case 
and refer the following question : “es aa 
‘The applicant having made a return Ji income and having 


complied with the terms of the notice issued to him under sechon 23 (25, 
was there any jurisdiction in the Income-tax Officer to revert to section 
22 (4) and make an assessment under Section 23 (4) for non-compliance 
with the notice under section 22 (4).”? 







The contention underlying this question appears to be two-fold. 
It is suggested, in the first place, that when once a return of 
income has been made an Income-tax Officer’s power to issue a 
notice under sub-section (4) of section 22 calling for accounts 
or documents is at an end ; and, secondly, that even if the issue 
of such a notice after the receipt of a return 1s legal, the person 
who fails to comply with the terms of the notice so issued may 
not on this ground be assessed under sub-section (4) of section 23 
and deprived of his right of appeal. 


Little need be said regarding the first branch of this argument. 
The language of sub-section (4) of section 22 is unambiguous. 
Only one condition is there imposed on the Officer’s power to issue 
the notice and that condition is that the person to whom it is 
issued must be either a company or a person upon whom a notice 
under sub-section (2) of this section has been served. It is clear 
that, if the legislature had intended to impose other conditions, it 
would have stated these in sub-section itself, and would not have 
left them to be inferred from words used in a different section 
altogether, or from the mere order of sequence of the sections. 
If, however, evidence regarding the intention of the legislature is 
to be looked for outside the Act, it will be found in the report of 
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the All-India Income-tax Committee of 1922 which says in para- 
graph 34: “We agree . . . . that a Collector’ (now an Income-tas. 
Officer) “should have power to call for the production of accounts 
whether a return has or has not been filed”; or in paragraph 14 
of the Statement of Objects and Reasons appended to the Bill of 
1922: “The Bill provides that the assessor’ (now Income-tax 
Officer) “may cali for accounts whenever he considers it necessary”. 


The second branch of-the argument is based on the language 
of sub-section (4) of sec. 23. That sub-section runs as follows :— 


“If the principal officer of any Company or any other person fals 
to make a return under sub-section (1) or sub-section (2) of section 22, as 
the case may be, or fals to comply with all the terms of a notice issued 
under sub-section (4) of the same section or, having made a return, fails 
to comply with all the terms of a notice issued under sub-section (2) of this 
section, the Income-tax Officer shall make the assessment to the best of 
his sudgment’’. 7 
It is suggested that if the words “having made a return” are not 
mere surplu meaning of the latter part of this sub-section 
“If a person, ai having made a return, fails to comply with 
all the terms of a notice issued under sub-section (4) of section 22 or, 
having made a return, fails to comply with all the terms of a notice 


issued under sub-section (2) of this section, the Income-tax Officer shall 
make the assessment to the best of his judgment”. 







Thus the words “having made a return” have to be read into the 
sub-section in order that it may bear the meaning attributed to it 
by the petitioner. 


I submit that if the words “having made a return” necessarily 
imply an antithesis to something not expressed in the Act, the anti- 
thesis is between what may occur when a man has made a return and 
what may occur whether he has made a return or not; and that it 
would be more consistent with the other provisions of the Act 
to insert these words (“whether he has made a return or not”) 
if any are to be inserted at all. 


I submit, further, that if in construing this sub-section it is 
necessary to choose between treating certain words as superfluous 
and importing words into the statute, the former method is the 
less open to objection ; and it is my considered opinion that, in 
this instance, the intention of the legislature could have been ade- 
quately expressed if the words “having made a return fails to 
comply with all the terms of a notice issued” had not been enacted. 
The words “having made a return” appear to have been carried over 
without sufficient consideration from sub-section (4) of section 
18 of the Income-tax Act (VII of 1918), where they are used with 
more point, since there was no provision in that Act corresponding 
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to section 22 (4) of the present Act. In both Acts these words 
appear to be more or less superfluous, but their presence can per- 
haps be justified on the view that they were inserted pro majore 
cautela to emphasise the fact that, even when the party, by sub- 
mitting a return, has avoided one of the defaults specified in the 
sub-section, he may still commit another, and thereby incur the 
same penalty by subsequent failure to comply with a notice under 
section 23 (2). j 

In my opinion, therefore, the Income-tax Officer was entitled 
to issue a notice under sub-section (4) of section 22 in this case 


and to assess under sub-section (4) of section 23 for failure to 
comply with that notice. 


K. S. Krishnaswami Aiyangar and R. Kesava Aiyangar 
for petitioner. 

M. Patenjali Sastri for respondent. 

The judgment of the Court was delivered by 

Reilly, J.—In this case an Income-tax assessee made a 


+ 


Reilly, J. 


return of his income when required to do so under S. 22 pF 


of the Indian Income-tax Act, 1922. Not being satisfied 

the return the Income-tax Officer required the assessee under 
S. 23 (2) of the Act to produce evidence in support of his 
return. The assessee produced some evidence; but the Income- 
tax Officer found it insufficient to show the amount of the asses- 
see’s income and then issued a notice to him under S. 22 (4) of 
the Act to produce complete accounts of a branch business at 
a place in the Federated Malay States for the account year in 
question. Those accounts the assessee did not produce, and the 
Income-tax Officer, therefore, proceeded to make his assessment 
under 5. 23 (4) of the Act—that is an assessment not made 
upon evidence but “to the best of his judgment,” an assessment 
from which under the Act the assessee had no right of appeal. 
The question referred to us is “the applicant having made a 
return of his income and having complied with. the terms of 
the notice issued by him under section 23 (2), was there any 
jurisdiction in the Income-tax Officer to revert to section 22 (4) 
and make an assessment under section 23 (4) for non-compli- 
ance with the notice under section 22 (4)”? The assessee 
contends that in those circumstances the Income-tax Officer had 
no power to make an arbitrary assessment under S. 23 (4), 
from which there was no right of appeal. 

This question has been before four of thé Indian High 
Courts. It has been answered against the assessee by a unani- 
mous Full Bench of three Judges of the Calcutta High Court 

R—19 


ww 
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in In the matter of Messrs. Harnukhrat Pubchand,’ by a una- 
nimous Full Bench of five Judges of the Patna High Court in 
Ram Khelawan Ugam Lal v. Commissioner of Income-tas, 
Bihar and Orissa, overruling Bry Raj Rang Lal v. Commés- 
sioner of Income-tax, Bihar and Orissa,’ a decision of two Judges, 
and by a Division Bench of the Allahabad High Court in In tne 
matter of Chandra Sen Jaini. Now that the earlier decision 
of the Division Bench of the Patna High Court has been over- 
ruled, there remains in the assessee’s favour of the cases quoted 
before us only a decision of a Division Bench of the Lahore 


_ High Court in Khushi Ram Karam Chand v. Commisstoner of 


Income-tax, Punjab. At one stage of the arguments before us 
it was suggested that the decision of a Full Bench of this Court 
in Ramaswamiah v. Commisstotter of Income-tax, Madras? was 
by implication in favour of the assessee in this matter; but on 
examination it will be seen that it was found in that case that the 
assessment was in fact made, not under section 23 (4) but under 


— Y 23 (3). The weight of authority on the question before 


mas therefore overwhelmingly against the assessee. 

nm” It was first contended by Mr. Krishnaswami Aiyangar for 
the assessee that the Income-tax Officer’s power to call for 
accounts under section 22 (4) can be exercised only before the 
assessee has submitted a return of his income. There is nothing . 
whatever in the wording of the sub-section to suggest that. On 
the contrary the only limitations on the power of the Income-tax 
Officer to call for accounts in that sub-section are that, if the 


-assessee is not a company, a notice requiring him to make a return 


of his income must have been served on him and that accounts 
for a period more than three years prior to the previous year 
cannot be called for. The fact that those restrictions are men- 
tioned explicitly makes it the more improbable that any other 
restriction is implied. It is urged that the fact that the sub- 
section occurg in section 22, which deals with the procedure for 
getting in a return, makes it probable that all its provisions 
apply to the stage before the return comes in. That would be 
a very unsafe reason for limiting the plain effect of the words 
of the sub-section; and it may be remarked that sub-section (3) 
of section 22 enables the assessee to do something after he has 
submitted his return. If section 22 (4) is to be construed as 





1 (1928) 32 CW.N.-710 (FB). 
2. AIR. 1928 Pat. 520 (FB). 3. ALR. 1927 Pat 300. 
4. (1928) I.L.R. 50 A. 589. 5. A.I.R. 1928 Lah. 219. 
6. (1925) LL.R. 49 M. 831 (FB). 


= 


/ 
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viously be used in a very oppressive way. For instance, the 


Income-tax Officer might call for some evidence of doubtful ` 


relevance and difficult or impossible to produce, and, if it were 
not produced, enforce the penalty of arbitrary assessment. That 
would be clearly unjust, and the Legislature has rightly made 
the penalty of arbitrary assessment inapplicable to such a case. 
But, if an assessee fails to produce at any stage when required 
his accounts—the most important of all evidence in such a 
matter, the very evidence on which, if he is honest, he will 
himself wish to reply—why should he be treated more lenient- 
ly when his improper and obstructive refusal comes after in- 
stead Of before he submits his return? 

No reason has been suggested for such a distinction. On 
the contrary, the man who refuses to produce his accounts when 
the Income-tax Officer has expressed under section 23 (2) dis- 
satisfaction with his return is clearly more blameworthy and 
obstructive than the man who fails to produce them before 
he has made his return, when no one has yet expressed an 
opinion whether his return will be an honest one or not. When 
once it is admitted that the Income-tax Officer must have power 
to call for accounts in the course of the inquiry under section 
23 (3)—and without it the inquiry might easily be reduced by 
the assessee to a farce—the omission to penalise failure to com- 
ply with the Officer’s requisition under that sub-section by arbit- 
rary assessment is strong evidence that the right for accounts 
even at that stage must be found elsewhere, that is in S. 22 (4). 


There remains the actual wording of section 23 (4) which 
sets out the failure on the part of the assessee which entail the 
penalty of arbitrary assessment without appeal. It is contend- 
ed that, even if section 22 (4) gives power to call for accounts 
after the assessee has submitted his return, the penalty of arbit- 
rary assessment is restricted to a failure to produce accounts 
when called for before the return is submitted.. As I have 
indicated, there is nothing in the object or nature of the pro 
ceedings and nothing in section 22 or the rest of section 23 to 
make it probable that the legislature would intend to treat more 
leniently a failure to produce accounts when required after 
the submission of a return than before it: But it is contended 
that the wording of section 23 (4) bas that surprising result. 
Tt is quite clear, that, if a company or other assessee fails to 
submit a return by the proper date, the penalty of afbitrary assess- 
ment is to be enforced. That is what the sub-section first pro- 


vides. Then it goes on to provide the same penalty for failure 
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f- 
to comply with all the terms of a notice issued under sub- 


' section (4) of section 22. If the notice under section 22 (4) 


can be issued at any time—and that I do not think can now 
be doubted—there is nothing so far to suggest that the penalty 
is attached only to failure to comply with a notice issued under 
section 22 (4) before a return is submitted. But section 23 (4) 
goes on to provide that, if a company or other assessee “having 
made a return” fails to comply with all the terms of a notice 
issued under section 23 (2) the penalty shall apply. The 
contention of the assessee in this case rests upon the inser- 
tion of the words “having made a return.” It is urged with 


truth that failure to comply with a notice under section-23 (2) 


can occur only after making a return as that notice cannot be 
issued before a return is made. ‘Therefore it is contended 


. these otherwise useless words must have been introduced to 


show by contrast that the other two failures penalised must 
occur before a return is made. No such contrast could be 
of any use in regard to the first failure mentioned in the sub- 

ion, which is failure to make a return at all. Then this 
supposed contrast, if it indicates anything, must be understood 
to indicate that the failure to comply with a notice to produce 
accounts under section 22 (4) is to be penalised only if the 
notice is issued before the return is submitted. But, if that 
was the intention. if the object was to express something of 
such importance, why try to indicate it in a clumsy and obscure 
way? * We must all accept the principle adopted in Khushi Rar 
Karam Chand v. Commissioner of Income-tax, Punjab" that if 
two constructions of a fiscal enactment are equally possible 
and reasonable, the construction more favourable to the subject 
must be enforced. But the contention of the assessee in this case 
rests on too frail a foundation. The words “having made a 
return” in section 23 (4) may be superfluous and add nothing 
necessary for the description of the third failure penalised, 
but they are Applicable to that failure. Their use may be tanta- 
logical and inartistic. But because they are unnecessary, we are 
not justified in jumping to the conclusion that they have been 
used to express something which it cannot be pretended thev 
could express clearly,, which a child could express clearly in 
other words, which no man of education and sense of respon- 
sibility would think of expressing in that way and of which 
there is no indication in section 22 or other parts of section 23. 


- 





5 AA.R. 1928 Lah. 219. 
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That to my mind would not be choosing between two equally 
possible and reasonable constructions, but adopting a strained 
construction, unreasonable in effect and out of tune with the 
policy of the Act that an assessee should make full disclosure 
of his income. In my opinion the power to call for accounts 
under section 22 (4) may be exercised by the Income-tax Officer 
after the assessee has submitted a return, and failure of the asses- 
see to produce his accounts when called for after he has sub- 
mitted a return may be penalised by arbitrary assessment under 
S. 23 (4). The question referred to us must be answered in 
the affirmative, and the assessee should pay the costs of the 
reference Rs. 250. 


N.S. Reference answered against the assessee. 


[FULL BENCH. ] i à 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction. ) 
PRESENT :—Sırn Murray Courrs TROTTER, Kt., Chief 
Justice, Mr. Justice BEASLEY AND Mr. Justice RRILLY. 


The Commissioner of Income-tax .. Petitloner* 
v. 
M. V. Krishna Aiyar & Sons .. Respondents. 


Income-tax Act (XI of 1922)—Rule 4 of rules under—Regisiry of parit- 
nership snder—Parinership carried on by pariners under deed of pariner- 
ship for term which has expired—Right in cose of—Contraci Act, S. 256— 
Partnership for term continued after expiry of term—Contract during term 
and that after üs expiry dtffereni—Contracts. 


a 

JA contract for a term constituted by. a written agreement comes to an 
end at the expiration of the period for which it was entered into; and the 
contract during the term differs from that which arises from the continuance 
of the relation by the mutual consensus of the parties after the term has 
expired. The new contract is none the less a new contract because it 
by implication contains within itself certain terms of the old written con- 
tract as it were re-enacted. 


Clark v. Leach, (1863) 1 De G. J. and Sm. 409: 46 E.R. 163 and 
Neilson v. Mossend Iron Co., (1886) 11 A.C. 298 followed. af 


i Se se a nn ee E 


#O.P, No. 133 of 1928. 26th October, 1928. 
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There is nothing in the language of Section 256 of the Indian Con- 
tract Act which, 1n any way, modifies the effect of the above decisions of 
the House of Lords. 


On 3lst August, 1923 a partnership deed came into effect for a period 
of three years. The business was, however, continued after the expiry 
of the said pernod of three years by the partners as before On 26th 
July, 1927, the partners applied for the registration of the firm under 
Rule 4 of the rules framed under the Income-tax Act of 1922. 


Held, that at the time when the application for registration was made 
there was no operative document to be registered and that the application 
had rightly been rejected. 


Case stated by the Commissioner of Income-tax, Madras, is as 
follows :— - 


The applicants are a firm of silk merchants. They were called 
upon under section 22 (2) of the Act to make a return of their 
income of the previous year with a view to assessment in the year 
1927-1928. They submitted the return on 26th July, 1927, and at 
the same time applied for registration uhder Rule 4 of the rules 
framed under the Act. In compliance with Rule 2 they produced 

ership deeds, dated 3rd November, 1917 and 29th August, 
1923, True copies of these deeds (Exhibits A and B) and English 
translations thereof (Exhibits A-1 and B-1) are appended to this 
reference. The Income-tax Officer found that the object of the 
later deed (Exhibit B) was to continue the partnership created in 
the earlier deed (Exhibit A) for a period of three years from 31st 
August, 1923} that this period bad expired on or about 30th August, 
1926 and that no further deed had been executed to prolong the 
life of the partnership beyond that date. In these circumstances 
he rejected the application and assessed the applicants as an un- 
registered firm. The applicants appealed unsuccessfully to the 
Assistant Commissioner, a copy of whose order is enclosed 
(Exhibit C). 


The question arising in the case, on which the opinion of the 
Court is solicited, is whether the applicants were entitled to be 
registered by the Income-tax Officer under Rule 4 of the rules 
framed under the Act 


Sub-sec. (14) of S. 2 of the Act defines “registered firm” as a 
firm constituted under an instrument of partnership specifying 
the individual shares of the partners of which the prescribed parti- 
culars have been registered with the Income-tax Officer in the pre- 
scribed manner. “Prescribed” according to sub-section (10) of 
the same section means “Prescribed by rules made under this 
Act.’2, Rules*2 to 6 of the rules made under section 59 of the Act 
prescribe the manner in which the registration may be applied for 
and effected. According to rule 2 “any firm constituted under an 
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instrument of partnership specifying the individual shares of the 
partners” may apply for registration. According to Rule 3 the 
application “shall be accompanied by the original mstrument of 
partnership under which the firm is constituted together with a 
copy thereof.” 


The application under Rules 2 and 3 was made in this case 
on 26th July, 1927. The period of three years specified in the deed 
Exhibit B having expired nearly a year previously, I submit that 
the applicants were not, on 26th July, 1927, a firm constituted under 
an instrument of partnership and were not therefore competent 
ander Rule 2 to apply for registration. I submit further that, since 
the deed preduced was not one under which the firm was then con- 
stituted, the conditions of Rule 3 were not: satisfied. 


The applicants rely on section 256 of the Indian Contract 

Act, the effect of which, according to them, is that on 26th July, 
1927, the deed Exhibit B was still in force although the period of 

three years mentioned in it had expir That section runs as 
follows: ee, 

“Tf a partnership entered into for 4 E term be continu 
term has expired, the rights and ob ons of the partners will, in 
absence of any agreement to the con , remain the same as they were 2t 
the expiration of the term, so far as such rights and obligations can be 
applied to a partnership dissolvable at the will of any partner.’’ 

My opinion is that the applicants have mistaken the effect oi 
this section. When a document creating a partnership of a speci- 
fic period has ceased to have effect owing to the expiry of the 
period and no fresh document has been executed, the pattnesship 
may, no doubt continue, but it cannot be said to continue under 
the instrument. The continuance is a result of a new agreement 
which is not identical with that embodied in the instrument, although 
some of its terms are presumed to be in accordance therewith. 


In my opinion, therefore, the Income-tax Officer’s decision was 
correct and the question should be answered in the negative. 


M. Patenyali Sastri for petitioner. 
R. Rajagopata Aiyangar for respondent. 


The Court delivered the following 

J uDGMENT.—This is a reference put up by the Commiss‘oner 
of Income-tax under section 66 of the Act. The question on 
which our opinion is asked is whether in such circumstances as 
this case discloses the assessees were entitled to be registered 
under Rule 4 of the rules framed under the Act. I will briefly 
summarise what the material circumstances are in this case. 
The original partnership was entered into by a deed on the 3rd 
November, 1927, the contracting parties being Venkatarama 


R—20 






F. B, 


The Commis 
sioner of 
Income-tax 


v. 
Krishna 
Alyar & Sons, 


154 THE MADRAS LAW JOURNAL REPORTS. [ vot. 


Aiyar & Sons of the one part and D. Krishnaswami Aiyangar 
of the other. The business they carried on was that of silk 
merchants and the term of the partnership deed was expressed 
to be for five years, so that it expired on the 3rd of November, 
1922. On the 31st of August, 1923, a new partnership deed 
came into effect for a period of three years, so that it would ex- 
pire on the 31st of August, 1926. In fact, the business was 
continued thereafter by the partners as before for aught we 
know down to this day. A return was called for by the income- 
tax authorities for the year April, 1926—April, 1927 for the 
purposes of assessment. That return was made and besides the 
return on the 26th of July, 1927, the assessees put in an applica- 
tion for registration of the firm. The Commissioner has refus- 
ed to register the partnership for the purposes of the Act and 
the question is whether he was right. I will now shortly refer 
to the two or three material sections and rules of the Income- 
tax Act. By section 2 (14) “A ‘registered firm’ means a firm 
eee cal under an instrument of partnership specifying the 

shares of the partners of which the prescribed par- 
ticulars have been registered with the Income-tax Officer in the 
prescribed manner” and the manner is prescribed in the rules. 
The material rule is Rule 2 which runs as follows:—“Any firm 
constituted under an instrument of partnership specifying the 
individual shares of the partners may, for the purposes of cl. 12 
of section 2 of the Indian Income-tax Act, register with the 
Income*tax, Officer particulars contained in the said instrument 
on application in this behalf made by the partners or any of 
them” ahd then follows a form which sets out the particulars 
Which are to be given. This form was filled in and the appli- 
cation was accompanied by a copy of the instrument of partner- 
Ship of the 31st of August, 1923. The Commissioner bases his 
refusal to register the particulars forwarded by the assessee 
firm on the ground that, when the application for registration 
was made the instrument of partnership had ceased to be opera- 
tive, that the partnership was at that date being carried on under 
what must be regarded as a new agreement which, being verbal, 
could not be said to be an instrument of partnership within the 
meaning of the rules. The contention of the assessees is that 
the true view of the position was that the business was by verbal 
arrangement or tacit consent between the partners being carried 
on under the original instrument of 31st August, 1923, whose 
life had been prolonged and continued by the act of the parties. 
The dividing line no doubt is a very narrow one and language 
js used from time to time in the English authorities which speaks 
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of a contract to renew by implication and it is said that that 
enabled the partnership whose life had been continuous since the 
deed of 1923 to have it registered as the document governing 
their relations throughout. In one sense there clearly was no 
new partnership here, in the sense, that is, that there was no 
change in the personnel and that the trading carried on was 
continuous without break from August, 1923. The real gues- 
tion we have to determine is whether in contemplation of law 
the original contract was actually continued in existence or 
whether the true view is that such of its terms as could be 
taken to govern the subsequent period could only do so on 
the footing that they were impliedly revived, in so far as they 
are -applicable to the partnership at will, by the tacit verbal 
agreement which is to be regarded as arising from the continu- 
ance of the trade thereafter. We thir! ~hat there are two 
decisions of the House of Lords whichtonclude this -question 
in favour of the Crown. The first is a decision of Westbury, 


this: 

‘*Ordinarily a contract for a term constituted by a written agree 
ment must be considered as having come to an end at the expiration of 
the period for which it was entered into; and the contract during the 
term differs from that which arises from the continuance of the relation 
by the mutual consensus of the parties after the term has expired. The 
one is to last for a certain term; the other only for so long a time as-they 
both shall choose. Am I then by any principle of law bound to assume 
or justified in assuming that all the special articles and conditions fn the 
original written deed of partnership for a term are at once transferred by 
law to this new contract, which has no particular limit to the term of its 
duration? That would be a strong and extravagant assumption, and one 
that is not warranted by any principle or atuthority.’’ a 

That passage appears to me to make it clear that Lord 
Westbury considered the contractual nexus of the parties after 
the expiry of the deed to rest upon the new implied oral agree- 
ment, and that the articles of the deed which areto be con- 
sidered as preserved are preserved not by virtue of the original 
deed which had ceased to operate but of the new agreement. 
In the case of Neslson v. Mossend Iron Co.2 Lord Selborne puts 
the matter thus: 

“There is no doubt about the law that, when there is a partnership 
for a term of years, and it is afterwards, after the expiration of the term, 


continued at will, the rule in the absence of a contract to the contrary 
is that it may be presumed that the new business is carried on upon the 





1. (183) 1 De GJ. & Sm. 409: 46 E. R. 163 at 165. | 
2. (1886) 11 A.C. 298, 


L.C., in Clark v. Leach.* At page 414 the Lord Chancellor says 
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old terms as far as they are applicable to it, and only so far; and as far as 
the principle is concerned I do not think there is any discrepancy Dè- 
tween any of the authorities. It is not at all necessary to examine into 
the particular cases in which it has been held that a particular term of 
a written contract did or did not go into the new and unwritten contract, 
because every case has turned upon its own particular circumstances and 
upon the question as applied to the words of the particular instrument, 
whether the old term was or was not applicable to the new contract! 


Similar language is used by Lord Watson who speaks spe- 
cifically at page 308 of a distinction between the “old” con- 
tract and the “new.” And the new contract is none the less 
a new contract, we must take it, because it by implication 
contains within itself certain terms of the old written contract 
as it were re-enacted. These pronouncements of the highest- 
tribunal do not turn on any special provision of any statute but 
are based on the general principles of the law of partnership 
and we should, we think, endeavour respectfully to follow those 
high authoritres. I think that there is nothing in the language 

f section 256 of the Indian Contract Act which, in any way, 

odifies the effect of those decisions of the House of Lords. 
Phe result is that at the time that the assessees applied for regis- 
tration there was no operative document to be registered. 


Another short contention is raised and that is this. The 
year of assessment with which we are concerned is the year 1927- 
1928 and it is said that as that will be a return of trading profits 
for the year 1926-1927 registration ought not to have been 
refused as four months of that trading year were before the 
expiration of the deed of the 31st of August, 1923. We cannot 
accede to this contention. What we have to look to is the year 
of assessment; and had the application of the 31st of July, 1927, 
been granted, it would still in our opinion only apply to the 
financial year 1927-1928. On these grounds we think that the 
Commissioner was right in rejecting the application for regis- 
tration and.that we must so answer the questions submitted to 
us and order the assessee to pay the Government Rs. 250 as 
the costs of this reference. ° 

My learned brothers have seen this judgment and agree 
with it. 

A.S.V. Reference answered against the assessee. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CURGENVEN. 


T. Sivasankaram Pillai and others .. Peithoners* (Accused 
Nos. 1 to 5 and 7). 


Madras Local Boards Act (XIV of 1920), S. 16—Transaction of bust- 
ncss—Mode of—'Giving notice io the Local Board’’—Meantng of—Tender 
of resignation by President sent to each member separately and received by 
him, but not considered at a meeting of Hie Board—Effect—Government 
order expressttg the view that resignation took effect—If binding on 
the Court—Penal Code, S. 21, Ilkistration—Member of Taluk Board—- 
Whether public servant—oProseontion of—Necessity for sanction—Criminal 
Procedure Code, S. 197. 


A Local Board is something other and more than the mere sum of 
its individual members. Such a body can transact business only at duly 
constituted meetings. The President of the Board can resign by ‘‘ giving 
notice to the Local Board”? under section 16 of the Madras Local Boards 
Act, but the act of receiving such notice is a business which should be 
transacted by the Board and consequently such receipt of notice can only 
take place at a duly constituted meeting of the Board. 


Where the President of a Local Board sent to each member M the 
Board separately a tender of his resignation and the samé was regeived 
` by each member separately but was not considered at any duly constituted 
meeting of the Board, 

Held, that, though acceptance of resignation was not necessary, the 
resignation did not take effect under section 16 of the Madras Local Boards 
Act as the action of the President in sending such notice did not amount 
to ‘‘giving notice to the Board’? within the meaning of the section. 

Held also, that the fact that the Government passed an order express- 
ing the view that the resignation took effect as soon as the notice reached 
the members did not prevent the Court from coming to a contrary conclu- 
sion, since the Local Boards Act contained no provision empowering the 
Government to decide a question of such a character. 

A member of a Taluk Baard is a “public servant’’ within the meaning 
of section 21 of the Penal Code and consequently cannot be prosecuted 


without the sanction of the Government under section 197 of the Criminal 
Procedure Code. 


Petition under sections 435 and 439 of the Code of Cri- 
-minal Procedure, 1898, praying the High Court to revise the 
judgment of the Court of the Joint Magistrate, Penukonda, in 
Calendar Case No. 62 of 1927. 


V. L. Ethiraj and S. Ranganatha Atyar for petitioners. 


K. S. Vasudevan for The Public Prosecutor on behalf of 
the Crown. : 5 
 #CERC. No. 298 of 1928. Sth October, 192% 
Cr.R.P. No, 239 of 1928. 





Sive- 
sankaiarm 
rival, 


Jare, 


= 


158 TIE MADRAS LAW JOURNAL REPORTS. [ vor. 


The Court made the following 


ORDER.—This case arises out of an occurrence which took 
place at a meeting of the Taluk Board of Penukonda held on 
the 24th August, 1927 and which resulted in the conviction of 
six persons by the Joint Magistrate of that place. The first 
petitioner, Mr. T. Sivasankaram Pillai, was a nominated 
member of the Taluk Board and had been elected President. 
Whether he was still President when the meeting in question 
was held is in dispute, but he took the Chair in that capacity. 
While the meeting was proceeding, one of the members, R. 
Siddanagoud, who was the complainant in the criminal case 
entered and took the attendance register for the purpose of 
signing it. The President told him not to do so, as he had 
disqualified himself as a member by failure to attend some 
previous meetings. As he persisted the President told another 
member, now the second petitioner, to take the book from him, 
and in so doing the second petitioner pushed the complainant 
sogthat the chair in which he was sitting was broken and he 
fellPsustaining some slight injuries. The President, after some 
further disorder, ordered some of the servants of the Board tu 
evict the complainant from the meeting and they accordingly 
turned him out. Upon these incidents is founded the criminal 
case. The learned Joint Magistrate has found that Mr. Siva- 
sankaram Pillai had ceased to be President at the time of the 
occurrence and that his action was therefore unauthorised. He 
has convicted him accordingly of abetment of voluntarily caus- 
ing hurt and wrongful restraint, and sentenced him to pay a 
fine of Rs. 50. The second petitioner has been convicted of 
voluntarily causing hurt and sentenced to pay a fine of Rs. 25, 
while of the remaining four petitioners (Accused Nos. 3, 4, 5 
and 7), who are Board servants, Accused Nos. 4 and 5 have 
been convicted under sections 352 and 341, Indian Penal Code 
and accused Nos. 3 and 7 under section 352, Indian Penal Code 
only. Each of these four persons has been fined the nominal 
sum of one anna. 


The contention raised in this Criminal Revision Petition 
against these convictions is that the Joint Magistrate was in error 
in holding that Mr. Sivasankaram Pillai had ceased to be Presi- 
dent at the time of the occurrence. If he was still President, 
two separate consequences, it is said, would follow. In. the 
first place, his prosecution could not have been undertaken with- 
out the Local Government’s sanction under section 197 of the 
Criminal Procedure Code, and, secondly, he would then have 


s ~N 


Lvt] THE MADRAS LAW JOURNAL REPORTS. 159 


ve acting within his rights in evicting the complainant. The 
facts upon which it was successfully contended in the Lower 
Court that he had ceased to be President are briefly these. It 
appears that the members of the Board had split into two par- 
ties, one supporting the President and the other hostile to him. 
On the 15th January, 1927, the Board by 10 votes to 8 passed 
a token resolution reducing the education budget by one rupee 
as a protest against the President’s administration. In conse- 
quence of this, on the 16th February, the President sent to each 
member separately a tender of his resignation in the terms of 
Ex. II. The next meeting of the Board was fixed for the 25th 
February, and the subject of this resignation was put down on 
the agenda as resolution or item No. 92. At the meeting one 
of the members proposed that this item should be advanced in 
position and disposed of before the other intervening items, 
but the President disallowed the proposal for want of notice. 
Thereupon the opposite faction withdrew and held a separate 
meeting outside at which they passed a resolution accepting the 
resignation. A copy of their proceedings has been filed as i 
Meanwhile and before the subject of his own resignation, Was 
reached, the President adjourned the meeting of the Board till 
8 a.m. on the following day (the 26th) waited for half-an- 
hour, and there being no quorum within that time, further 
adjourned the remainder of the agenda, including the question 
of his own resignation. ‘The members of the other faction, 
who had been waiting outside, then entered the room, appoint- 
ed one of their number as President, and seemingly in deroga- 
tion of their own previous action, again passed a resolution 
accepting the President’s resignation. So far as the proceedings 
of the Board or of its members are concerned it may be said that 
matters stood thus at the time of the occurrence. 


Section 16 of the Madras Local Boards Act enables a 


President to resign by “giving notice to the Local Board.” The 
question accordingly is whether notice of resignation was so’ 
given. It is clear, I think, that a Local Board is something 
other and more than the mere sum of its individual members. 
Section 6 (3) of the Act declares it to be a body corporate 
with perpetual succession and a common seal and vests it with 
the capacity of suing or being sued in its corporate name. It 
would follow upon general principles and by analogy with other 
bodies corporate that such a body can transaet business only 
at duly constituted meetings and that this is so is borne out 
by the provisions of the Act and the rules framed thereunder. 
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Those rules are contgined in Schedule Il. Rules 1 and 2 lay 
down the circumstances in which meetings of the Board ‘shall 
be held and Rule 3. provides that no meeting shall be held, ex- 
cept in cases of urgency, unless notice of the hour and the 
business to be transacted has been given seven days in advance. 
Rule 6 prohibits. the transaction of any. business at a meeting 
unless at least one-third of the number of members are present, 
and a fortiori. no business can be transacted otherwise than at 
a meeting. There is, of course, no question but that any. reso- 
lution of the Board passed in. circumstances at variance with 
these and other-rules would be invalid. Section 16, it is true, 
does not require that the resignation should be accepted, only 
that notice of it shoyld be given to the Board. But it appears 
to me that the act of receiving such notice is as much business 
to he transacted by. the Board in accordance with the rules 
framed for its meetings as any other. of its activities, and con- 
sequently that such receipt could only take place at a duly con- 
stituted meeting. The notice circulated by Mr. Sivasankaram 

Pay to the members on the 16th February was accordingly 
not"a notice to the Local Board, and was not a notice 
teceived by. the Local Board, and I cannot hold that by 
issuing it to each member and upon its receipt by each member 
his resignation of the office of President took effect. It needs 
no further discussion of the-provisions of the Act to justify 
the conclusion that the two so-called meetings of the opposite 
faction an the 25th and 26th February were not properly con- 
stituted meetings of the Local Board, and that no steps taken 
at those meetings with regard to the -resignation were. valid. 
My conclusion .accordingly is that the President did not give 
notice of his resignation to the Local Board and that a cannot 
be held to have resigned. a S 


The. learned Joint Magistrate has based his conclusion’ upon 
this point not ypon the terms of the Act but upon a Govern- 
ment Order G.O. No. 2310, L. & M., dated 21st June, 1927 
apparently passed after correspondence with the President and 
the dissentient members, It expresses the Government’s view 
that the. resignation communicated by Mr. Sivasankaram Pillai 
to all the Taluk Board members on the 16th February took 
effect as soon as the notice of the resignation reached the 
members, and it proceeds to direct him to hand over charge to 
the. Vice-President. It will be seen that this does not amount 
to an order depriving the President of his office, whether or 
not it would be competent to the Government to pass such an 
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order. I read it merely as an expression of opinion that the 
intimation given of his resignation by the President to the 
members amounted to notice to the Local Board under S. 16. 
Such an expression of opinion does not, of course, prevent a 
Court of law from coming to a contrary conclusion, since the 
Act contains no provision empowering the Government to de- 
cide a question of this character. The Joint Magistrate makes 
reference also to a suit (O.S. No. 12 of 1927) filed in the District 
Court of Anantapur to declare that the first petitioner had 
ceased to be President. After the learned District Judge had 
reached the conclusions at which I have myself arrived, and 
recorded them in a judgment, the plaintiffs, doubtless being 
aware of what the result would be, withdrew the suit. This 


circumstance does not, of course, in any way affect the issue 
before me. 


On the finding that Mr. Sivasankaram jo amas ee Pre- 
sident, it is clear that the sanction of the L4.______ Ament to 
his prosecution was necessary under section 197 of 

Procedure Code. One need look no further than to the illustra- 
tion to section 41 of the Indian Penal Code for proof that a 
member of a Taluk Board is a public servant; and under S. 43 
of the Local Boards Act the President of a Taluk Board can 
only be removed by the Local Government. Thus the prose- 


cution of the first petitioner was irregular for want of sanction. . 


That does not of course dispose of the matter as apainst 
the other petitioners. If, however, the first petitioner was law- 
fully presiding at the meeting, it has not been contended before 
me that what he did or caused the other petitioners to do would 
in the circumstances have amounted to any offence. Under. 
section 32 of the Act, the President is empowered to preserve 
order and the complainant seems deliberately to have flouted the 
first petitioner’s authority on the ground that he was no longer 
President. If he sustained any slight injuries in sô doing, they 
were of his own seeking. a 

I allow the Criminal Revision Petition, set aside the con- 
victions, acquit the petitioners and direct that the fines, if paid, 
be refunded. 

N.S. Petitton alowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MrR. JUSTICE WALLACE AND Mr. JUSTICE 
MADHAVAN Narr. 


Y. Desi Chettiar .. Pétitioner*® (Petitioner in 
C.R-P. No. 697 of 1928 
on the file of the High 
Court) 


v. 
J. K. Chinnasami Chettiar, President, Respondent (Respt. in 

Union Board, Kaveripatnam. do.) . 

Madras Local Boards Act—Election—Nommation of members for— 
Scrutiny of—Basis of—Electoral roll in existence at date fixed for nomina- 
Nons—Electoral roll prepared subsequently but published before day fixed 
for scrutiny of nomenations—Scruiiny of nowmmation with reference to 
new roll and rejection of nomination because member's name ts noi im nen 
rolli—President’s act of—Judicial or ministertal—Propriety of act—S. 54 
of Local Boards Act—Cowurt’s power of interference with—Preparation of 


' new electoral roll—Judicial or minislerwl aci—Court’s power of interference 


‘ n notice was issued for the holding of an election of members for a 


Ummon Panchayat and a date was fixed for nominations. The petitioner was 
one of the persons who were nominated oh the said date. Subsequently a 
new final electoral roll was published which omitted the petitioner’s mame. 
On the day fixed for the scrutiny of nominations the President scrutinised the 
nominations on the footing of the new electoral roll and rejected the 

itioner’s nomimation as he was not on the roll. On an application by the 
petitioner for a writ of certtorar: to prevent the election being held on the 
new roll, held 

(1) that the act of the President in conducting the scrutiny of the 
nominations under the new electoral roll instead of under the old one 
was a purely ministerial act and was in no sense a judicial act, and that 
the High Court could not interfere with it by issuing a writ of certiorari; 
and : 

(2) that, even 1f the President’s act were held to be a judicial act, it 
was strictly in accordance with the rules and could not be interfered with. 

The preparation of a new electoral roll is a purely ministerial act, 
and ordinary Civil Courts have no control over the preparation of such 
roll, and the roll once published is final 


A new roll comes into force on the date of its publication, and the 
President’s action in scrutinising the nominations with reference to that 
roll was in accordance with S. 54 of the Local Boards Act. 


The compilation of a new electoral roll is merely a ministerial act 
and not a judicial one 


_ Petition praying that in the circumstances stated in the affi- 
davit filed therewith the High Court will be pleased to issue a 
writ of certiorari staying the election proposed to be held by the 

*CM.P. No. 2207 of 1928. l4th August, 1928. 
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him any right to obtain a writ. In the second place, “these 
observations were directed to the consideration of the propriety 
of an injunction in a civil suit, a matter with which we are not 
here concerned. And finally it may be observed that these re- 
marks were made some years ago when the practice of individuals 
coming forward to stop elections in order that their own indivi- 
dual interests may be safeguarded was not so common. It is 
clear that there is another side of the question to be considered, 
namely, the inconvenience to the public administration of having 
elections and the business of Local Boards held up while indi- 
viduals prosecute their individual grievances. We understand 
the election for the elective seats in this Union has been held 
up since 3lst May, because of this petition, the result being 
that the electors have been unable since then to have any repre- 
sentation on the Board, and the Board is functioning, if indeed 
it is functioning, with a mere nominated fraction of its total 
strength; and this state of affairs the petitioner proposes to 


have continued until his own personal grievance is satisfied aw 


For reasons given we hold that the petitio- `` is not enti“ 
tled in law to a writ. The helpless position in which the peti- 
tioner complains that he now finds himself goes no way towards 
supplying the lack of legal sanction. We, therefore, see no 
reason to interfere and dismiss the petition with costs. 


A.S.V. Petition dismissed. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Madras. ] 


PRESENT:—-LorD PHILLIMORE, LORD ATKIN AND SIR 
LANCELOT SANDERSON. 


Peddi Reddi Jogi Reddi .. Appeldant* 
v. 
Panem Chinnabbi Reddi and others .. Respondents. 


Hindu Law—Jomt family—Joint family property—Presumpiton—Onus 
of proof—Sister’s husband, a CaAristion—Ancesiral property of, inherited 
by his nttnor son—Enjownent of, as family property of the brothers, the 
proceeds of all the properties and the acquintions of tidwidual members 
all going to a common fund—Purchase subsequent in nephew's name but 
out of the common fund of the undsvided ancestral half-share of his 
paternal uncle’s son—Right of members of jomt family to properiy inhent- 
ed by nephew and subsequently purchased in his name. , 

Plaintiff and his brothers formed a joint Hindu family. They had 
a sister who married a Christian After the marriage, the sister’s husband 





*P.C. Appeal No 108 of 1926. 15th November, 1928, . 
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went to live in his wife’s village. He died leaving the appellant, a minor 
about four years old, his son and sole heir to the property which he had. 
inherited from his father. After his death mother and child (appellant) 
went to live with the child’s uncles. From that time onwards the uncles 
treated the minor’s property in the same way as their own family pro- 
perty; they cultivated it and treated the produce as joint property. The 
position remained unchanged even after the appellant attained his majority ; 
individual members adventured, the proceeds going to a common fund 
About five years after the appellant attained his majority, the half interest 
of his paternal uncle in the ancestral property was purchased from that 
uncle’s son, the purchase price being paid for out of the common fund, 
the sale-deed being, however, taken in the name of the appellant. 


On a question arising, in a suit brought by the plaintiff for partition, 
as to the plaintiff’s rights in respect of (1) the property which the appel- 
lant had as a minor inherited from his father, and (2) the undivided half- 
share subsequently purchased from the appellant’s cousin, Aeld 


(1) that the onus was on the plaintiff to establish that the property 
which the appellant had as a minor inherited from his father was partible 
and he had an interest in it, and that he had not discharged that onus; and 


(2) that, with regard to the share subsequently purchased, any pre- 


Wepre as to the joint mature of the purchase which might arise from 
| the joint nature of the funds which went for the purchase was sufficiently 


rebutted by the fact that during the appellant’s minority the rest of the 
family had undoubtedly received proportionately greater advantage from 
the appellant’s separate property, and the evidence that they desired io 
recognise that by acquiring the second half for the appellant himself. 


The case is not one of an original member of a Hindu family becoming 
a convert, but electing to retain his interest in the family property on the 
old footing Here a definite cession to a Hindu family of property which 
originally did not belong to the family by a non-member of the tamily who 
was a Christian has to be proved. 


Appeal No. 108 of 1926 from a judgment and decree, dated 
the 17th April, 1924, of the High Court of Judicature at Madras 
(Phillips and Madhavan Nair, JJ.) affirming a judgment and 
a decree, dated the 11th August, 1920, of the Court of the 
Temporary Subordinate Judge of Cuddapah, which affirmed a 
judgment and a decree, dated the 1st March, 1919, of the Court 
of the District Munsif of Proddatur. 


The case in the High Court is reported in 90 I.C. 1016. 


The suit giving rise to this appeal was brought by the plain- 
tiff lst respondent against his undivided brothers, defendants 
1 and 2, and their sister’s son, defendant 3, for a declaration 
that he and defendants 1 to 3 were each entitled to one-fourth 
share in the entire properties of the family, and for partition. 
The defendants resisted his claim, alleging that certain proper- 
ties belonged exclusively to defendant 3. The Trial Court 
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found that all the properties were joint and were liable to be 
divided equally, and passed a decree accordingly. On appeal 
by defendant 3, the Ist Appellate Court confirmed the decree 
of the Trial Court. Defendant 3 preferred a second appeal to 
the High Court, but that Court also accepting the finding of 
the Lower Courts dismissed the appeal. Hence the present 
appeal preferred by defendant 3 to His Majesty in Council. 


Dunne, K.C. and K. V. L. Narasimham for appellant. 
De Gruyther, K.C. and P. V. Subba Row for respondents. 


Dunne, K.C.—The karar of July, 1916, though unregister- 
ed, was admissible in evidence as showing that the property now 
claimed by the appellant as his own was not treated as joint 
family property. See Varada Plas vy. Jeevarathnammal 
where the Judicial Committee helJ that although an unregistered 
document was not admissible to prove a gift, it could neverthe- 
less be referred to as explaining the nature and character of the 
possession of the party. 


PC, 


Peddi Reddi 
Jogi Kedai 
t. 
Chinnabbi 
Reddi. 


[Sir Lancelot Sanderson.— The words of ee: ap 


gistration Act are very wide. | 


The section merely says that a document requiring registra- 
tion is not, unless registered, to be treated as a transaction which 
affects the property. 

[Lord Philliimore—There must be some limit on the word 
“affecting” in S. 49. | 

A document though unregistered is admissible for a col- 
lateral purpose. The Registration Act has nothing whatever to 
do with the admissibility of a document for a collateral purpose, 
although the document may be perfectly bad, by reason of non- 
registration, for affecting the property. I also rely on the doc- 
trine of part performance. The unregistered karar was acted 
upon in this case. Where a written document is defective as a 
valid and finally concluded agreement such defect may be sup- 
plied by the subsequent actings and conduct of the parties. 
Mahomed Musa v. Aghore Kumar Ganguli.? 

[Sir Lancelot Sanderson—Was S. 115 of the Evidence 
Act referred to in that case? | 

[Lord Phillimore. —We can consider the question of part 


performance only in cases where the parties nave acted upon 
se document. | 


1. (1919) I.L.R. 43 M. 244: L.R. 46 I.A. 285: 38 M.L.J. 
. 2 (1914) I.L.R. 42 C. 801: L.R. 42 L.A. 1: 7 


PE. 


Peddi Reddi 
Jogi Reddi 
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15th November, 1928. Their Lordships’ judgment was 
delivered by 

Lorp ATKiIn.—This is an appeal from a judgment of the 
High Court of Madras affirming a judgment of the Temporary 
Subordinate Judge of Cuddapah who affirmed a judgment of 
the District Munsif of Proddatur. The suit is brought by the 
plaintiff, a member of a joint undivided Hindu family, for 
partition. The defendants, so far as is relevant to the present 
issues, are his two brothers and the appellant Jogi Reddi. The 
question at issue is whether certain properties are, as the plain- 
tiff affirms, joint family properties, or, as the appellant affirms, 
the separate property of the appellant. - 

Chinnabbi Reddi the plaintiff, Munir Reddi and Chinnabali 
Reddi were brothers forming a joint Hindu family. They own- 
ed some 17 acres of land of poor quality and were poor folk. 
They had a sister, Sanjamma, who married Chinnaya, a Chris- 
tian. The appellant, Jogi Reddi, is the only’son of the mar- 
riage. Chinnaya was in better circumstances than his wife’s 
ily. He owned 24 acres of land apparently of good quality: 
part of it being represented by an undivided half interest in 
land of which the other half interest was owned by his brother. 
After his marriage, Chinnaya came to live in his wife’s village. 
He died in 1887, when Jogi Reddi the appellant was about four 
years old, leaving the appellant the heir to his property. After 
his death, the mother and child went to live with the child’s 
uncles. From that time onwards the uncles treated the minor’s 
preperty in the same way as their own family property; they 
cultivated it and treated the produce as joint property. With 
their resources so reinforced they rose to comparative affluence. 
In 1901, Jogi Reddi attained his majority. The position re- 
mained unchanged; the family fortunes increased: individual 
members adventured in road repairs, indigo, nut crushing, the 
proceeds going to a common fund. In 1906 the outstanding 
half interest in Chinnaya’s ancestral property was bought for 
Rs. 760 from his brother’s son. It was, as the appellant affirms 
bought for him out of his share of the proceeds of his land. It 
was Certainly taken in his name. The purchase price was paid 
for out of the common fund: there appeais to have been no other 
fund out of which it could be paid. In 1916, Chinnabbi Reddi 
became dissatisfied with the administration of the family affairs 
and claimed partition. In July, 1916, an agreement was come to 
between the parties and reduced into writing, whereby a partition 
was arranged. In that division, the lands claimed by Jogi Reddi 





LVI | THE MADRAS LAW JOURNAL REPORTS. 169 


as his own were excluded from division, and a grant of further 
lands was also made to hira exclusively. The agreement was, 
unfortunately, not registered, and is, therefore, under the terms 
of the Registration Act, not available as evidence of the transac- 
tion. It has properly been rejected by all the Courts. The argu- 
ment has been addressed to the Board that it is admissible as 
collateral evidence of the conduct of the parties. In the view 
their Lordships take of the case, they have found it unnecessary 
io express an opinion upon this point, and for the purposes of 
their decision have ignored the document. 

What then are the rights of the plaintiff in respect of the 
property which Jogi Reddi as a minor inherited from his father? 
The subsequent acquisition of the undivided half can be dealt 
with separately. 

In the ‘first place, it is to be observed that the onus is upon 
the plaintiff to establish that the property is partible and that he 
has an interest. In the second place, it is agreed that the pro- 
perty in question is not, and never was, in the full sense, family 
property. It was originally the separate property of the 
tian brother-in-law and afterwards of the Christian nephew ‘of 
the plaintiff. Neither of them ever was or could become a 
member of a joint Hindu family. The rights of the Hindu 
family over the property must depend on some cession by the 
owner. Formal grant there was none, and the case turns, as 
the Courts below held, upon the contractual relations of the par- 
ties, to be inferred from all the circumstances. The peculiar 
circumstances have naturally caused some difficulty in formulat- 
ing the plaintiq’s case. The plaintiff in his plaint claims the pro- 
perty as part of the family property, undistinguishable from the 
original family ancestral property. The learned District Mun- 
sif points out that it may not be quite legal and correct to des- 
cribe the suit as a suit for partition of family properties. “In 
one sense,” he says, “it is such a suit and in angther sense it 
partakes of the character of a suit for dissolution of partner-: 
ship.” He proceeds to point out that Jogi Reddi could not 
have acquired the ordinary joint interest in the joint family 
property carrying with it the right of survivorship. He con- 
cludes, therefore, that he and the members of the joint family 
constituted a sort of partnership though not as joint owners, 
but as tenants-in-common. But obviously, this situation conflicts ` 
with the position of the brothers as members ôf the Hindu 
family. The learned Munsif solves the difficulty by conclud- 
ing that “while Jogi Reddi was a tenant-in-common with the 

R—22 


‘Pai, 


Peddi -Reddi 
‘Jogi Reddi 
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„P.C. family as a separate entity, his rights being regulated by ex- 
Peddi Reddit press or implied contract so far as the brothers were concerned, 
Jogl Reddi they were certainly joint tenants.” The learned Subordinate 
Chinnabbl Judge seems, however, to have treated the property as having 
gagan. become in the full sense family property. A convert, he says, 
Lord “though not bound by the Hindu Law may by his course of 
conduct show by what law he intends to be governed regarding 
his rights and interests and his powers over property. In the 
present case I have no doubt that the third defendant (the appel- 
lant) lived with his maternal uncles as a member of a Hindu 
family.” The learned Judges of the High Court, rejecting the 
suggestion of partnership, think that the combination of the 
family cannot be said to have gone beyond the mere stage of 
co-ownership; but they accept the finding of the Lower Courts 
which they state to be that all the properties were treated as the 
common property of the whole family, which necessarily implied 
an agreement between the members that they were all to share 
the properties alike. This seems to ignore the difficulties point- 
di at by the learned Munsif as to the difference between the 

- amily relations as to the original family properties and the pro- 

perties which descended from Chinnaya. 


Their Lordships would further observe that all the Courts 
below seem to have thrown the onus upon the appellant of 
proving that the properties he claimed were his own, instead of 
placing it as it should be upon the plaintiff. It, therefore, 
appears to their Lordships that there is no question of fact so 
found that can be binding upon an Appellate Court on a second 
appeal; and that it is necessary for them to consider what is 
the true position. They have come to the conclusion that the 
plaintiff has failed to make out that he is entitled to a share 
in the property, which the appellant inherited from his father. 
Admittedly, if the plaintiff acquired any interest in such property 
he did so by, reason of some implied contract. For the first 
twelve or thirteen years of the association of uncles and nephew 

° from which the contract is sought to be implied, the nephew 
° was not of disposing capacity, and their Lordships see no reason 

for assuming that after he reached his majority, all other cir- 

cumstances remaining the same, the necessary inference is that 

he made a gift to his uncles. The difficulties so clearly pointed 

out by the learned Munsif, of the difference between the tenure 

of the family ancestral property with the right of survivorship 

and the interest in Jogi Reddi’s property with no right of sur- 

viyorship; make the alleged gift the less likely. Their Lord- 
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ships are not prepared to accept the view adopted apparently 
by the learned Munsif alone, in the Courts below, of a tenancy 
in common between the uncles as a family on the one side and 
the nephew on the other. The facts that the property was 
jointly cultivated and the proceeds of the produce pooled appear 
to be entirely consistent with the land itself remaining as it 
certainly did during the minority of Jogi Reddi his separate pro- 
perty. In the circumstances the purchase of the second half 
interest in the name of Jogi Reddi appears to bear out the 
notion of the original half interest being his; though if the prc- 
perty had otherwise been proved already to have become family 
property, no particular importance would be attached to a pur- 
chase in this form. ‘This is not the case of an original member 
of a Hindu family becoming a convert but electing to retain 
his interest in the family property on the old footing. Here 
a definite cession to a Hindu family of property which originally 
did not belong to the family by a non-member of the family who 
was a Christian has to be proved. And in their Lordships’ 
cpinion the plaintiff has not discharged the onus genat 

This disposes of the plaintiffs claim to share in the pro- 
perty which descended to Jogi Reddi from his father. As has 
heen intimated above, their Lordships are of opinion that the 
- undivided half share purchased from Jogi Reddi’s cousin and 
taken into his own name is not shown to be property of tlic joint 
family. The learned District Munsif took the view that as the 
source from which the consideration proceeded was joint income, 
the purchase must also be imprinted with that character. The 
argument undoubtedly deserves consideration, but the circum- 
stance mentioned is not conclusive ; and the facts that during Jog: 
Reddi’s minority the rest of the family had undoubtedly receiv- 
ed proportionately greater advantage from the minor’s separate 
property, and the evidence that they desired to recognise this by 
acquiring the second half for Jogi Reddi himself appear to dis- 
place any such presumption as is relied on by the learned Munsif. 

As to the balance of the immoveable property and as to the 
moveables, it is admitted that as the karar is unenforceable the 
plaintiff is entitled to a fourth share. This is consistent with 
the view, which their Lordships conceive to be correct, that the 
produce of the properties and services of the members of the 
family and Jogi Reddi was treated by all the parties as joint. 
Their Lordships were not asked to adjust any distribution that 
has already been decreed in this respect. Their Lordships are of 
opinion that the original decree should be varied on the footing 
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(Ea Gs that the properties included in list 1 of the third defendant’s writ- 
Peddi Reddi ten statement filed on Aug. 29, 1917, should be excluded from 
Jogi Redd the properties in which the plaintiff is entitled to one-fourth 
Chinnabb! share; and that the plaintiff is entitled, excluding Jogi Reddi, 

Bead to one-third of the ancestral property of the three brothers; 

Ten and that the suit should be remitted to the High Court to give 

ca effect to their Lordships’ judgment; and they will humbly advise 

His Majesty accordingly. The appellant should receive his costs 
from the plaintiff here and in the Courts below. 

Solicitor for appellant: H. S. L. Polak. 

Solicitors for respondents: Douglas, Grant & Dold. 


K.J.R. Appeal allowed. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Allahabad. ] 
PRESENT:—LorRD PHILLIMORE, LORD ATKIN AND Sm 


N LANCELOT SANDERSON. 
ead eben alas Balli, since deceased (now 


represented by Bansidhar and others) .. Appellanis* 
v. 
Ram Charan and another =.. Respondents. 
PAG, Deéd—Setting aside of—S#ii by executant for—Orus of proof inm-- 
Bal A ppeal—F nding of fact of trial Judge—Reversal of—Proprisiy—Additional 


Kishen: evidence before Appellate Cowri sustifymg reversal. 

In a suit- by the plaintiff attacking two transfers of property, one 

a purporting to be by herself in favour of C, and one by C in favour of 
R, held, that the burden was on the plaintiff of establishing both attacks. 

Held further that, as the Judges of the High Court had an additional 

advantage over the trial Judge, ws, a witness who produced certain account 
books which, so far as they went, made in favour of the plaintiffs’ case, 
the Judges of the High Court were justified in 1eversing the finding of the 
trial Judge in favour of the defendants. | 


Appeal No. 5 of 1927 from a judgment and decree of the 

High Court, Allahabad (Sulaiman and Kanhaiya Lal, JJ), dated 

the 28th May, 1924, reversing a judgment and decree of the 

s Court of the Subordinate Judge of Jhansi, dated the 25th October, 

1920." l 

The facts of the case appear sufficiently from the following 
extracts from the judgment of the High Court :— l 

`C.. “The dispute in this appeal relates to a house and certain 

shops situated in the town of Konch, District Jalaun. These pro- 

perties have been attached in execution of a decree obtained by 


eR. No. 5 of 1927, a ~ 26th October, 1928. 
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the defendant-respondent, BalkiShen, against Raghunath Dantre, 
the father of the other defendant-respondent. The plaintift, 
Musammat Rani Dulhin, claimed the said properties as her own 
and filed an objection to their attachment, alleging that a sale-deed 
purporting to have been executed by her in favour of Chhotey Lal 
on the 9th June, 1902 was fictitious and without consideration, but 
her objection was disallowed. The present suit was then filed by 
her for a declaration that the properties in question belonged to 
her and that they were not liable to attachment and sale in execu- 
tion of the decree obtained by the defendant Balkisher against 
Raghunath Dantre, the father of the other defendant. She also 
claimed a declaration that the sale-deed purporting to have been 
executed by her in favour of Chhotey Lal and another purporting 
to have been executed by Chhotey Lal in favour of Raghunath 
Dantre were void, ineflectual and without consideration. The 
claim was opposed by the defendant decree-holder whose conten- 
tion was that the sale effected by Musammat Rani Dulhin in favour 
of Chhotey Lal and that effected by Chhotey Lal in favour of Raghu- 
~ nath Dantre were genuine and for consideration, and that after the 
exeoution of the previous sale-deed Chhotey Lal, and after him 
- Raghunath Dantre and his heirs have been in possession of the 
said properties,” 


The Trial Court came to the conclusion that the sale-deed exe- 
cuted by Musammat Rani Dulhin in favour of Chhotey Lal and that 
executed by Chhotey Lal in favour of Raghunath Dantre were 
genuine transfers made for consideration and that the plaintiff was 
not entitled to the declaration claimed. l 


The plaintiff, Rani Dulhin, then appealed to the High Court 
against the said judgment of the Subordinate Judge, dismissing 
her suit. The appeal was heard by a Bench composed of Sulai- 
man and Kanhaiya Lal, JJ., who, by their judgment, dated ‘the 
28th May, 1924, allowed the appeal: They held as follows — 

“The original sale-deeds along with the title deeds of the 
properties in question have been produced by Musammat Rani 
Dulhin, and taking that fact into consideration, along with the 
absence of any entry showing the payment of thé consideration 
money either in the account books of Chhotey Lal or Raghunath 
Dantre, we have no hesitation in finding that the sale-deeds in 


question were executed fictitiously with the object mentioned with- 
out any consideration.” 


Wallach for appellants. 
Majid for respondents. 
Wallach.—The evidence establishes that the sale-deeds in 


question are valid and for consideration. S. 115 (the estoppel 
section) of the Indian Evidence Act, 1872 referred to. ; 
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Ka 26th October, 1928. Their Lordships’ judgment was deli- 
Bal vered by 

Kishen 

BA Lorp PHILLimorE.—This appeal arises in a suit by Rani 


Charan Dulhin, since deceased, attacking two transfers of property, one 
purporting to be by herself in favour of Chhotey Lal, and one by 
Phillimore, Chhotey Lal in favour of Raghunath Das. The burden is on the 
plaintiff of establishing both attacks. The main one for her 
was the attack on the first conveyance, because if the first 
conveyance was good she at any rate had no title and it was 
no concern of hers whether the second was good or bad. If, 
on the other hand, the first conveyance was bad and Chhotey 
Lal got no title, it is not now contended that he was able in the 
circumstances to pass a good title to Raghunath Das. There- 
fore their Lordships have only to look into the circumstances 
of the second transaction as affording assistance in examining 
the truthfulness of the two stories as 10 the first transaction. 
As they have already observed, the burden was upon the plain- 
tiff Rani Dulhin. Their Lordships have been quite sensible 
of that throughout the case and they are also aware that the 
(Det 7 de of first instance found in favour of the defendants. The 
Judges in the High Court had, however, an additional advantage, 
because they had a witness who produced certain account books, 
and certainly as far as they they go they make in favour of the 
case of Rani Dulhin and her present representative. At any 
rate, after listening to the very careful argument of Mr. Wallach 
and giving all weight to the first judgment, their Lordships find 
that the reasons of the Judges in the High Court are more 
convincing; and they see no reason for disturbing their conclu- 
sion. Therefore they will humbly advise His Majesty that 
j this appeal be dismissed with costs. 


Solicitors for appellants: T. L. Wilson & Co. 
Solicitors for respondents: Douglas, Grant & Dold. 
K.J.R. i Appeal dismissed. 
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[FULL BENCH] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SiR Murray Coutts Trotter, Kt., Chte; 
Jusitce, Mr. Justice MADHAVAN Naim AND MR. JUSTICR 
JACKSON. 


Madduri Venkata Someswara Rao alias 
Venkata Subbanna, minor by guardian 
and natural father, Kumaraswami 


Sastri .. Appellani* (Petittoner- 
: 2nd deft.) 
v. 
Pulavarty Lakshmanaswami .. Respondeni (Cr.-peti- 


Honer-Decreeholder). 


Civil Procedure Code (V of 1908), O. 32, R. 3—Executant of a docu- 
ment on behalf of a ininor—Appointnent of such person as guardian ad 
litem—IJf vord—Question of faci. 


The question whether, when a person has executed a document or enter- 
ed into a transaction on behalf of a minor as his guardian, that same person 
ran he validly: anpninted guardian d hjam of tha mini iu u wut Lbivuglil 
uyultist him otf the document or transaction in question, is a question of 
fact governed by no hard-and-fast rule of law, and there is nothing either 
in the Civil Procedure Code or in any of the authorities to lay down not 
merely that such a person should not as a rule be appointed but cannot 
in any circumstances be validly appointed, though in a vast majority of 
cases to appoint such a person would be wholly undesirable. j 


Appeal against the order of the District Court of West 
Godavari at Ellore, dated the 30th September, 1926, in Appeal! 
No. 238 of 1926 preferred against the order of the Court of the 
District Munsif of Bhimavaram in C.M.P. No. 2122 of 1925 in 
O.S. No. 348 of 1921. 


G. Lakshmanna for appellant. 
V. Viyyanna for respondent. 


The Court (Kumaraswami Sastri and Devadoss, JJ.) made 
the following 


ORDER OF REFERENCE TO A FULL Bencu. Kumaraswanu 
Sastri, J—This appeal arises out of an application by a minor to 
remove an attachment of his properties in execution of the 
decree in O.S. No. 348 of 1921 on the ground that he was not 
properly represented in the suit and that the decree which was 


-e 


3A.A.A O. No. 6 of 1927. 2nd November, 1928, 


™ 
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collusively obtained is not binding on him and is not executable 
against him. The District Judge held that it was not com- 
petent for the minor to raise the question in execution and hence 
this appeal. 

Thé petitioner is the adopted son of one Venkata Subbanna 
and legatee under his will. The adoptive mother of the minor 
was appointed executrix and under the Hindu Law she would 
be the natural guardian. She was however removed from the 
guardianship and the natural father of the minor was appointed 
guardian under the Guardian and Wards Act. The order was 
made on the 21st of March, 1922 but he gave security on the 
27th of September 1922. 


O.S. No. 348 of 1921 was filed by the plaintiff against the 
minor on a promissory note executed by the adoptive mother 
purporting to act as his guardian. The plaintiff applied to 
appoint the adoptive mother as the guardian adtttem of the 
minor though she was the executant of the promissory note and 
she was appointed guardian ad-litem. She raised no defence 
and an ex parte decree was passed against the minor. The 
appointment of the defendant’s natural father as guardian by 
the District Court was after the adoptive mother was appointed 
guardian ad-litem but before the decree. The plaintiff took 
no steps to inform the Court of the fact that the District.Court 
appointed the natural father as guardian or get the guardian 
sO appointed brought on record as guardian of the minor. In 
Bhimaji v. Hussain Saheb + it was held by Sadasiva Aiyar and 
Spencer, JJ., that if a minor has a guardian appointed for him 
by a competent authority and a decree is passed with somebody 
else as guardian ad-litem, the decree is not binding on the minor 
even though the Court may have acted in ignorance of the 
existence of the gtdrdian so appointed. 


Rule 3 of Order 32 of the Code of Civil Procedure requires 
that the guardian adHitem of a minor should not be one whose 
interests are adverse to those of the minor. It is contended 
for the appellant that the executant of a document is not, in a 
suit against the minor on the document, a fit and proper person 
as his interests are adverse to those of the minor, he being by 
reason of his position as the executant prevented from raising 
pleas as to the validity of the document which a stranger can 
raise and that in any event it is to his interest to support the 
document as otherwise he may become personally liable. It 

1. (1920) I.L.R. 43 M. 808: 39 M.L.J. 239, ` 
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is also contended that where a person whose interests are adverse 
is appointed, the appointment being in contravention of Rule 3, 
Order 32, is invalid and the minor should be treated as unre- 
presented and that any decree against him, it is argued, is vold 
and incapable of execution. It is also argued that in such cases 
objection can be taken in execution. 


It is contended for the respondent that the fact that the 
executant of a document is appointed guardian-ad-litem does 
not necessarily render the appointment invalid, that at best ii 
would give the minor a right to set aside the decree if there 
was any injury to him by reason of any fraud or collusion and 
that where a decree has been passed it cannot be questioned in 
execution but a separate swt ought to be filed. 


The questions that arise are (1) is the appointment of 
the executant of a document or a person who enters into a 
transaction sued on as the guardian of a minor in a suit upon 
the document or the transaction valid? and (2) whether the 
question as to the minor being unrepresented either by reason 
of the invalidity of the appointment or by reason of the 
guardian appointed not putting forward any defence and there- 
by prejudicing the minor can be raised in execution. 


F. B. 


Venkata 
Someswaia 
Rao 


v, 
Lakshmana 
swami, 





Kumala 
awan 
Sastıi, | 


I have little doubt that the person who executes a docu: - Pa 


ment or enters into a transaction should not as a rule bef Pa 


pointed as a guardian-ad-Btem of a minor in a suit upa, ate 
document or transaction as such a person is interested’ in up- 
holding the transaction which he has entered into and is pre- 
cluded by law from raising some at least of the defences which 
would be open to third parties to raise on behalf of the minor. 
No person should be appointed to represent the interests of a 
minor whose interests may conflict with his duty as guardian. 
] think that the express prohibition in Order 32, Rule 3, makes 
an appointment in contravention of its terms invalid and is not 


a mere irregularity. 


There can be little doubt that if a minor was entirely ut- 
represented, the decree would be a nullity. I may refer to the 
decisions of their Lordships of the Privy Council in KAtarajmal 
v. Dati? and Rashid-un-nisa v. Muhammad Ismail Khan? and 
to the decision of Madhavan Nair, J., in Arunachallam Chetiy 
v. Abdul Subhan Sahib, where the learned Judge held that the 

2. (196) I.L R. 32 C. 2%: L.R. 32 I.A. 23 (P.C). 


3. (1909) I.L.R. 31 All 572: 19 M.L.J. 631 (P.C). 
4. (1925) 50 M.L.J. 232, 
R—23 
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question can be raised in execution. I think the same result must 
follow-if a minor is represented by a guardian whose interests 
are adverse to those of the minor as it will be in express con- 
travention of Rule 3, Order 32, and the satio dectdends in Bhi- 
maji v. Hussain Saheb* would apply. In Sellappa Gowndan v. 
Masa Natken® it was held by Odgers and Hughes, JJ., that a 
minor represented in a suit by a guardian-ad-ltem whose interests 
are adverse to those of the minor is not legally represented at all 
in the suit. It appears from the facts of that case that the father 
who executed the bond on which the suit was filed was appoint- 
ed guardian-ad-litem of bis mincr sons and the learned Judges 
were of opinion that such an appointment was invalid as the 
interests of the father were adverse to those of his sons and that 
the decree obtained did not bind the minors. In Second Appeal 
No. 1092 of 1918, Oldfield and Hughes, JJ., referring to the 
decision of their Lordships of the Privy Council in Rashed-ur- 
nisa v. Muhammad Ismail Khaw observe: “We must accept 
it as deciding that the representation of a minor by a guardian 
whose interest is adverse is no legal representation at all, the 
tule being that the decision obtained in proceedings so instituted 
is null and void.” The learned Judges were of opinion that the 
father who was the-debtor and on whose liability the claim against 
both the father and the minor son was bared was a person whose 
interests were adverse and he was disqualified under Order 32, 
Rule 3, and that the decree was void against the minor. 


A contrary view was taken in Appeal No. 347 of 1919 by 
Sadastva Aiyar and Napier, JJ. The learned Judges were of 
opinion that where a guardian-ad-litem was appointed, the-decree 
was good even though his interests were adverse. The same 
view was taken by Sadasiva Aiyar, J., in Paytdanna v. Lakshmi- 
Narasanimia.” The matter was again raised before me and 
Wallace, J., in C.M.A. No. 269 of 1927, and we were of opinion 
that it was open for a minor to prove that the interests of the 
guardian-ad-#renz or the next friend were adverse and he was 
not properly represented and that if he showed that he was pre- 
judiced the decree would not bind him. 


The balance of authority is against the view taken by Sada- 
siva Aiyar, J., that even if it is shown that the interests of the 








1. (1920) I.L.R. 43 M 808: 39 M.L.J. 239 
3, (1908) I L.R. 31.A. 572: 19 M.L.J. 631 (P.C). 
5, (1923) I.L.R. 47 M. 79: 45 M.L.J. 675. 
6. (1914) I.L.R. 38 M. 1076: 28 M.L.J. 526. 
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guardian are adverse to those of the minor the appointment ci 
the guardian-ad-litem would still be good and the decree still 
valid against the minor. 


As regards the question whether objection can be taken in 
execution or a separate suit should be filed, it seems to me that 
a distinction must be drawn in these cases as to whether the 
decree is void against the minor or is only voidable. If the decree 
is void, it is difficult to see why the matter could not be raised 
in execution. It seems to me to be a great hardship for the 
minor that he should be powerless to prevent his properties from 
being sold in execution and that his only remedy should be io 
fle a regular suit with incidental expenditure of money and 
delay in getting a final decree. The question may also arise 
as to how far bona fide purchasers in execution of the decree 
would be affected by any subsequent adjudication if the decree 
was not binding on the minor. If the question were merely 
one of balance of convenience, it is better that the question as 
to whether the decree is void and not executable should be 
decided in execution proceedings rather than proceedings in exe- 
cution which may be subsequently decreed to be invalid against 
a minor should be allowed to go on and properties sold under an 
invalid decree. The duty of the Court to see that a minor ts 
properly represented and is not prejudiced by any violation of 
the laws enacted for his benefit is better fulfilled by deciding the 
question when it is sought to execute the decree against him. 
All the minor’s property may be sold and he reduced to beggary 
in execution of a decree void against him. Giving him a right 
to file a suit and recover his property after all the mischief is 
done is not of much use. 


In Rajah of Kalahasti v. Venkatadri Rao Garu” it was held 
that the general rule that an executing Court cannot go behind 
the decree would not apply to cases involving the infraction of 
law enacted in the public interest and the learned ‘Judges refer 


to the decisions of this Court and the other Courts on the point. - 


There is no reason why the rule should not apply to cases where 
there is infraction of the rule about the appointment of guardian- 
ad-litent which is for the benefit of the minor. 


Reference has been made by the respondent to Kalipada 
Sarkar v. Hari Mohan Dalal,’ where it was held that the execut- 
ing Court could not go behind the decree; to Zamindar of Ettiya- 
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puram v. Chidambaram Chetty,” where it was held that a party 
who does not raise an objection as to jurisdiction in the course 
of a mortgage suit is not entitled to take the objection in exe- 
cution; to Sami Mudaltar v. Muthiah Chet’? where Ayling 
and Odgers, JJ., followed Zamindar of Eittyapuram v. Chidam- 
baram Chetty? and were of opinion that the decision in Laksh- 
manaswami Natdu v. Rangamma ** was overruled and to Lahore 
Bank v. Ghulam Jilani, where it was held that the executing 
Court cannot refuse to execute the decree on the ground that 
the minor was not represented in the suit. In Gora Chand 
Haldar v. Prafulla Kumar Roy” it was held by a Full Bench 
that where a decree is made by a Court which apparently had 
no jurisdiction either pecuniary or territorial or in respect 01 
the debtor’s person to make the decree it may be questioned in 
execution proceedings and that the executing Court can refuse 
to execute the decree on this ground. If this is good law, 
there seems to be no reason why it could not be pleaded that a 
decree is void so far as the party against whom it is sought 
to be executed is concerned. 

Having regard to the importance of the question raised and 
the conflict of opinion referred to above and the desirability 
of having an authoritative ruling in such cases, I would refer 
the following questions for the decision of a Full Bench :— 


(1) Whether the appointment of a person who executes 
a document or enters into a transaction as the guardian-aditem 
of a minor is valid in a suit on the document or transaction; 


(2) Whether the appointment of a person whose interests 
are adverse to those of the minor as his guardian-ad-Httem 
renders the decree void against the minor or only voidable by 
him ; 

(3) Whether objection could be taken in execution that 
the decree is void. 


Devadoss, J—The appellant is a minor and was adopted 
to one Madduri Venkata Subbanna by his widow. She renew- 
ed a pro-note executed by her husband in favour of the plaintiff 
who ‘brought a suit on the pro-note against the widow as Ist 
defendant and the appellant as 2nd defendant with his adoptive 
mother as his guardian-ad-hiem and obtained a decree. He now 
9 (1920) I.L.R. 43 M. 675: 39 M.L.J. 203 (FB). 

. 10. (1922) 43 M.L.J. 293 
11. (1902) I.L.R. 26 M. 31. 
12.°(1923) I.L.R. 5 Lah. 54. 
13 (1925) I.L.R. 53 Cal 166 (F.B). 
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seeks to execute the decree against the property of the minor. 
Various objections were raised against the execution of the 
decree, but the main objection is that the appellant was not 
properly represented in the suit as the Ist defendant’s (the 
adoptive mother’s) interests were adverse to those of the appel- 
lant and her appointment as guardian-ad-litems was therefore 
illegal and the decree is a nullity and cannot be executed against 
the appellant. Both the Lower Courts have disallowed the con- 
tention of the appellant and directed the execution of the decree 
against his property. Hence this appeal with his natural father 
as his guardian. 


Mr. Lakshmanna for the appellant raises two contentious 
(1) that the decree obtained against the minor appellant with 
a guardian whose interests were adverse to those of the minor 
is a nullity and therefore cannot be executed against the minor's 
property; (2) the executing Court can entertain an objection ta 
the legality of the decree when it was obtained against a minor 
with a guardian-ad-litem whose interests were opposed fo those 
of the minor. Order 32, Rule 3 €1), Civil Procedure Code, 
says: : 

“Where the defendant is a minor, the Court, on being satisfied of 


the fact of his minority, shall appoint a proper person to be guardian for 
the suit for such minor.” 


Clause (3) says: 

“‘Such application shall be supported by an affidavit verifying th- 
fact that the proposed guardian has no interest in the matters im contro- 
versy in the suit adverse to that of the minor and that he is a fit person 
to be so appointed ”’ l 

Rule 4 is as follows: 

‘t Any person who is of sound mind and has attained majority may 
act as next friend of a minor or as his guardian for the suit provided that 
the interest of such person is not adverse to that of the minor and that 
he is not, in the case of a next friend, a defendant, or, in the case of a 
guardian for the suit, a plaintiff ’’ N 

Under these rules the Court has to see that the next friend 
or the guardian-ad-litem has no interest adverse to that of the 
minor Where a suit is brought against a minor, an application 
has to be made under Rule 3 for the appointment of a guardian- 
ad-ktem for the minor, and the application has to be made by 
the plaintiff or on behalf of the minor supported by an affidavit 
that the proposed guardian has no interest adverse to that of the 
minor and the Court on being satisfied that the proposed guardian 
has no interest adverse to that of the minor may appoint the 
person proposed as guardian-ad-litem for the suit. Where there 
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is a guardian appointed either under the Guardian and Wards 
Act or under a will such guardian should be appointed as guard- 
ian for the suit, unless the Court is satisfied that the person is 
unit or has an interest adverse to that of the minor in the 
matters in controversy in the suit. It is the duty of the Court 
to be satished that the interests of the person proposed are not 
adverse to those of the minor. If in the course of the trial it trans- 
pires that the guardian-ad-ltei: has an interest adverse to that of 
the minor, the Court would not be justified in allowing the guard- 
ian to act for the minor but should remove him and appoint some 
one else who has no interest adverse to that of the minor as 
guardian for the suit. The question is complicated by the pecu- 
liar principle of Hindu Law which permits a Hindu father tv 
incur debts which would bind him as well as his sons. The 
question really is, if in a suit for the recovery of a debt incurred 
by the father, his minor son is made a party, is it illegal in all cases 
to appoint the father guardian-ad-litem for the minor, and js the 
decree obtained against the son a nullity? To hold that the 
father’s interest is always opposed to that of the son whenever 
a suit is brought against the father and son for enforcement of 
a debt incurred by the father would result in the father being 
ineligible to be the guardian-ad-litem of his minor son whatever 
may be the nature of the debt, and however beneficial it may 
have been to incur it. There are occasions when the father has 
to incur debts to save the family property or to benefit the estate 
In such cases it cannot be said that the father’s interests are 
opposed to those of the son. To hold otherwise would not 
only be unjust but would not be in the interests of the minor, 
and Rule 3 does not warrant laying down such a hard and fast 
rule. Order 32, Rule 3, clause (3) says: 


‘that the proposed guardian has no interest in the matters in controversy 
in the suit adverse to that of the minor and that he is a fit person to be 


so appointed.’’ 

First he must have an adverse interest and secondly the 
adverse interest must be in,the matters in controversy in the 
suit. It is only then that he would not be a fit person to be 
appointed guardjan-ad-lifemr if ın other respects he is a fit person 
to be appointed. — 


In many cases it may not be possible before the written 
statement is filed for the Court to say whether the father has 
any interest adverse to that of the son. The appointment of a 
guardian-ad-litem is before the written statement is filed and 
if on the face of the pleadings and in the light of the plaintiff's 
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affidavit or the afħdavit put in on behalf of tbe minor, there TB 
is no reasonable suspicion of there’ being an interest adverse Venkata 
to that of the minor, the appointment of the father as guardian- POT TEN 
ad-litent is not illegal. It is only after the written statement our 
is put in that the Court would have some knowledge of the nature swami 
of the defence put forward on behalf of the minor. If nothing perado, J. 
transpires in the course of the trial to show that the father 
has an interest adverse to that of the minor it is difficult to 
see how the decree obtained against the’ minor could be said 
-to be illegal. 
The second question is, can the executing Court entertain 
an objection to the execution of the decree against a minor on 
the ground that the guardian-ad-/stem had an interest adverse 
to that of the minor in the suit? If the decree is not illegal 
on the face of it, is it open to the executing Court to go behind 
itr Where the illegality of the decree is not apparent on the, 
face of it, to hold that the executing Court could entertain an 
application to the validity of the decree would open the door 
to frivolous objections and to wasting the Court’s time in em- 
barking upon an enquiry which would be not only futile but 
which would impede the course of justice. It is open to the 
minor to have the decree set aside in a properly framed pro- 
ceeding, but he cannot be allowed to resist execution by pleading- 
in the executing Court the illegality of the decree on the ground 
that his guardian-ad-isiem’s interests were adverse to him in 
the matters in controversy in the suit in which the decrée was 
passed. 
The case where the minor was never represented at all in 
the suit in which the decree was obtained stands on a different 
footing as there can be no decree against a person who is not a 
party to the suit. For instance, where no guardian-ad-Htanz is 
appointed to represent a minor in a suit or where there is a guard- 
ian appointed under the Guardian and Wards Act and another 
person is appointed guardian-ad-ittem and a decree is obtained 
against the minor. In such cases there could be no decree against 
the minor as he was not properly represented in the suit, and . 
objection could be taken to execution on the ground that there 
is no decree against the minor and the executing Court will be 
bound to see whether there is or there ıs not a decree against 
the minor, in the same way as when a decree against one AB is 
sought to be executed against another AB as if the decree is 
against the latter. A person against whom a decree is sought 
to be executed is entitled to say to the executing Court that he 
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is not the judgment-debtor though he bears the same name as 
the judgment-debtor and “ihe decree is not against him but 
against some one else; and the Court would have to decide before 
levying execution whether the decree is being sought to be exe- 
cuted against the right person or not and if he is the right person 
he cannot be heard to say that the decree was not properly 
obtained against him. If he impeaches the decree as having 
been obtained by fraud or that ‘it is invalid for other reasons, 
his remedy is by a proper proceeding to set aside the decree and 
not’ by resisting execution on the ground that it was obtained 
against him by perpetration of fraud or is otherwise illegal. 
Jhe case of a Hindu mother stands on the same footing as that 
of the father. To hold that in all cases where a debt incurred by 
the mother is sought to be recovered from the son’s property 
the mother’s interest is adverse to that of the minor and that she 
is ineligible to be his guardian is not warranted by the Hindu 
Law. Such a sweeping proposition would not only be unjust 
but might work hardship in many cases, Each case would 
depend upon its circumstance. 


There are a number of decisions on the points raised and 
all of them cannot be reconciled. Mr. Lakshmanna for the 
appellant relies upon Arunachalam Chetiy yv. Abdul Subhan 
Salib" as supporting his contention. In that case Madhavan Nair, 
J., held that the decree passed against a minor who was nut 
represented in the suit by a guardian was void and incapable 
of execution and hence in execution proceedings objections could 
be raised regarding the legality of the decree. In that case, 
the decree was obtained against 2 minor and he was not properly 
represented in the suit. On behalf of the creditor the contention 
was raised that the executing Court could not go behind the 
decree or entertain an objection to its validity. Madhavan Nair, 
J., following Jimiglt Lall v. Laddu Ram Marwars'* observed that 
the decree was a void decree and might be disregarded altogether 
without taking any proceedings to set it aside In BM- 
maji v. Fussain Saheb’ Sadasiva Aiyar and Spencer, JJ., 
held a decree obtained against a minor represented not by a 
guardian appointed for him but by another, though the Cont 
acted in ignorance of the existence of the appointed guardian, 
was not binding on the minor. In that case, there was no ques- 


——a 
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4 (1925) 50 M.L.J. 232, 
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tion of the executing Court entertaining an objection to the valid- 
ity of the decree. That was a suit in which the plaintiff repre- 
sented by a certificated guardian sued to set aside the decree 
passed against him in a suit brought by the lst defendant as 
plaintiff on a mortgage bond executed by the plaintiffs mother. 
Sadasiva Aiyar, J., after reviewing the authorities held that 
there was no legal representation of the minor in the former 
suit and decreed the second suit. Spencer, J., held following 
the Privy Council decision in Rastid-un-nisa v. Mahomed Ismail 
Khan" that a decree obtained against a person who was not 
properly represented on the record was void and without juris- 
diction against such person. In Rashid-wn-nisa v. Mahomed 
Ismail Khatt* a married woman was appointed guardian-ad-hiem 
of a minor sister. Under the Civil Procedure Code of 1882, 
section 457, a married woman could not be appointed guardian- 
ad-litem. The Privy Council heid that the appellant was never 
a party to any of the suits in the proper sense of the term. Her 
sister Ulfat-un-nisa was a married woman and therefore was 
disqualified under section 457 of the Code of Civil Procedure 
from being appointed guardian for the suit and Mauladad’s 
interest was obviously adverse to that of the minor. In that 
case there was no question of the executing Court sustain- 
ing an objection to execution on the ground of the decree being 
void. After execution proceedings in the previous suit, a suit 
was brought for setting aside the decree and execution proceed- 
ing and the second suit was decided in favour of the minor. 
In Chellappa Goundan v. Masa Natken® it was held by Odgers 
and Hughes, JJ., “A minor represented in a suit by a guardian-ad- 
litem whose interest is adverse to that of the minor, is not legally 
represented at all” following Rashid-un-ntsa v. Makomed Ismail 
Khan.” In that case, a suit was instituted against a Hindu father 
and his sons on a mortgage bond executed by the father and 
the father was appointed by the Court as guardian-ad-Istem of 
his minor sons. A decree was passed against the entire mort- 
gaged property which was sold in execution ’and purchased by 
the decree-holder. A suit was instituted on behalf of the minor 
sons by their mother as their next friend for a declaration that 
the decree and sale in the previous suit were invalid against them 
and their shares in the family property. Odgers, J., following Ra- 
shid-unmsa v. Mahomed Ismail Khan’ observed: “Representation 
by a guardian whose interest is adverse is no representation at 
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all” and again at p. 84, “I hold that the law goes to this length 
that a minor represented by a guardian whose interest is adverse 
is not legally represented at all. This is, I think, the result of 
the decision in Rashid-un-nisa v. Mahomed Ismatl Khan.*" 
Hughes, J., also observed: “It is clear therefore the interests 
of the father were adverse to those of his sons and the sons 
were not legally represented in the suit and the decree does not 
bind them.” In Rarichan v. Manakkal Raman Somayajipad"’ 
Krishnan and Ramesam, JJ., observed: “Considering that he 
was the person who had executed the promissory note on which 
the suit was brought against the minor he would have been an 
unsuitable guardian in any event as his interests would clash with 
the minor’s interests” and on the facts of the case held “the 
appointment is thus vitiated by fraud and is of no legal effect 
and the case must be treated as having been proceeded with with- 
out a legally appointed guardian-ad-litem. The decree and the 
subsequent sale are therefore not binding on the plaintiff.” In 
that case the question of raising objection to the validity of the 
decree in the executing Court did not arise for consideration. 
That was a suit by a person after attaining majority for a 
declaration that a mortgage was not supported by consideration 
to a certain extent and the decree on the mortgage was obtained 
by fraud inasmuch as he was not represented in the suit on 
the mortgage by a proper guardian, and the Court guardian ap- 
pointed for him acted with gross negligence in the conduct of 
the cage and that the decree was not binding on him and the sale 
in execution of the decree should be set aside as invalid. In 
C. M. A. No. 269 of 1927 my brothers Kumaraswami Sastri. 
and Wallace, JJ., held that it was open to a minor to prove 
that the interests of the guardian-ad-ittem were adverse to him 
and that he was prejudiced thereby and if he did that the decree 
would not bind him. 

In Rajah of Kalahasti v. Mum Venkatadri Rao Garu” it 
was held by Odgers and Curgenven, JJ., “The general rule that 
an, executing Court cannot enquire into the validity of the decree 
does not apply to a case in which the execution of the decree would 
involve the infraction of a provision of law enacted in the public 
interest. It is the duty of the Court, however and whenever 
such a consequence becomes apparent to it, to stay its hand.” 
This. decision does not really touch the present question. 


” 
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It is well settled that a decree could be impeached on the 
ground of illegality or on the ground of a party not being re- 
presented at all, in a properly framed proceeding for the pur- 
pose. But the question is whether an executing Court can 
entertain an objection to‘ execution on the ground that the 
decree has been obtained by fraud or that it is an illegal one. 
Some of the decisions go to the length of saying that if a 
decree is a nullity it could not be executed and the executing 
Court could therefore entertain an objection on the part of the 
judgment-debtor that the decree 1s a nullity. As I have already 
observed it is open to a person against whom a decree is souglt 
to be executed to show that he was not a party to the suit either 
because he was not a party eo nomtne or that he was a minot 
at the time when the decree was obtained and he was not re- 
presented by a guardian at all, or that the guardian appointed 
by the Court was not a guardian who in law could be a guardian, 
or there was a proper guardian and the plaintiff instead of mak- 
ing him the guardian-ad-litem made another person guardian- 
ad-litem. But where the decree could only be attacked on the 
ground of some illegality such as the guardian appointed had 
an interest adverse to that of the minor or that he was negligent 
in protecting the interests of the minor the question arises whc- 
ther the executing Court could entertain an objection to execu- 
tion on those grounds. 


The contention on behalf of the respondent is that the 
executing Court is not entitled to go behind the decree but it 
should execute the decree as it stands, and any objection on the 
score of illegality or fraud or negligence of a guardian, or any 
other objection to the decree should be urged in a proceeding 
framed for the purpose of setting aside the decree and should 
not be entertained by the executing Court. There are several 
decisions which support this contention. 

In Kalipada, Sirkar v. Hari Mohan Dalal* Mookerji and 
Cuming, JJ., after an exhaustive examination of the authorities 
held “the Court executing the decree must take the decree as 
it stands and has no power to go behind the decree or entertain 
an objection to the legality or correctness of the decree. The 
validity of a decree cannot be questioned in execution proceed- 
ings on the ground that as the lunatic plaintiff was not properly 
represented by a competent next friend in the spit, no decree 
for costs could have been made against him. A proceeding to 
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enforce a judgment is collateral to the judgment, and there- 
fore no enquiry into its regularity or validity can be permitted 
in such a proceeding.” In Zamindar of Ettiyapuram v. Chs- 
dambaram Cheity® a Full Bench of this Court held that an ob- 
jection on the ground of want of territorial jurisdiction must be 
taken in the suit itself in which the decree was passed and must 
not be considered and cannot be allowed in execution proceed- 
ings. It might be said that section 21 of the Code of Civil Pro- 
cedure provides that the objection to jurisdiction must be taken 
at the earliest opportunity, as it reads, “No objection as to the 
place of suing shall be allowed by any Appellate or Revisional 
Court unless such objection was taken in the Court of First | 
Instance at the earliest possible opportunity and in all cases where 
issues are settled at or before such settlement, and unless there 
has been a consequent failure of justice.” This case does not 
directly bear on the point. In Sam: Mudaber v. Muthiah Chetty” 
4th defendant died after the preliminary decree and before 
the final decree in the mortgage suit. His legal representative 
was not brought on record in the application for a final decree. 
On an application filed by the plaintiff for transfer. of the decrec 
for execution to another Court, notice was issued to the 5th 
respondent, 4th defendant’s son, to show cause why he should 
not be brought on as legal representative of the father. The 
Sth respondent did not appear. The decree was transferred 
for execution and certain properties were brought to sale. The 
5th réspondent filed a suit for a declaration that the decree was 
not binding on him and for an injunction restraining the plain- 
tiff from executing the decree. It was held that the decree 
against the deceased was a nullity and that that was not 1 
matter which could have been gone into in execution, but the 
5th respondent was not preclúded from setting up the plea by 
reason of his omission to do so in 1916 when notice of an appli- 
cation for transfer was served on him and that the suit brought 
by him was ‘competent. The learned Judges observed at p. 297, 
“it seems therefore clear that as far as this Court is concerned 
the executing Court cannot go behind the decree.” In Vatdia- 
lingam Mudaliar v. Chidambaram Pillai *® it was held that the 
Court executing the decree must take the decree as it stands and 
has no power to go behind the decree or entertain objections as 
to the legality or correctness of the decree. They relied upon 
9. (1920) I.L.R. 43 M 675. 39 M.L.J. 203 (F.B). 
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the observations of Sir John Wallis, C.J., in Zamindar of Ettiya- 
puram v. Chidambaram Chetty? “This is the view taken in 
Hari Govind v. Konherrao Deshpande" ; and Kalipada Strkar v. 
Hari Mohan Dalal’ is also a recent authority for the proposi- 
tion that the Court executing the decree cannot go behind it.” 
In Lahore Bank v. Ghulam Jilani? Sir Shadi Lal, C.J. and 
Le Rossignol, J., held that “an executing Court had no juris- 
diction to criticise or go behind the decree; all that concerns 
it is the execution of it. If the decree should be annulled, that 
is not the function of the executing Court,” and they fol- 
lowed Kalipada Sirkar v. Hari Mohan Dalal and Rashid-un- 
nisa v. Mahomed Ismail Khan” and dissented from Jungli Lall 
v. Laddu Ram Marwari. 


Though in Kalipada Sirkar v. Hari Mohan Dala it was 
broadly laid down that “an executing Court could not go be- 
hind the decree but should take it aş it stands,” yet in Gora 
Chand Haldar v. Prafulla Kumar Roy™ a Full Bench consist- 
ing of Walmsley, C. C. Ghosh, Suhrawardy, B. B. Ghose and 
Duval, JJ., felt the necessity for modifying the broad proposi- 
tion that “the executing Court is bound to see whether there 
is a decree capable of execution and whether the decree is 
against the person against whom execution is sought and also 
to see whether on the face of it the decree is one which is capable 
of execution against the person sought to be proceeded against.” 
Supposing a decree gives a personal remedy against a woman, 
would the executing Court be justified in executing it if such a 
decree is on the face of it illegal for, the law prohibits the passing 
of a decree against a woman so as to make her person liable for 
arrest. Walmsley, J., who delivered the judgment of the Full 
Bench observed at page 173: “I think it may be said that the 
correct view, and the view for which there is a strong current of 
authority, is that where the decree presented for execution was 
made by a Court which apparently had not jurisdiction, whether 
pecuniary or territorial, or in respect of the judgment-debtor’s 
person, to make the decree, the executing Court is entitled to 
refuse to execute it on the ground that it was made without juris- 
diction. Within these narrow limits I think that the execut- 

3. (1909) I.L.R. 31 A. 572: 19 M.L.J. 631 (PC), 
8 (1916) I.L.R. 44 C 627. 
9. (1920) I.L.R. 43 M 675: 39 M.L.J. 203 (FB.). 
12. (1923) I1.L.R. 5 Lah 
13. (1925) I.L.R. 53 C. 166 
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14, (1919) 4 Pat L.J. 240 (F. 
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ing Court is authorized to question the validity of a decree.” 
The observation that the Court which passed the decree had not 
territorial jurisdiction is a matter which could be raised before 
the executing Court is directly opposed to the decision of the 
Full Bench in Zamindar of Ettiyapuram v. Chidambaram 
Cheity.° 

In Jungli Lal v. Laddu Ram Marwari ** it was held by a 
Full Bench of the Patna High Court “when at the time of the 
passing of a final decree in a mortgage suit, one of the judg- 
ment-debtors was dead and his representatives have not been 
brought on to the record, it is open to such representatives to 
object to execution of the decree on the ground that the decree 
is a nullity, and the proposition that an enquiry into the validity 
of a decree is outside the functions of an executing Court is sub- 
ject to the proviso that there is a valid decree which it can 
execute. A void decree ought to be disregarded without any 
formal proceeding to set it aside.” The learned Judges pro- 
ceed upon the footing that a void decree is no decree at all 
and if a judgment-debtor against whom a decree is sought to 
be executed was not represented at the time of the passing of 
the decree, there is no decree against him and what is spoken 
of as a decree is a nullity. In A.S Nos 347 and 338 of 1919 
Sadasiva Aiyar, J., observed with regard to the validity of 
a decree obtained against a minor represented by a guardian 
whose interests were adverse to those of the minor, “I am 
prepared to go further and hold that even if it was ad- 
verse, once the Court had appointed her as guardian on the 
affidavits and facts proved by the affidavits before it, all pro- 
ceedings against the minor judgment-debtor with the guardian 
so appointed are valid against the minor till set aside on pro- 
per and sufficient grounds in appropriate proceedings taken 
by or on behalf of the minor.” He and Napier, J., were of 
opinion that a decree should be considered valid till it was set 
aside in appropriate proceedings. 

In Kuppuswamt Atyangar v. Kamalammal® it was held 
by Oldfield and Phillips, JJ., that where a mother acting as 
guardian of her minor sons mortgaged the property and a 
decree on the mortgage was passed against the minors repre- 
sented by the mother as guardian-ad-lstemt and the properties 
sold in execution and the sons subsequently sought to recover 

9 (1920) I.L.R. 43 M. 675: 39 M.L.J. 203 (FB.). 


14. (1919) 4 Pat L.J. 240 (F.B.). 
18. (1920) I.L.R. 43 M. 842: 39 M.L.J. 375. 


i 
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possession of the properties alleging that their mother was not 
competent to represent them in the previous suit as her in- 
terest was adverse to theirs the decree against the munors was 
not a nullity and had to be set aside and that a suit was con- 
sequently maintainable. In Kars Bapanna v. Errana” it 
was held that “the defendant is entitled to plead in defence 
invalidity of the decree obtained against him during his 
minority on the ground of gross negligence of his then 
guardian. Such a plea is not untenable because he has not 
brought a regular suit to have the decree set aside.” This 
does not affect the question whether such a plea could be raised 
in execution proceedings. In Subramanta Aiyar v. Vaidya- 
natha Aya?” Oldfield, J., held that a “decree passed after 
the death of the defendant and before his legal representative 
was brought on the record was a nullity. The result of the 
authorities is, if the decree is a nullity, the executing Court 
can ignore it; if the decree contravenes any specific provision 
of the law then also the executing Court can ignore it; but 
where the validity of the decree is attacked on the ground that 
some fraud was perpetrated in the course of the suit or that 
there was negligence on the part of the guardian of a minor 
or that the guardian had some interest adverse to that of the 
minor the executing Court cannot entertain an objection to 
execution, but the defendant is entitled to have the decree set 
aside in a proper proceeding.” 

It is urged that the appointment of father or mother as 
guardian whose interest is adverse 10 that of the minor is a 
violation of the specific provision of the statute as contained 
in Order 32, Rules 3 and 4, and therefore the decree must be 
considered as a nullity. The decree against the minor with 
such guardian-ad-litem is not a nullity. It is also urged that 
it would be throwing on the minor an unnecessary and un- 
bearable burden by making him prove in a separate proceed- 
ing that the decree obtained against him is not valid without 
allowing him an opportunity to show in the execution pro- 
ceedings themselves that the decree is one which could not be 
executed against him. My view is that where a decree is 
obtained against a Hindu minor boy with the father or mother 
as guardian-ad-litem in a suit on a debt contracted by the 
father or mother the decree obtained against: him is not a 
nullity but it is liable to be set aside at his instante in a proper 

19. (1923) 45 M.L.J. 324. 
20. (1913) I.L.R. 38 Mad. 682. 


F. B. 





Venkata 
Someswara 
Rao 


v 
Lakrhmana- 
swami. 





De: adoss, J. 


192 THE MADRAS LAW JOURNAL REPORTS. [vor 


F. B. proceeding and the executing Court should not be asked to try 


Etema iret apaadi 


Venkata a suit in execution proceedings. As there is a conflict of deci- 


Someswara sions on this point, I agree to the reference. 
Kakak an G. Lakshmanna for appellant. 
sapik V. Viyyanna for respondent. 


The Court expressed the following 


OPInion.—In this case the adoptive mother of a minor 
executed in 1918, though the exact date is not given, a pro- 
missory note purporting to act as his guardian and to execute 
it on his behalf. A suit was brought, O..S. No. 348 of 1921, 
on the promissory note and the plaintiff applied to have the 
adoptive mother appointed as the guardian-ad-htem of the 
minor, notwithstanding the fact that she was the executant 
of the promissory note; and she was so appointed. She 
raised no defence to the suit and an er parte decree was passed; 
before the decree was passed the natural father had been put 
in as guardian of the minor and no steps were taken to inform 
the Court of the existence of the natural father as guardian. 
Buf no attempt appears to have been made to substitute him 
for the adoptive mother as guardian-ad-litemr in the suit, and 
he was not so substituted. In these circumstances, the 
learned Judges propounded three questions for the opinion of 
a Full Bench. 


The first is this:— 

“Whether the appointment of a person who executed a document or 
enters into a transaction as the guardian-ad-lttem of a minor is valid in 
a suit on the document or transaction?’ ' N 

As framed this is almost meaningless; what appears to 
be meant is this: When a person has executed a document or 
entered into a transaction on behalf of a minor as his guardian, 
can. that same person be validly appointed guardian-ad-litem 
of the minor.in a suit brought against him on the document 
or transaction in question? 


A It seems to us that this matter cannot be treated asa pure 
- question of law. The appointment of the guardian-ad-lstem 
purported to be an exercise of judicial discretion and it seems 
to us impossible to say that the Court had no discretion in any 
conceivable case to appoint such a person and that such an 
appointment would necessarily be void without any enquiry 
into the particular circumstances of the case. The Code does” 
° not say so, and we do not think we can possibly invent such a 
judicial rule for ourselves. Indeed cases can be imagined 
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in which a Court with the facts before it might think that the 
guardian and executant of the document was quite a suitable 
person to conduct the suit. Take for instance the case which 
was put in the course of the argument where the defence was 
going to be that the guardian when she executed the document 
was under the influence of fraud or coercion on the part of the 
payee. No one could suggest that in that event her interest 
could be said to be necessarily adverse to the minor merely 
because she signed the actual document herself. That in a 
vast majority of cases to appoint such a person would he 
wholly undesirable is manifest. In this case it probably was 
very undesirable. In our opinion that is a question of fact 
governed by no hard-and-fast rule of law and there is nothing 
either in the Code or in any of the authorities to lay down 
not merely that such a person should not as a rule be appointed 
but cannot in any circumstances be validly appointed. - 
The second question is this :— 
‘Whether the appointment of a person whose interests are adverse 


to those of the minor as his guardian-ad-litent renders the decree void 
against the minor or only voidable by him.” ° 


This as framed begs the very question raised by the first 
point because it assumes that any person in the position of 
the adoptive mother here had an interest which without evi- 
dence or further consideration must, ex hypothesi, be adverse 
to the interests of the minor. In our opinion it would be 
premature to decide this as an abstract question of law without 


a finding on a decision of fact directed to the express point that © 


the interests of this guardian-ad-litem were adverse to those 
of the minor. At present all we have is the fact that a Court 
appointed her, which is prima facie a judicial expression of 
opinion that her interests were not adverse. The learned 
Judge, we presume, was aware, of, or his attention was drawn 
to, the provisions of Order 32, Rule 3, and he must have known 
the sole fact which is placed before us, namely, that the pro- 
posed guardian-ad-ittem was h-rself the executant of the docu- 
ment. It may be that he failed to exercise a judicial discre- 
tion in coming to the conclusion that it was a proper step lo 
appoint her, and that an Appellate Court might have so found 
if invoked on the ground that on the materials before the 
learned Judge who appointed her there was everything to show 
that she was unfit and nothing to show that she was fit. - That 
has not been done. In these circumstances, we cannot see our 
way to answer the second question any more than the first 
as involving a mere point of law. 
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Still less is it possible at this stage to deal with the third 
question put up whether objection could be taken in execution 
that the decree is void, because that would depend on the deter- 
mination of the other two questions which we have held not to 


be questions of law but to require decisions of fact which do 
not exist. 


N.S. Reference not answered on the ground 
that the questions referred are questions 
of fact. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Sin Murray Covurrs Trotrer, Kt, Chief 
Justice AND Mr. Justice PAKENHAM WALSH. 
Pedda Tirumalingadu and another .. Accused* in Calendar 
= Case No. 63 of 1927, 
Sessions Court, Kur- 
nool Division. 
Penal Code (XLV of 1860), 5. 300—Death sentence—Legality of—Two 


or more people banding themselves together for cammittiing murder—Un- 
certainty as to which of them, delwwered the mortal blow’ 


The view that, where two or more people band themselves together for 
the express purpose of taking a man’s life, it is not mgHt to pass the death 
sentence, unless you can put your finger on thc accused who delivered the 
particular blow that is to be regarded as mortel, 1s wholly erroneous. 


D. A. Krishna Variar for accused. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 

Orpen. The Chief Justice —In this case two men who are 
brothers were tried for the murder ot a man called Narasingadu 
on the 21st October last. The motive for the murder is plain — 
enough. The elder brother, the Ist accused, had obviously been 
engaged in traffic in illicitly distilled arrack. The deceased man 
who was ab official and not a mere intermeddler with other 
people’s affairs gave information some time in September that 
the Ist accused was engaged in this illicit business. Thereupon 
the Sub-lnspector of Excise, Mr. Luke, searched the 1st accused’s 
house and found in it quite a substantial quantity of illicitly 
distilled arrack. For that the Ist accused was prosecuted and 
convicted and the case was pending at the time of this man’s 
murder. He disappeared on the afternoon of the 21st which 
was a Friday. The 2nd accused is alleged to have had a sepa- 


i mami sn ve we a rn a amban kabiran Anane 


*Cr RC. No. 411 of 1928, 14th August, 1928. 
(Taken up No. 36 of 1928). ‘ 
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rate sexual motive but, in view of the fact that he and his 
brother were both seen on the scene of rhe murder standing by 
the dead man’s body, it is not really necessary to go into that 
question. The little boy Kasigadu called as P.W. 9 gives a 
very clear story of what he heard and saw. He heard a gun 
shot on the Friday when he was grazing some cattle. He 
went in the direction of the place where he heard the shot fired 
and met the 2nd accused’s wife and put a question to her which 
she did not answer. He went on a little further and there he 
saw the deceased man lying in the bed of a channel covered 
with blood. Close by him was the 2nd accused with a gun in 
his hand and behind the 2nd accused stcod the first. The boy 
had fever that night and when he went home he did not report 
what he had seen to his parents. His explanation which the 
learned Judge entirely accepted was that having seen the obviously 
murdered body of a Talayari at the feet of these assassins he was 
terrified as to what might happen to himself. But next day 
when it became the subject of discussion that this deceased 
man was missing, he suggested to his parents that they should 
search the Edurla Venka that was near. There this man’s 
body was found. It had been horribly mauled and half eaten 
away by wild beasts so much so that when the surgeon made 
his post mortem a day later, it was found that practically all 
the intestines and many other parts of the body had been de- 
voured. But enough was left to show this, that a bullet had gone 
through the body fracturing the sixth and seventh ribs, on its 
way and that bullet was afterwards found in the bed of the 
channel; also that the man’s skull had been fractured, a fracture 
which was clearly caused by an axe which was found lying near 


his body which apparently- belonged to himself. The proba-. 


bility is he was shot first and then what was to be the 
coup de grace was a blow with the axe. It is reasonably clear-— 
not that in the light of what I am about to say it matters very 
much—that it was probably one person who fired the shot and 
the other who gave the blows with the axe. On the boy’s infor- 
mation when the police examined him these two men were 
arrested and put on their trial for murder. The learned Judge 
convicted them of murder but abstained from passing the death 
penalty. Mr. Justice Devadoss who perused the calendar has 
put this case up to us for enhancement in order~that we should 
consider whether these men should be sentenced to death. The 
course is one which, speaking for myself, I extrerhely dislike un- 
less I feel myself constrained to adopt it. When a man has once 
been on trial for his life and has escaped with his life, it ig 
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obviously a very serious step to take away that life on appeal 
except in an extreme case. I regret to say that this is clearly an 
extreme case. It was a horrible murder from the most sordid of 
motives and I am at a loss to understand what induced the learn- 
ed Judge to adopt the course he did. But he has given his reasons 
and I think it best to set them forth. He says this at the end 
of his judgment: 

“As regards the sentence I takc into consideration the fact that it 


is not clear which of the accused fired the gun and who cut the deceased 
man on the head with an axe.’’ 


; as if that matters. 

“The medical witness says that Narasingadu should have died owing 
to shock on account of the fractures of the skull and the ribs. It appears 
to me that the fatal wounds were those of the head as it is rarely that a 
man succumbs by the mere fracture of his two ribs.’’ 

Ag to that the question is not merely as to the fracture of 
the ribs but what lesions were caused to the tissues inside and 
the vital organs after the bullet has passed the fractured ribs 
on its way through the body to go out the other side as we know 
1t did. 

e “The evidence does not show which accused it was that caused the - 


fracture to the skull. In view of these considerations : sentence both the 
accused to transportation for life.’’ 


I very much regret to say that there are quite a number 
of Acting Sessions Judges in. this Presidency who appear to 
labour under the delusion that, where it is clear that two or 
more people banded themselves together for the express pur- 
pose of taking a man’s life, it is not right to pass the death 
sentence, however horrible the circumstances, unless you can 
put your finger on the accused who delivered the particular blow 
that is to be regarded as mortal. That is a complete illusion 
and would be cured by a perusal of any elementary text-book 
on Criminal Law. This case is so horrible that I feel constrain- 
ed to take the course which I dislike, namely, of directing that 
these sentences be enhanced and the accused be sentenced t» 
death. l i 

_ Pakenham Walsh, J—I agree with my Lord the Chief 
Justice. I myself do not‘like enhancing of sentence in these 
cases unless it appears to be absolutcly called for. But in this 
case I think the murder is such a brutal one that we have no 
other course but the one we adopt. 


A.S.V.- - Sentences enhanced. Aecused sentenced to death. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice WALLACE AND MR. JUSTICE 
‘TIRUVEN KATACHARIAR. 


Nageswara Aiyar alias Ramasami Aiyar .. Appellant* (Peinr.) 
v. 


M. L. M. Ramanathan Chettiar .. Respondent (Respt. y. 


Letters Pateni (Madras), clause 15—Preliminary decree in mortgage 
suu—A ppeal—Order staying further proceedings on terms—Appeal by pedg- 
aa agan sutt—lf ends with the preimmary 

eree 


No appeal lies at the instance of the judgment-debtor, under chause 15 
of the Letters Patent, against an order directing stay of further proceedings 
on terms in an appeal preferred against the preliminary decree in a mortgage 
guit. 


Tuljaram Row y Alagappa Chettiar, (1910) I.L.R. 35 Mad. 1: 21 


M.L.J. 1 (E.B.) referred to. 


Sonachalam Pillai v. Kumaravelu Chettiar, (1923) I.L.R. 47 Mad. 316: 
46 M.L.J. 138; Govindaramanuja ledda Jeeyangarlavarn v. Krishnama- 
chari, (1926) 52 M.L.J. 161 and Pethaperumal Chettiar v. Chidambaram 
Chettiar, (1927) 52 M.1..J. 670 distinguished. 


A mortgage suit does not finally come to an end with the passing of 


the preliminary decree. ° 


Appeal under clause 15 of the Letters Patent against the 
order of the Hon'ble Mr. Justice Curgenven, dated 26th Sep- 
tember, 1928 in C.M.P. No. 2644 of 1928 (Petition praying 
for stay of further proceedings in O.S. No. 70 of 1927, Court of 
the Subordinate Judge of Madura) in A.S. No. 213 of 1928 
preferred to the High Court against the decree of the “Court 
of the Subordinate Judge of Madura in the said O.S. No. 70 of 
1927. 


K. S. Venkataramani for appellant. 


C. A. Seshagiri Sastri for T. M. Ramaswami Aiya for 
respondent. ` 


The Court delivered the following 


JuDGMENT.—-This is a Letters Patent Appeal against an 
order of Curgenven, J., ordering a stay of further proceedings in 
the suit on terms. The suit is a mortgage suit and a preliminary 
decree has been passed and an uppeal against it preferred to this 
Court. Stay of further proceedings pending the hearing of the 
first appeal was asked for by the appellant and granted by the 
[earned Judge on terms. Appellant is the judgment-debtor 
under the decree and he objects to the terms imposed by the 
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*L.P. Appeal No. 46 of 1928. 7th November, 1928. 
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learned Judge as being too onerous and presents this Letters 
Patent Appeal on that ground. 


A preliminary objection is taken by the respondent decree- 
holder that the appeal does not lie. We think the objection 
must be sustained. The interpretation of ‘judgment’ in cL 15 
of the Letters Patent which is given by the learned late Chief 
Justice Sir Arnold White in Tuljaram Row v. Alagappa Chet- 
tiar’ has, in this Presidency at least, been followed so consistently 
that it has become for all practical purposes settled law here 
and we can see no reason for departing from that interpreta- 
tion. The test there given is, where the order is in the course 
of the suit or proceeding, does it in effect put an end to the suit 
or proceeding so far as the Court before which the suit or pro- 
ceeding is pending is concerned; and if the order is on an inde- 
pendent proceeding which is ancillary to the suit, it should be 
in some proceeding taken with a view to rendering the judgment 
effective, if obtained. The learned Chief Justice also dealt with 
orders and petitions for stay of execution and said that he would - 
be prepared to hold that an appeal would lie from an order 
refusing a stay of execttion. 


Now clearly none of these tests will apply to the present 
case. The suit itself has not yet come to an end. We are 
not prepared to “accept the argument of the appellant that a 
mortgage suit has finally come to an end with the passing of 
a preliminary decree. That is contrary to the scheme of the 
present Civil Procedure Code. So far from the preliminary 
decree putting an end to the suit, execution cannot begin until 
after the final decree is passed and the property cannot be put 
up for sale until then. The appellant's petition which was heard 
by the learned Judge was designed to stay a sale of the pro- 
perty and it can equally be put in after the passing of the final 
decree. The order under appeal itself is obviously not a. final 
order putting an end to the proceedings; it merely adjourns the 
suit if the appellant complies with its terms, and, if he does 
not, the suit goes on. 

The appellant is unable to quote any ruling in his favour. 
Cases in which an appeal has been allowed in execution matters 
are appeals against orders refusing to stay execution. See 
Sonachalam Pillai v. Kumoravelu Chetiiar,? Govindaramanuja 
Pedda J¢eyangarlavaru v. Krishnamacharls® and Pethaperumal 





Lassana T 


1. (1910) I.L.R. 35 M. 1: 21 M L.J. 1 (FB). 
2. (1923) I.L.R. 47 M. 316: 46 M.L.J. 138. 
3 (1926) 52 M.L.J. 161, 
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Chetti v. Chidambaram Chettar.* These are not in point. 
Here there is no refusal to stay execution. Execution has been 
stayed on terms, and the appellant is dissatisfied only by the terms 
imposed. The order puts an end, therefore, neither to the 
suit nor to any request for stay of execution. We, therefore, 
hold that no appeal lies and dismiss this ‘appeal with costs. 


N.S. ; Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR Murray Coutrs TROTTER, Ki, Chef 
Justice, AND Mr, JUSTICE ANANTHAKRISHNA AIYAR. 


Mir Hyder Ali Sahib ..  Appelani* (PHf.) 
v. 
Amirudin Sahib and others .. Respondents (Defts.). 


Limitation Act (IX of 1908), Arts. 11 (a), 13, 120 and 144—Efectnent 
proceedings under Chapter VII of Presidency Small Coste Courts Act—Order 
by Court—Subsequent dismissal of upplication for’ cession on account of 
obsiruction—Swmt in City Cil Court to rece ` _pfession on strength of 
tithe—Limstation. ° 


The plaintiff applied to the Small oa Aout, aa Chapter VII of the 
Presidency Small Cause Courts Act.s‘direct the first defendant to deliver 
possession of the properties to him on the wlegation that he was his tenant 
and that the tenancy had been determined by notice to quit. The Court 
passed an order as prayed for. The plaintiff applicd for possession, but, 
when the bailiff went to deliver possession, he was obstructed by defendants 
2 and 3 who set up rights in themselves. The Court thereupon dismissed 
the plaintiff’s petition for possession. The plainhff then filed a suit in the 
City ‘Civil Court against the three -lefendants to recover posseasion of the 
properties on the strength of his title. 

Held (1) that the suit was not governed by Art. 11 (a) of the Limita- 
tion Act, as proceedings under Chapter VII of the Presidency Small Cause 
Courts Act cannot be said to-be a ‘suit,’ nor the decision passed in such pro- 
ceedings a ‘decree’ within the meaning of the Civil Procedure Code. 

Krishnaswami Chetty v. Natal Emigration Board, (1893) I.L.R. 17 Mad. 
216: 4 M.L.J. 70, Doratswami Atyangar v. Narayana Atyomgar, (1922) 43 
M.L.J. 288, and Manicka Chetty ¥. Auppus:vams Naicker, (1926) 25 L.W. 
115 referred to. . 

Ramachandra Rao vy. Ramachandra Rav, (1922) L.R. 49 I.A. 129: 
I.L.R. 45 Mad 320: 43 M.L.J. 78 (P.C) distinguished. 


(2) that the suit was not governed Ly Art. 13 of the Limitation Act, 
as it could not be said to be one to ‘alter oc set aside’ the decision or order 
in the ejectment proceedings passed by the Small Cause Court in which there 
could be no enquiry or adjudication with reference to the title of the parties. 
Laknarain Singh v. Rahee Nunja Koer, (1867) 7 W.R. 199 applied; and 

(3) that the proper article of the Limitation Act a would be 
Art. 120 or Art. 144, 

*C.C.C.A. No. 4 of 1926. 9th December, 1927. 
4, (1927) 52 M.L.J. 670. 
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re Appeal against the decree of the City Civil Court, Madras, . 
I eg dated 28th September, 1925 in O.S. No. 217 of 1924. 
it ae i M. S. Venkatarama Atyar for appellant. 
K.S. Jayarama Atyar for respondents. 
The Court delivered the following 
Anantha- JUDGMENTS. Ananthakrishna Aiyar, J—The dana is 
rena: the appellant in this appeal. On the allegation that the first 
defendant was the plaintiff’s tenant, and that the tenancy had 
been determined by notice to quit, the plaintiff applied to the 
Madras Court of Small Causes by Petition No. 17 of 1921 under 
Chapter VII of the Presidency Small Cause Courts Act to 
direct the defendant to deliver possession of the properties to 
the plaintiff. The Court passed an order directing the lst 
defendant to vacate the premises by the 26th of March, 1921 
and ordered that, in default, possession would be delivered 
through Court on 31st March, 1921. Then the plaintiff took 
out a warrant for possession (M.P. No. 715 of 1921) and when 
the bailiff of the Court of Small Causes went to the premises 
to deliver possession to the plaintiff he was obstructed by defend- 
ants 2 and 3 who set up right in themselves and also denied 
tenancy under the plaintiff. Thereupon the ‘Court dismissed 
the plaintiffs Petition No. 715 of 1921 on 28th October, 1921. 
The plaintiff accordingly filed Original Suit No. 217 of 1924 
on the file of the City Civil Court, Madras, on 25th April, 1924. 
against the three defendants to recover possession of the pro- 
perty on the strength of his title and also claimed mesne profits. 
Defendants 2 and 3 contested the suit raising among other 
pleas the plea of limitation. Issues 4 and 7 ran as follows:— 
Issue 4—-ls the suit barred under Order 21, Rule 63 of the Civil Pro- 
cedure Code? 
Issue *A—Is the suit barred by limitation? 


The learned City Civil Judge dismissed the ‘suit holding 
that the suit’ was barred by limitation, and he did. not try the 
merits of the case. The question that arises for decision in 

` this appeal is whether that decision is correct. 


The line of argument pursued by the learned City. Civil 
Judge may be stated in his own words: 


‘©The Small Cause Courts Act expres: ly provided in section 48, under 
Chapter VII headed ‘Recovery of posscssion of immoveable properties,’ that 
in all proceedings under that Chapter the Small Cause Courts shall, as far 
as possible, and, except as hereinafter otherwise provided, follow the pro- 
cedure prescribed for the Court of the first instance by the Civil Procedure 
Code. Though in general, therefore, the Civil Procedure Code may not 
be applicable to the Small Cause Courts unless and until its provisions 


ntti, A 
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are reproduced in the Small Cause Courts Act or in the rules made there- 
under, an exception is made with reference to Chapter VII of the Small 
Cause Courts Act. Under that Chapter, then, the Civil Procedure Code 
is expressly declared as the Act to be followed, and it ‘is a well-known 
practice of the Small Cause Court that Rules 98 to 103 of Order 21 of the 
Civil Procedure Code are constantly invoked and actually enforced in the 
Small Cause Court as often as they are in ihe City Civil Court. . . 
Therefore, Rules 262 to 267 corresponding to Rules 98 to 103 of Order 2, 
Civil Procedure Code, are still applicable to the Small Cause Court. The 
only other contention that was put forward was the age-long argument 
that an ejectment application made in the Small Cavse Court is a different 
thing from a suit and an order passed therein is a different thing from 
a decree and, therefore, Art. 11 (a) of the Limitation Act does not apply 
to stch a suit. Though such a proceeding is called ‘an application’ and 
the decision made in it is called an order, the said order corresponds and 
answers more to the description given of a ‘decree’ in the Civil Procedure 
Code than to the term ‘order.’ It is the final adjudication of the litiga- 
tion pending before the Court. What we are directly concerned 
with now is not a decree of a Civil Court terminating a_suit or a decision 
of the Small Cause Court similarly terminating a suit but an order subse- 
quently made in execution proceedings in connection with an obstruction 
raised. The said order whether made by a Court of Original Jurisdiction 
like the City Civil Court or promulgated by the Small Cause Court is in 
both cases passed under the Code of Civil Procedure and is the order 
expressly referred to in Art. 11 (a) of the Limitation Act and it is in 
respect of such orders that a period of one year is fixed. . . . There is no 
reason for drawing hair-splitting distinctions between an order in obsftuc- 
tion proceedings made in the Small Cause Courts and exactly similar order 
made in the same class of suits in the City Civil Court and not those 
passed by the Small Cause Court I find that Article 11 (a) of the Limi- 
tation Act applies‘and that plaintiff’s suit for possession which has been 
brought more than one year from the date of that order is therefore out 
of time and is consequently liable io be dismissed.’’ 


Mr. M. S. Venkatarama Aiyar, the learned Vakil for the 
appellant, argued that the learned City Civil Judge was wrong 
in his reasoning on the question of limitation and that Art. 11 (a) 
was inapplicable to the case. We agree with his contention. 
Before Art. 11 (a) of the Limitation Act could be invoked it 
should be shown that there was “a decree for possession of 
immoveable property” or that immoveable property was “sold 
in execution of a decree.” Decree is defined in section 2 (ii) 
of the Civil Procedure Code as the formal expression of an 
adjudication . . . . . conclusively determining the rights 
of the parties with regard to all or any of the matters in con- 
troversy in the suit. Therefore without a “suit” there could 
not be a decree within the definition of the Code. Now we 
have to consider whether the proceedings taken under Ch. VIL 
of the Presidency Small Cause Courts Act could be said to 
be a suit and the decision of the Court thereon, could be said 
to be a decree within the meaning of the Civil Procedure Code. 
Section 41 of the Presidency Small Cause Courts Act enacts 
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that a person may apply to the Court for a summons against 
the occupant under certain circumstances; . . 
that person is*called the applicant. Sections 45 and 46 speaks of 
a suit which could be instituted by any person deeming himself 
aggrieved by the acts of the applicant, and section 47 uses the 
word application with reference to proceedings taken under S. 41 
in contradistinction to suits. Section 19 of the Act enacts that 
the Small Cause Courts shall have no jurisdiction in suits for 
recovery of possession of immoveable properties and in suits 
for the determination of any other right or interest in immove- 
able property. Finally, section 49 provides. 

“Recovery of the possession of any immoveable property under this 


Chapter shall be no bar to the institution of a suit in the High Court for 
trying the title thereto.’’ 


“The recent amendment effected by Madras Act III of 1927 
gives jurisdiction to the City Civil Court also to try such suits. 
The provisions of the Act thus make it clear that proceedings 
under Ch. VII of the Act do not constitute a suit within the 
meaning of the Code and that decisions passed under that Chapter 
are not decrees within the meaning of the Civil Procedure Code. 


The matter is also concluded by decided cases. In Krishna- 
swami Chetty v. Natal Emigration Board* Sir Arthur Collins, 
C.J., and Shephard, J., held that an application under Ch, VII was 
not a suit within the meaning of section 22. In Doraiswami 
Aiyangar v. Narayana Atyongar* the present learned Chief 
Justice; sitting with Ramesam, J., says as follows: 

‘(What is cognizable by the Small Cause Court is merely an appli- 
cation. Order 6, Rule 3 of the rules for the Presidency Small Cause Courts 
no doubt says that an application under S 41, Presidency Small Cause Courts 
Act shall be in the form of a plaint, but on this ground the applicatioa 
does not become a suit ”” 

The matter is fully discussed by the learned Chief Justice 
in the recent case reported in Mantcka Chetty v. Kuppuswami 
Nascker.* After stating that the Small Cause Courts Act deli- 
berately provided for summary remedy for possession without 
prejudice to questions of title in a higher tribunal, the learned 
Chief Justice proceeded to state as follows: 

“Tt is clear to my mind that procees}ngs under Chapter VII of the 
Small Cause Courts Act are not suits within the meaning of Act V of 
1916 Indeed language is carefully chosen to ‘odicate that they are not 


suits but summary ordeis which can be enforced without prejudice to the 
result of suits properly so described.’’ 


1 (1893) I.L.R. 17 M. 216: 4 M.L.J. 70. 
2 (1922) 43 M.L.J. 288. 3. (1926) 25 L.W. 115 
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This is the view that has been held by the Bombay High 
Court also. See Ramakrishna v. Haji Dawood,* Framrog 
Dosabhas v. Dalsukhbhai Fudchand® and Bai Meherbhai v. 
Pherosshaw Sorabjs.° 

The learned vakil for the respondent contended that it did 
not matter how the proceedings arose whether by an application 
or by a plaint and relied on the decision of the Privy Council in 
Ramachandra Rao v. Ramachandra Rao” where their Lordships 
held that the decision by the Court of a dispute as to the title to 
receive compensation money under the Land Acquisition Act 
rendered the question of title res judicata in a subsequent suit 
between the parties to the dispute. But a reference to the judg- 
ment of their Lordships makes it clear that that decision has no 
bearing on the present case. At page 330 their Lordships 
observe as follows: 


‘How the proceedings were commeiced is a matter that is not 
material provided that they were instituted in the manner that gave the 
Court jurisdiction, for they ended in a decree made by the High Court 
and appealable to this Board. . . . It is not competent for the Court, 
in the case of the same question arising between the same parties to review 
a previous decision, no longer open to appeal, given by another Court 
having jurisdiction to try the second case If the decision was wrong, it 
ought to have been appealed from in due ume’? 


It is clear that the decision is relevant only to a plea of 
res judicata and has no bearing on the present case where there 
is no plea of res judicata. 

We must therefore hold that the proceedings instituted 
under Chapter VII of the Presidency Small Cause Courts Act 
are not “suits” within the meaning of the Civil Procedure Code. 
Consequently having regard to the wording of Art 11 (a) of 
the Limitation Act, the said Art. 11 (a) could not be held to bar 
the present case. 

But Mr. K. S. Jayarama Aiyar, the learned Vakil for the 
respondent, wanted to support the decree of the Lower Court 
dismissing the suit on another ground, namely, that the proper 
article of the Limitation Act applicable to the present case is 
Art. 13 and that the suit should be held to be barred under that 
article though the applicability of that article was not discussed 
by the Lower Court. 

Art. 13 of the Limitation Act provides a period of one year 
for a suit to alter or set aside a decision or order of a Civil 
Court in any proceedings other than a suit, the time from 


6. (1927) I.L.R. 51 B 885. 
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which the period is to commence being the date of the final 
decision or order in the case of a Court competent to determine 
it finally. After consideration, we have come to the conclu- 
sion that Art. 13 could not apply to the present suit. In the 
first place it could not be said that the present suit is “to alter 
or set aside” a decision or order within the meaning of that 
article. As pointed out in Manicka Chetty v. Kuppuswami 
Naicker,’ the Small Cause Courts Act deliberately provides for 
summary remedies for possession without prejudice to the trial 
of questions of title in a higher tribunal. 


In this connection we may refer to the distinction that 
exists between orders passed under Order 21, Civil Procedure 
Code dealing with objections raised to the attachment of pro- 
perties and those relating to resistance to the delivery of pos- 
session on the one hand, and orders passed under Ch. VII, Pre- 
sidency Small Cause Courts Act on the other. With reference 
to orders passed under Order 21, Civil Procedure Code mention- 
ed above, there is an enquiry and adjudication however sum- 
mary of the rights of parties. Sce Order 21, Rules 59 and 63 
and Rules 99 and 101, whereas as regards orders passed under 
Ch. VII of the Presidency Small Cause Courts Act there is 
neither enquiry nor adjudication with reference to the title 
of the parties. 

There could be no decision or order by the Small Cause 
Court relating to the question of title, and consequently in the 
present suit which is brought to try the question of title there 
is no necessity to alter or set aside any decision or order passed 
under Ch. VII. It should also be noticed that section 49 of 
the Act provides that 
“recovery of the possession of any ithmoveable property under this Chapter 
(Ch. VII) shall be no bar to the institution of a suit in the High Court for 
trying the title thereto.’’ 

In the face of the provisions of that section, it is difficult 
to hold that the present suit should be considered as one to 
alter or set aside a decision or order in any proceeding under 
Ch. VII of the Act. We may refer to the case of Pearson v. 
Glasebrook,* where Martin, B., observed as follows at p. 29: 

“Tt seenis to me that the Act (19 and 20 Vic. 108) shows on the face 
of it that it applies only to a clear case of landlord and tenant. A sum- 
mary remedy is given to the landlord; but if it turns out that there is rea- 
sonable ground fer supposing that a question of title will arise, the power 
and jurisdiction of the County Court is gone.” 


tharam 











3. (1926) 25 L.W. 115 at 117. 8. (1867) L-R. 3 Ex, 27. 
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Pigott, B., said: 

‘The County Court Judge being of opinion that a question of title 
arose declined to adjudicate I think ihe Judge has gone exactly io the 
right point. Having heard the claim and the defence of the respective 
parties, the Judge comes to the conclusion th<t a question of title is involved; 
and if he had proceeded further he must have tried and determined a question 
of title and not a mere question of landlord and tenant ’’ 


It follows, therefore, that as the Presidency Small Cause 
Court in proceedings under Ch. VIL had no jurisdiction to de- 
cide questions of title, none of the orders passed under Ch. VII 
could be regarded as a “decision or order” on the question of 
title and there being in law no “decision or order” on the ques- 
tion of title, there is no necessity in the present suit to alter or 
set aside any such decision or order and consequently Art. 13 
of the Limitation Act has no application and does not bar the 
present suit. 

Reference may be made to the decision of the Privy Council 
reported in Shankar Sarup v. Majo Mal? Under section 295, 
Civil Procedure Code, proceeds of execution sale are to be divided 
rateably among decree-holders; but the section provides: 

“If all or any such assets be paid to a person not entitled to receive 


the same, any person so entitled may sue such person to compel him” to 
refund the assets.’’ 


It was contended that Art. 13 of the Limitation Act applied 
to the suit contemplated by that section. The Privy Council over- 


ruling the contention observed as follows: 

“Tt is to be observed that the same section of the Civil Procedure 
Code which authorised the order for payment to Lalachand authoriges also 
the present suit by the appellants The 295th section, while providing that 
the Judge under whose authormty the sale takes place shall distribute the 
proceeds, provides also that 1f all or any of such assets be paid to a person 
not entitled to receive the same, any person so entitled may sue such person 
to compel him to refund the assets. lt seems to their Lordships, therefore, 
that the present suit is in no sense an action to set aside the order of 
distribution of the 7th February, 1888 and that the order does not stand 
in the way of the present suit. The scheme of section 295 is rather to 
enable the Judge as a matter of administration to distribute the price accord- 
ing to what seemed at the time to be the rights of parties without this dis- 
tribution importing a conclusive adjudication on those right? which may ve 
subsequently readjusted by a suit such as the present.’’ 


A Full Bench of the Calcutta High Court decided in Lak- 
naram Singh v. Ranee Nunja Koer" that 
‘fa summary order made under Act XIX of 1841 and intendcd only to affect 
the question of possession did not operate as a bar to a regular suit to try 
the title and that such suits might be brought within 12 years.” 

It was therefore argued that cl. 5 of S. 1 of the Limita- 


tion Act XIV of 1851 (which provided a period of one year for 


9 (1901) L.R. 28 I.A. 203: I.L.R. 23 AIL 313 at 322 (P.C). 
10. (1867) 7 W.R 199: Beng. L. R. (Sup) 633 (F.B.). 
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“suits” 10 alter or set aside summary decisions or orders of any 
character the period of one year to commence from the date of 
the final decision, award, or order in the case) applied to the suit 
brought to try the question of title. Sir Barnes Peacock, C.J., 
in delivering the judgment of the Full Bench observed as follows: 


‘*Section 17 of Act XIX of 1841 provided that nothing in that Act 
contained shall be any impediment to the bringing of a regular suit either by 
the party whose application may have been 1ejected, before or after citing 
the party in possession, or by the party who may have been evicted from the 
possession under the Act. If the summary order made under the Act is 
to be no impediment to bringing a regular sui! there is no necessity for setting 
aside that order Then the question is within what time is the regular 
suit to be brought to try the title fo land and to be put into possession of 
it? That summary order cannot be pleaded or set up as a bar to the 
maintenance of the suit io try the title and to be put into possession under 
that title Clause 12, section 1 of Act XIV of 1859 fixes the period of 
limitation in suits for the recovery of immoveable property or of any 
interest to immoveable property to which no other provision of that Act 
applies at 12 years. We think then that the period of limitation applicable 
in such a suit as this is 12 years and not one year ’’ 


We think that the reasoning of that Full Bench decision 
would apply equally to the present case. 

The appellant’s vakil referred to section 9 of the Specific 
Relief Act as analogous to section 49 of the Presidency Small 
Cause Courts Act. He argued that section 9 of the Specific Re- 
lief Act to the effect that nothing in that section shall bar any 
person from suing to establish his title to such property and to 
recover possession thereof was similar to section 49 of the Pre- 
sidency Small Cause Courts Act. He contended that a suit con- 
templated by section 9 of the Specific Relief Act was governed 
by the 12 years rule (Mitra on Limitation, Vol. II, page 895, 
5th Ed.). Similarly, he urged that the present suit also should 
be held to be governed by the 12 years rule. But that argument 
does not help us in the construction of Art. 13 of the Limitation 
Act, since Art. 13 could not possibly apply to a suit contemplated 
by section 9 of the Specific Relief Act. Stress was also laid on 
behalf of tha appellant on the wordings of the third column of 
Art. 13, namely, “the date of the final decision or order in the 
case by a Court competent to determine it finally.” The words 
“by a Court competent to determine it finally ” were inserted by 
Act IX of 1871, evidently owing to the decision of the Calcutta 
High Court in Musammat Obea Unnissa v. Baldeo Narain 
Singh. Sir Barnes Peacock, C.J. and Bayley, J., there held that 
the final decision or order contemplated by clause 5, section 1 of 
the Limitatioh Act XIV of 1859 was a final decision of the 


11, (1867) 7 W.R. 151. 
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Court which had competent jurisdiction to determine the case 
finally and not the order of a Court superior to such Court 
dismissing an appeal from the decision of such Court for want 
of jurisdiction. It should also be noted that the words in ques- 
tion were added by Act IX of 1871, and the subsequent Limita- 
tation Acts not to column one of the article but to the third 
column which relates to the time from which period begins to run. 
No decisions of any High Court holding that either Art. 11 (a) 
or Art. 13 applied to a suit like the present was brought to our 
notice. The present suit is in time whether the proper article 
applicable be Art. 120 or Art. 144. 


No doubt, the policy of the law would seem to be to prescribe 
only a short period of limitation for re-opening summary ad- 
judications by means of a fresh suit. While fully alive to the 
said considerations we cannot lose sight of the fact that in 
cases like the present there is no adjudication at all of the title 
of the parties. The principle accordingly would not seem to 
apply to suits like the present. On the other hand we have 
the decision of the Full Bench of the Calcutta High Court 
(Laknarain Singh v. Ranee Nunja Koer )passed in 1867 to the 
effect that the period of limitation applicable to similar suits is 
the ordinary period of twelve years, and so far as we are aware 
that view has not been questioned. On the other hand West 
and Nanabai Haridas, JJ., followed the said decisions in 
Babaji v. Anna ™ See also Sivaji Yesji Chawan v. The Col- 
lector of Rainagiri.™® We are accordingly of opinion that the 
decision of the learned City Civil Judge on the question of limi- 
tation cannot be supported. The appeal is accordingly allowed 
and the decree of the Lower Court reversed and the suit re- 
manded for disposal according to law. All costs hitherto to 
abide the result. Court-fee paid on the memorandum of appeal 
to be refunded to the appellant. 


Coutts Trotter, C.J.—I agree. 4 
N.S. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MnR. JUSTICE CURGENVEN. 


Perianna Muthirian .. Pettttoner*® în Cr.R.C. 
No. 186 of 1928— 
Appellant in CrA. 
No. 142 of 1928 
(Complainant) 
v. 
M. Vengu Aiyar and others .. Respondents (Accused), 


Criminal Procedure Code (V of 1898), S 209—Discharge of accused— 
Grounds—Legal bar to prosecutton—Crimmal Procedure Code, S. 195 (6)— 
Offence wider section 193, Indian Penal Code, also amounting to forgery— 
—Complaiwnt of—Sanction required by clause (b)—Necesstiy—Complami 
naming offence as forgery—Effect—Forgery by persons one of whom party 
io proceeding in Court in which document is produced—Remaming persons 
not parties to proceeding—Prosecution of—Satction wader Ss. 195 or 476— 
Necesstiy—S. 476-A, Criminal Procedure Code—Discretson of Lower Cour! 
under—Inierference with 

Where the facts stated in a complaint disclose an offence under S. 193, 
Indian Penal Code, committed in relation to a proceeding in Court, no Court 
can, under S 195 (b), Criminal Procedure Code, take cognizance of auch 
an, offence otherwise than iu the manner prescribed by the said clause, and 
it makes uo difference that the complainant, to evade that provision, elects 
to name the offence of forgery in his petition. The specific offerice of fabri- 
cating false evidence should be given a preference over the more general 
offence of forgery. 


— 


Quaere. Whether an offence of forgery 1s committed by more than one 
person, one at least being a party to a proceeding in Court ın which the 
document is produced, such participants in the forgery as are not partics 
to the proceeding may be prosecuted otherwise than under the provisions 
of sections 195 and 476, Crmmiral Procedure Code. 


Where the Lower Court appears to have reasonably exercised its dis- 
cretion not to take action under S 476-A, Criminal Procedure Code, that 
discretion should not be lightly interfered with. 


If at any stage the Court finds a legal bar to the prosecution of 
the accused it acts rightly in discharging them. 


Petition under sections 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of Session of the Trichinopoly Division, dated 
20th December, 1927 and passed in Criminal Revision Petition 
No. 24 of 1927 praying that the Sessions Court may be pleased 
to revise the order of discharge of the accused, passed in Calendar 
Case No. 61 of 1927 on the file of the Court of the Sub-divi- 
sional ist Class Magistrate, Musiri, and appeal against the order 


— 





‘CrR.C. Np, 18 of 1928. lith September, 1928. 
(Cr.R P. No 138 of 1928) 
and 


Cr.A. No 142 of 1928 
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of the Court of the Session of the Trichinopoly Division, dated 
20th December, 1927 and passed in Cr.M.P. No. 56 of 1927. 

V. L. Ethiraj, M. S. Vatdtanatha Atyar and T. S. Srinivasan 
for petitioner. 

T. M. Krishnaswami Aiyar and K. S. Jayarama Aiyar for 
M. Subbaroya Asyar for respondents. 

K. Venkataraghavachartar for The Public Prosecutor on 
behalf of the Crown. 

The Court made the following 


ORDER.— These are respectively a Criminal Revision Petition 
and a Criminal Appeal arising out of certain proceedings (M.C. 
No. 24 of 1926) under section 145, Criminal Procedure Code, 
taken before the Sub-divisional Magistrate of Musiri The 
petitioner and appellant here, Perianna Muthirian, alleged pos- 
session of the immoveable property in dispute as lessee of cer- 
tain persons holding ‘t as trust property. His possession was 
challenged Þ + .-agents and lessee of one P. M. A. Muthia 
Cue, wo had purchased the land at a Court sale. For the 
purpose of these proceedings it is unnecessary to enter more 
fully into the circumstances leading up to the possession case. 
The petitioner impleaded as counter-petitioners in that case eight 
persons, of whom only the first two need be here mentioned, 
Narayanaswami Aiyar described as an agent of the Chetti, and 
Kothandapani Nadan, the Chetti’s lessee. The petitioner’s case 
was that on 5th June, 1926, Narayanaswami Aiyar came’ to the 
land with a body of men and disturbed the possession which he 
had enjoyed for some time past. The case for the counter- 
petitioner was that the Chetti had obtained possession on 17th 
April, that Kothandapani Nadan had on 24th May signed an 
agreement to take a lease of the lands and had on that day enter- 
ed into possession; and that on 4th June a formal lease-deed 
had been executed. We are concerned here with the agreement 
to lease, or Varthamanam (Ex. VIII) which the petitioner de- 
nounces as a forgery. It was got up, according to him, after 
the police had made their local inquiry on 10th June, and be- 
cause the counter-petitioners’ party had to account for seedlings 
obviously sown before the date of the lease-deed. This docu- 
ment purports to have been executed by Kothandapani Nadan to 
Narayanaswami Aiyar, to have been written and attested by 
one Ratnam Pillai and to have been attested by one Alagiri 
Rajah. The petitioner asserts that besides these participants, 
two other persons conspired to fabricate it, Vengu Aiyar, who 
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is another of the Chetti’s agents, and N. Ramaswami Aiyar, the 
High Court Vakil, who conducted the counter-petitioners’ case. 

On 16th April, 1927, while the possession case was still 
going on, the petitioner filed a complaint before the District 
Magistrate of Trichinopoly against Vengu Aiyar and N. Rama- 
swami Aiyar of abetment of forgery. The District Magistrate 
transferred the complaint to the Sub-divisional Magistrate of 
Musiri, who decided to dispose of the possession case before pro- 
ceeding with it. - As soon as that was done he took a sworn state- 
ment from the complainant and issued_process. In response, 
the two accused persons filed what they term a “statement of 
objection,” adducing grounds why they should be discharged 
without further inquiry; and the Sub-divisional Magistrate 
accepting those grounds, or some of them, in an order, dated 
26th September, 1927, discharged the accused under 5. 253 (2), 
Criminal Procedure Code. An application to the Court of Session, 
Trichinopoly, to revise that order was unsuccessful, and a fur- 
ther attempt is now being made here to upset it by means of 
the revision petition under disposal. The Criminal Appeal is 
preferred against an order of the Sessions Judge declining to 
proceed against Narayanaswami Aiyar and the two counter-peti- 
tioners to the revision petition under section 476-A, Criminal 
Procedure Code. : 

Dealing first with the Criminal Revision Petition, Mr. Ethi- 
raj for the petitioner concedes, as is indeed indisputable, that if 
at any stage the Court found a legal bar to the prosecution of 
the accused it was acting rightly in discharging them. The 
burden of establishing such a bar rests upon the counter-peti- 
tioner’s, and it is argued that it is created in two separate ways 
by the terms of section 195, Criminal Procedure Code—under 
clause (b) of sub-section (1) and also under clause (c). 

Under clause (b) no Court shall take cognizance of any 
offence punishable under certain sections of the Penal Code, 
including section 193, 

“when such offence is alleged to have been committed in, or in relation to, 


any proceeding in any Court, except on the complaint 1n writing of such Court 
or of some other Court to which such Court is subordinate.’’ 


The contention is that although the complaint alleged an 
offence of abetment of forgery, and although the circumstances 
adduced in support of that allegation might, if proved, substan- 
tiate such an offence, yet they would also substantiate nothing 
more and nothing less than the offence of abetting the fabrication 
of false evidence in relation to the proceedings under S. 145, Cri- 
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minal Procedure Code, before the Sub-divisional Magistrate, so 
that under clause (b) the only complaint upon which a criminal 
case could be founded would be that of the Subdivisional 
Magistrate himself, or of his superior Court. 

That the terms of the petitioner’s complaint do bear the 
construction sought to be placed upon it is clear, I think, from 
its general tenor and in particular from the opening sentence 
of paragraph 7, which runs as follows: 

“The two accused conspired with the said Narayanaswami Aiyar to 
forge Ex. VIII and forged it with the deliberate object of using it in the 
above proceedings in the Court of the Ist Class Magistrate, Musiri, and 


other proceedings that might follow; and used it on 18th December, 1926 
before the said Court, when Kothandapani Nadan was examined.’’ 


This is a clear assertion that the document was forged for 
the express purpose of affording evidence in the possession case 
—that that was the immediate object of the two accused among 
others. It is evident, therefore, that the offence complained of 
was one of the class named in clause (b). Not only so, but the 
act imputed to the accused did not comprise any elements over and 
above those which are needed in a case where, as here, the fabri- 
cated evidence takes the shape of a document—to satisfy the 
definition of fabricating false evidence contained in S. 192, Indian 
Penal Code. The relevant portions of that definition run thus: 


“Whoever . . . . makes any document containing a false state- 
ment intending that such . . . . false statement may appear in evidence 
in a judicial proceeding . . . . and that such . . . false state- 


ment, so appearing in evidence, may cause any person who in such pro- 
ceeding is to form an opinion upon the evidence, to entertain an erroneous 
opinion touching any point material to the result of such proceeding is said 
to fabricate false evidence.’’ 

Whether or not the preparation of such a document with 
such an intention necessarily and invariably amounts also to the 
offence of forgery, I think that this result follows in all ordinary 
cases; and the consequence of accepting the petitioner’s conten- 
tion, that although in such a case he is barred from prosecuting 
for fabricating false evidence he is still at liberty to prosecute 
for forgery, means that the provisions of section®195 (1) (b), 
Criminal Procedure Code, may be evaded by this simple ex- 
pedient. 

It has been urged that, notwithstanding this obvious ob- 
jection, there is authority in support of the petitioner’s claim. 
Three cases involving offences for the trial of which sanction 
is needed have been cited. I may dismiss Tarsu Beg v. Muham- 
mad Yar Khan for reasons which a perusal of it will make 
obvious. In Krishna Pilati v. Krishna Konar’ the circum- 
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stances which Miller, J., sitting alone, had to deal with were 
that an amin, accompanied by the decree-holder’s agent, went 
to execute the decree and these persons were obstructed and 
assaulted. Sanction to prosecute for an offence under section 
186, Indian Penal Code, was applied for and refused, where- 
upon the agent presented a complaint under sections 323 and 
355, Indian Penal .Code. The learned Judge held that since 
those offences could be separately charged they could be tried 
without sanction; but it is to be observed that they, and especially 
the latter, were not necessarily included within the offence in 
respect of which sanction was necessary. To put an extreme 
instance, if the agent or the amin had been murdered in the 
course of the obstruction, it could scarcely be contended that 
want of sanction to prosecute under section 186 was a bar to 
trial upon a charge of.murder. In the other case Queen-Em- 
press v. Anant Purantk*® the accused were convicted by an 
Assistant Sessions Judge of either instigating or attempting 
to commit dacoity and the conviction was set aside by the Ses- 
sions Judge on appeal, on the ground that the evidence dis- 
closed an offence of waging war against the Queen (section 122, 
Indian Penal Code) for which sanction of Government is neces- 
sary tinder section 196, Criminal Procedure Code. In holding 
that the Assistant Sessions Judge was right and the Sessions 
Judge wrong, the learned Judges appear to have been much 


influenced by the fact that the Government had considered and 


abandoned the idea of according sanction because the police 
inquiry showed that there was no evidence to substantiate a 
éharge under section 122. Mr. Justice Ranade indeed expresses 
the view that if the Government found no design to wage war 
éstablished, 

‘St was not for the committing Magistrate to decline to frame any charge 
or for the Assistant Sub-Judee to refuse to inquire into the charges or 
which the commitment was made. . - The Sessions Judge virtually has 
taken on himself the function of setting his own judgment against the 
opinion of Government. in a matter which by law belongs properly to Govern- 
ment which alone under section 196 has the right to grant or refuse the 
sanctior’? 

'' Whatever be the merits of this doctrine it is needless to 
say that it is incapable of application here, where the Court in 
respect of which the offence was committed had not been ap- 
proached for sanction or, as the law now requires, moved to 
complain; nor, áf it had been so moved, and had refused on the 





3. (1900) I.L.R. 25 B 90. 
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ground of lack of evidence, could that very ground have sup poranna 
plied an argument to the Trial Court for proceeding with the 
complaint of forgery, because the allegations in the complaint 
show that if a charge of fabrication must fail a charge of forgery 
‘must also fail. It is true that Mr. Justice Ranade’s judgment 
contains also some more general expressions of opinion, as where 
he doubts whether want of sanction to prosecute under S. 205, 
Indian Penal Code (false personation for the purpose of a 
suit) would bar a prosecution under section 170 or section 171 
(personating a public servant or wearing garb, etc., of public 
servant). The latter offences of course contain an element not 
necessarily present in the former. But if the proposition is 
broadly this, that where an offence containing, say, ingredients 
(a), (b) and (c) can only be inquired into upon complaint of 
the Court concerned by reason of the presence of ingredient (c), 
it is yet open to a Criminal Court, upon the same allegations, to 
entertain a complaint of an offence containing ingredients (a) 
and (b) only although ingredient (c) is alse clearly neegent, I 
must respectfully express my dissent. It is for the comp ae 
to lay before the Court the matters of fact upon which he 

poses to base his case, and it is for the Court to decide whet) `r 
with reference to the provisions of the Penal Law, it is com 
petent to entertain that case upon the facts stated. In the pre- 
sent instance the facts stated disclosed an offence under S. 193, 
Indian Penal Code, committed in relation to a procees Ka 
Court. S. 195 lays down that no Court shall take co 
of such an offence otherwise than in the manner prescribed, - 
it makes no difference, in my view, that the complainant, e 

dently to evade that provision, elected to name the offence ok \ 
forgery in his petition. 


This general view is not, I think, really in conflict with such 
a case as Mahaganam Venkatrayar v. Kodi Venkatrayar* where 
it was held that a conviction for simple forgery, is not illegal 
although the facts substantiated an offence of forgery of a valu- 
able security which the Court had no jurisdiction to try. The 4 
conviction may not have been illegal, but if the Magistrate had 
disclaimed jurisdiction to convict and had proceeded under 
S. 347, Criminal Procedure Code, assuredly he would have taken 
the more correct course. In Madurai, In res, a conviction under 
section 426, Indian Penal Code, was set aside on the ground 
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that the special form of mischief which the evidence disclosed 
was specially provided for by section 477, Indian Penal Code: 
and in Setti Rangayya v. Somappa’ Venkatasubba Rao, J., set 
aside a conviction under section 417, Indian Penal Code, be- 
cause the facts showed that an offence under section 420 had 
been committed. 


My attention has been drawn by Mr. Jayarama Aiyar for 
the counter-petitioners to a decision of Mukerji, J., in Emperor 
v. Ram Nath’ which appears to be directly in point. A candi- 
date for election to a Municipal Board attested the thumb mark 
of a person pretending to be a voter in proof of his identity. 
It was in fact a case of personation, and the candidate was con- 
victed of abetment of cheating and forgery. The offence abet- 
ted was however found to fall more specifically under section 
171 (f), Indian Penal Code, prosecution for which requires the 
sanction of the Local Government. In setting aside the con- 
viction the learned Judge observed: 

‘Tt appears to me that where the offence in question has been specifi- 
cally described and designated by the Legislature, it is not open to any Court 
to say that although the offence may be specifically one under section 171 (f) 
of the Indian Penal Code, it falls equally under section 465 of the same 
Code and that, therefore, it is open to the Court to try the offender under 
either of the two sections. Where there are two provisions, one specific and 
the other general, the specific provision ought to be applied in preference to 
the general one.’’ 

If I may say so with respect, this reasoning commends it- 
self to’ me, and, applying it here, I conclude that the specific 
offence of fabricating false evidence should be given a preference 
over the more general offence of forgery. I consider, there- 
fore, that the learned Sub-divisional Magistrate was justified 
in discharging the accused upon this ground. 


The merits of the order have been discussed alternatively 
with reference to the provisions of clause (e) of S. 195 (1), 
Criminal Proseedure Code. Upon this point I have heard a very 
careful argument on both sides, supported by an abundance of 
case-law. The question is whether when an offence of forgery: 
is committed by more than one person, one at least being a party 
to the proceeding in which the document is produced, such 
participants in the forgery as are not parties to the proceeding 
may be prosecuted otherwise than under the provisions of sec- 
tions 195 and 476, Criminal Procedure Code. The answer to 


the question dépends primarily upon the construction to be placed 


6 (1924) 20 L.W. 919. 7. (1924) LLR. 47 A. 268 
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upon the term “offence” as it is used in clause (¢)—whether 


it denotes the transaction of forgery as a whole, so that the 
Court is debarred from taking cognizance of that transaction, 
including the shares taken in it by non-parties as well as par- 
ties, or whether it refers only to the share taken by a party, so 
that the power to proceed against non-parties is not affected. 
Grounds for adopting the former construction are to be found 
in a Bombay case In re Narayan Dhonddev Risbud* and what- 
ever countenance they may receive from the language of the 
clause, I must confess that the circumstances of the present case 
have impressed me very forcibly with the merits of that view 
of the law. It seems contrary to public policy that some only 
of the participants in an alleged act of fabrication—and those 
perhaps who play a subordinate part—are exposed to prosecu- 
tion, while the party in whose interests the act is said to have 
been done is protected. But making every allowance for cases 
which may be distinguishable, and cases in which the contrary 
effect of the provision appears to have been taken for granted, 
there is no doubt that, as observed in Debs Lal v. Dhajadant 
Gashat there is a strong body of authority in favour of the 
opposite view. Having regard to my conclusion upon the first 
head of the argument, therefore, I refrain from expressing an 
opinion upon this part of the case. The Criminal Revision 
Petition is dismissed. 

The respondents in the Criminal Appeal, which is preferred 
against the order of the Sessions Judge of Trichinopoly, dated 
20th December, 1927 are the two respondents to the Criminal 
Revision Petition—M. Vengu Aiyar, N. Ramaswami Aiyar and 
T. R. Narayanaswami Aiyar. The learned Sessions Judge dis- 
missed the application on the grounds (a) that no such applica- 
tion had ‘been preferred to the Sub-divisional Magistrate him- 
self, and that no satisfactory explanation for this omission was 
given, (b) that the principal offenders, namely, theexecutant of 
the alleged forged document, and the writer and attestors were 
not sought to be proceeded against, and (c) that the object of 
the petitioner was not to further the interests of justice. There 
is much force in these considerations, and. in the further consi- 
deration that where the Lower Court appears to have reasonably 
exercised its discretion not to take action, that discretion should 
not be lightly interfered with. On a survey of all the circum- 
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stances, including the nature of the evidence which would appear 
‘to be available to prove the case, I am clearly of opinion that 


there are no sufficient grounds to disturb the order. The Criminal 
Appeal is dismissed. 
N.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—-Mr. Justice RELY. 


The Public Prosecutor, Madras .. Petthoner* 
v. 
Chockalinga Ambalam and others .. Respondents (Accused). 
Crsminal Procedure Code (V of 1898), S. 526 (8)—Crimmal Triai—Init- 


mation of mieniton to apply for transfer subsequent to close of arguments 
but before judqnent—Cowrt whether bound to adjowrn 

An intimation to the Court of intention to apply for a transfer, made 
after the arguments are closed but before the judgment is pronounced, is 
not one made in the course of the trial within the meaning of S. 526 (8) 
of the Criminal Procedure Code. 


. Petition under sections 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
of the Court of the Session of the Ramnad Division in Criminal 
Appeals Nos. 28 and 31 of 1928 preferred against the judgment 
of the Court of the Sub-divisional Magistrate of Devakottah in 
C.C. No. 116 of 1926. 

Vere Mockett and C. Narasimhachariar for K. S. Rajagopala 
Atyangar for respondents (accused). 

The Court made the following 

OrpER.—The two appeals to which this Revision Petition 
relates have not been heard upon the merits, as the Sessions 
Judge has ordered a re-trial of the case in consequence of what 
he regards as illegalities in the original trial. 

On 26th April, 1928, the trying Magistrate refused to ad- 
journ the case when the vakil for the accused intimated , his 
intention of making an application to the High Court for a 
transfer. The learned Sessions Judge is of opinion that the 
Magistrate in refusing an adjournment on that occasion acted 
in violation of section 526 (8), Code of Criminal Procedure. 

The learned Public Prosecutor contends that the intimation 
of intention to apply for a transfer was not made in the course 


*Cr. RC. No. 86 of 1928 30th November, 1928. 
Cr.R.P, No. 667 of 1928. 
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of the trial, which had been closed before it was made, though 
judgment had not then been pronounced, and therefore. the 
Magistrate in refusing to adjourn the case did not contravene 
ihe provisions of section 526 (8). It appears that before the 
Sessions Judge the Public Prosecutor of Ramnad conceded that 
alter refusing to adjourn the case the Magistrate heard the 
arguments in the case before he pronounced judgment. If 
that were so, the trial would not have been over before the 
intimation of intention to apply for a transfer was made. In 
an affidavit in support of an application to this Court for bail 
(Cr.M.P. No. 288 of 1928) the vakil for the accused asserted 
that some arguments in the case were heard by the Magistrate 
after he refused the adjournment and before he pronounced 
judgment. But the Magistrate himself has stated that he heard 
no arguments in the case after refusing the adjournment. His 
diary shows that, when the judgment was about to be pronounced, 
an application under section 526 was made and dismissed and 
that he then pronounced judgment. His order on the applica- 
tion itself shows that the application was presented when the 
judgment was about to be pronounced. The Prosecuting Sub- 
Inspector of Police who conducted the prosecution has made an 
affidavit that no arguments were heard after the application for 
adjournment was made. I am informed that the Local Public 
Prosecutor who made the “concession” before the Sessions Judge 
had not appeared at any earlier stage of the case and was not 
instructed to make any such “concession.” I must accept the 
Magistrate’s account of what happened before him, which, as 
I have mentioned, is supported by the record of the case, and 
find that no argument was heard after the application for ad- 
journment was made but that the case had heen closed before 
that application was made. It has been contended for the accus- 
ed that nevertheless an application made before judgment was 
actually pronounced would be made in the course of the trial 
within the meaning of section 526 on the ground that the trial 
includes the pronouncing of judgment. But sections 366 and 
497 of the Code make it clear that a trial, as that word is used 
in the Cede, is over before the judgment is pronounced and 
that the pronouncing of judgment is no part of the trial. I 
find, therefore, that the intimation of intention to apply for a 
transfer and the application for adjournment fer that purpose 
on 26th April, 1928 were not made in the course of the trial 
and that the Magistrate’s refusal to adjourn the case did not 
k—28 
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Ma ‘violate. provisions of section 526 (8) and did not invalidate 
Prosecutor, .the trial. 
2c1a8 a ot 
v. NS. Revision peittion alowed and appeals remanded. 
Chockalinga 
Ambalam. 
PRIVY COUNCIL. 
:[On appeal from the High Court of Judicature at Madras.) 
PRESENT:—Lorp PHILLIMORE, LORD ATKIN AND SIR 
' LANCELOT‘ SANDERSON. 
Rajah Keesara Venkatappayya, since deceased, 
and others .. Appellants* 
Vv. 
‘Rajah Nayani Venkataranga Row .. Respondent. 
PC. Registration Act of 1908, Ss. 41, 40, 32 and 2 (10)—Amthority to adopi— 
ee Presentation for registration—Person having right—Representative of minor 
Rajah ‘adopted son—Natural father of minor if a—Adoption into same family— 


Koesara Adoption into a different famsly—Distinction—Decision of Registrar as tr 
ik nan compelency of person to present documcnt—Effect of —S. 26—Document 
de exectsted outside British India—Registration duly of, in Bretish India— 
Rajah ‘Kalidity—Attack on, on the ground that document was not presented for 
Nayani regtiration witha four months of its arrival in British India tf open— 
Venkata- Concurrent findings of fact—Rale of Pray Councu as to-——-Ejectoment sust 
ranga Row. —Onus on plaintif in—Infirmity in defendant's title—Civil Procedure Code, 
S. 13-—Adoption—Status of—Decision of Courts in Nisam’s Dominions 

as to—If-and when res judicata in British India Courts. | 


>Where a> child: is adopted into the same family, and his natural father 
is. (he nearest male- agnate, and the proper person io be appointed guardian, 
and the“ proper person to act as natural guardian in the absence of any 
judicial appointment, the natural father is ‘the representative of the 
.adopted “son within the meaning of section 32 read with section 3 of the 
Registration Act of 1877, and is as such entitled to present the authority 
to adopt for registration under section 40 of the said Act. 


The definition of representative in section 3 of the Act does not make 
it’ equal to guardian, but says that-it includes guardian 

. Quacre, therefore, where a child of tender years adopted into a different 
family from that of his natural father is actually residing with his natural 
father, and has no appointed guardian, the natural father cannot well be 
said to be the representative of the child within the meaning of section 3, 

Section 41 ot the Act makes the Registrar the Judge whether ‘the 

. person; preseuting the authority is entitled to present it. 


. Quaerc, whether, after the duc registration in British India of a docu: 
‘ment which had been executed outside British India, the validity of ils 
registration can be attacked upon the ground that the document was not 
‘presented for registration within four months after its arrival in British 
‘ India as required by section 25 of the Act of 1877. 


‘The ordinary rule of the Board is not to interfere except in very 
special cases with decisions tuining on concurrent findings of fact. 


Menawan 
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In a suit in eyectment brought by a person claiming to be the nearest 
heir of the last male owner of the suit property against a person claiming 
to be the adopted son of the last male owner, held, that the plaintiff had to 
prove his title before any inquiry was made into the defendant’s title. 

Quaere, whether a person who was at the time resident in and was a 
subject of the State of the Nizam, can rely upon the fact that his status as 
the adopted son of a deceased person was accepted by the Courts in the 


Nizam’s dominions as a decision binding on the British Indian Courts on ` 


the question of his status precluding all dispute as to the fact and lawful- 
ness of his adoption. 

Consolidated Appeals Nos. 12-and 13 of 1925 from two 
decrees, dated the 1st: May, 1919, of the High Court, Madras 
(Wallis, C.J. and Sadasiva Aiyar, J.) affirming two decrees,” 
dated the 14th April, 1914, of the District Court of Kistna at 
Masulipatam. 

The suits relate to the proprietary right in the Zamindari 
of Munagala in the Kistna District, and the main question argued 
in these appeals before the Privy Council was whether the 
adoption of the respondent by Latchamma, the. previous record- 
ed proprietrix of the Zamindari, was valid either generally or 
within British India. 

The- facts relating to the adoption of: the respondent by 
Latchamma may be stated shortly as follows :— 

Latchamma married a Deshmukh of Hyderabad, one Nayani 
Venkata Ramayya. He died on the 15th May, 1875. On.the 10th 
May, 1875, at Vavilala, Nizam’s dominions, he is said to have 
executed a written authority to adopt, and om the 15th May, 1875, 
a few hours before his death, to have given.this into his wife’s 
hands at Torrur, also in the Nizam’s dominions. Latchamma did 
not act on this power of adoption till 19th November, 1883, when 
she adopted the present respondent. Latchamma died on the 26th 
March, 1892. The authority to adopt was presented for registra- 
tion to the Sub-Registrar at Bezwada on the 20th August, 1892, 
by ‘Nayani Raghava Redd? (the respondent's natural father), res- 
pondent then being a minor about fourteen years old, and was in 
fact registered. The appellants disputed the validity of the registra- 
tion on two grounds:—(1) that the power was not registered with- 
in four months from the date of its arrival in British India; and 
(2) that it was not presented by a person having authority to 
present. 

The case was tried by the District Judge of Kistna, who, on 
the 14th April, 1914, delivered one judgment and passed two decrees 
dismissing both suits. He summarized his conclusions: as 
follows :-— . ° 


‘The adoption of the defendant was valid and legally carried out. 
The power to adopt was duly registered in British India within four months 
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of its first being brought into British India There were no irregularities 


in its registration that would invalidate it.’’ 


The plaintiffs preferred two appeals to the High Court of 
Madras, and the appeals were heard by Sir John Wallis, Chief 


“Justice and Mr. Justice Sadasiva Aiyar, who on the Ist May, 1919 


passed two decrees dismissing both appeals. The learned Judges 
delivered separate judgments. On the question of registratio:i 
the learned Chief Justice held that the Indian Registration ` Act 
did not apply to the authority to adopt the respondent. Sadasiva 
Aiyar, J., agreed with the District Judge that the authority to 
adopt was not received within British India more than four months 
before it was presented for registration and that the presentation 
for registration was valid. The proceedings in the High Court 
are fully reported in Venkatappayya v. Venkataranga Row.) 
From the said decrees of the High Court the plaintiffs pre- 
ferred these two consolidated appeals to His Majesty in Council, 
and contended (tnter aha) that “The learned Judges ought to have 
held that the presentation of the document by the natural father 
of the defendant is improper and renders the registration null 


and void,” and that “The natural father is not one of the persons ` 


who can present the document. He is neither a natural guardian, 
nor one appointed by law. Any rules to the contrary framed under 
the Registration Act are ultra vires and are not binding on Courts 
of law.” 

A. M. Dimne, K.C. and J. M. Parikh for appellants. . 

W. H. Upjohn, K.C., Leslie De Gruyther, K.C., K. V. L. 
Narasimham and Subba Row for respondent. 

Dunne, K.C.—The authority to adopt cannot affect pro- 
perty in, British India unless registered in compliance with the 
provisions of the Indian Registration Act. 

[Sir Lancelot Sanderson.—The Chief Justice says that the 
Indian Registration Act does not apply at all in this case. ] 

What the learned Chief Justice said was that the Registra- 
tion Act could not apply to a foreigner. 


. [Lord Phillimore. —Section 40 of the Act does not touch f 


adoption. The section refers only to authorities to adopt. 


According to the Law of Hyderabad State, a widow can adopt; 


and if she adopts, is it necessary for the authority to be register- 
ed?. What you have to prove is that-by the law of a sheer 
the boy is recognized as the adopted son. ] i 

But that would not enable a person to come from Hydera- 
bad and bring a suit th British India on a parol authority to 
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adopt. The British Indian Legislature tells the Courts not to 
recognize authorities to adopt unless registered. 

[Lord Philimore.—If the boy was adopted according to the 
law of Hyderabad, it is sufficient in British India. When the law 
of India permits such-adoptions, and the adoption has taken 


place according to the law of the domicile, cannot the boy show . 


that according to the law in force in Hyderabad he was adopted ?] 


The only question is, can this document be put in evidence 
in face of the provisions of the Registration Act. 
[Lord Philliimore—-He cannot put it in evidence, but 


cannot he say that he was adopted by the lady in Hyderabad?] 
‘Upjohn, K.C., referred to the proceedings in the Hydera- . 


bad Courts, where it was held that the adoption was valid. 

The Chief Justice says that the Registration Act is not 
intended to apply to documents executed by persons not domi- 
ciled in British India. On the construction of the Act itself, he 
agrees with Sadasiva Aiyar, J., that section 32 has to be read 
with section 40. 

[Lord Phillimore.—-I suppose there is no evidence sic 
this document was received within four months in British India. ] 


[Lord Atkin —You would not quarrel with the statement in- 


the judgment of Sadasiva Aiyar, J., that “even if the Sub-Regis- 
trar erroneously thought that it was presented within four months 
after its arrival in British India, once he effected the registra- 
tion his irregularity in having registered it was sures by sec- 
tion 87 of the Registration Act.]* 

[Lord Philltmore.—In dealing with succession to property, 
we must recognize the law of domicile. ] 


There is no question that in A the boy is treated 


as the adopted son. 
-i [Lond ‘Philimore—There was an nae in the Hydera- 
bad Courts and they held-that he was, the adopted son. | ` 


[Sir Lancelot Sandérson.—S. 32 has to be read with S. 40,” 


and you a to chad that a natural father-was the agent. | 


sof 1 
A kam aaa kagaagaan | 


~*In the passage above -cited, haha dus reported in Venkatap payya v. 
Venkatarangg Row, (1919) 38 M.L.J. 185: 59 I.C] 997, but omitted in Ven- 
katappayya v. Venkataranga Row, (1919) VER. 43 Mad) -Sadasiva Aiyar, J., 


was merely putting forward: the argument of defendant’s coùnsel, and his | 


Lordship’s own opinion was that the registration of a document presented 
beyond the prescribed period of four months. w&s not a mere irregularity 
which could be cured by: section 87 of the Registration Act; (see Venkaiop- 
payya v. Venkaiaranga Row, (1919): LL.R. 43 M 308).—K.J.R 
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See definition of “representative” in S. 2, sub-section (10), 
which includes the guardian of a minor. I rely on the judgment 
of: Lord Atkinson in Amba v. Shrinivasa Kamath and also on 


_ Lord Salvesen’s judgment in Vtjayaratnam v. Sudarsana Rao.* 


[Lord Phsilimore-—Who presented the document for re 
gistration in the case last cited?] 


The legatee under the will. 


[Lord Phillimore—A legatee under the will could presni 
it as a will, but not as an authority to adopt, as he would be a 
stranger. It was in that case an authority to adopt registered 
at the instance of a legatee, but not a will, and under: the 
circumstances it was: held that it was not properly presented. | 


[Lord Phsllimore.— There, at the time of registration, the 
widow had not adopted, and there was no one else to present the 
décument. In the case now under appeal, the adopted boy could 
present. In Vijayarainam v. Sudarsana Rao* there were only two 
people who could present (namely, the donee and the adoptive 
son), but there was at the time no adopted child. | 


_* (Lord Atkin —The document there was presented for regis- 
tration by a legatee. The Privy Council held that, inasmuch as 
the will was inoperative, it could not operate as a will, and there- 
fore as it gave authority to adopt, it had to be registered as if it 
was an authority to adopt conferred by some other document (not 
being a will). The document there was no more a will than 
a bill of exchange. It was a paper writing which: could be 
valid as an authority to adopt, and as an authority to adopt it 
was presented by a person wHo Had no power to present it as 
such, though he had very good authority to present it as a 
will]; 

I rely on Narayana Reddi v. Audilakshmi Ammalt'a judg- 
ment of Kumaraswami Sastri and Reilly, JJ: It relates to an 
authority to adopt given to a minor, a married girl, by her hus- 
band, and‘presented’*by the minor’s natural father. - 

[ Lord: Atkin —In: Amba v. Shrintvasa Kamathi was the 
husband still alive when the document was presented ?] 

Yes. The document in the Madras Law Weekly case was 
presented by. the minor’s-father. She was married. The learn- 
ed Judges held that the document was not presented'by a person 








2 (1921) 26 C.W.N. 369. 
3 (1925) L.R. 52 I.A. 305: 48 M. 614: 49 M.L.J. 247 (P.C). 
4. (1928) 1.U,R, 51 M: 462; 55 M.L.J. 102; 27 L.W. 469, 
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entitled to present it. They quote Amba v. Shrinivasa Kamath? 
and say that the question is concluded by that Privy Council 
decision. They dissent from Venkatappayya v. Vetkataranga 
Row," which is the case now before your Lordships. 

[Lord Atkin—The ratio decidendi of Amba v. Shrini- 
vasa Kamatlw was that the father of a married minor girl was 
not her natural guardian. | 

The husband there was ae though living apart from his 
minor -wife. 

[Lord Phillimore—After marriage, the husband was 
ihe guardian, and so the father was not the guardian to present 
the- document for registration. The Privy Council there said 
that the: father was not the legal or the natural guardian of the 
minor. | 

Section 40 does not contemplate presentation by a repre- 
sentative. 

[Lord Atkin—lIt is an elementary rule that a person can 
act through an agent. | 

[Lord Phillimore.—It would be curious to hold that a guard- 
iam could not present a document. The decision you cite from 
Narayana Reddi v. Audilakshnu Animal says that there could be 
no guardian at all under S. 40 to present the documents. That 
cannot be right. You must construe section 32 with section 40. j 

J. M. Parikh on the same side: Part VI of the Registra- 
tfon Act excludes Part VIII. l . 

[Lord Phallimore—There is nothing in Part VI which ex- 
cepts Part VIII. | ; 

Part VI does not contemplate Wills, the registration of which 
is optional; sce section 18. 

[Lord Plallimore,—] suppose it means a will in the life- 
time of the testator. | 


[Lord Atkin—Section 32 refers to every document, whe- 


ther optionally or compulsorily registrable. ] 
| [Lord Phillimore——You cannot register a will or an autho- 


rity to adopt without the consent of the testator or the donor of 
the authority. | : 


I submit that section 32 cannot be read with the latter’ part 
of section 40. 


kamar aaa aaa 
mete Aeaee nemaha a atan = amana yan Pi. | 


1. (1919) I.L.R. 43 M. 288: 38 M.L.J. 149. 
2 (1921) 26 C.W.N. 369. 
4 (1928) I.L R. 51 M 462: 55 M.L.J 102: 27 L.W. 469 
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W.H. Upjohn, K. C. for respondent. 

[Lord Phtllimore.—Is there any Act which allows a guardian 
to present an authority to adopt on the minor’s behalfr] 

There is no express provision, except section 27 of the 


- Guardian and Wards Act which relates to the duties of guard- 


ians in respect of the ward’s property. ` 

[Lord Atktt.—The Guardian and Wards Act does not deal 
with the powers and obligations of a natural guardian. ] 

The definition of guardian in section 4 of the Act certainly 
includes a natural guardian. 

Their Lordships asked Mr. Upjohn to address them on ‘the 
question of registration, namely, whether a guardian can act 
at all, and whether the minor’s natural father in the present case 
was his guardian in fact? 

[Lord Aitkin —You have got to show that the defendant 
was properly adopted. ] 

[Lord Philimore—You cannot succeed unless you show 


that the adoption was made under the authority of the lady’s 


husband. | 
* Succession to immoveable property in British India depends 


“upon personal law. The general rule is: that a man’s title to 


succeed to 1mmoveable property depends on his personal law. 

The presentation for registration in this case was by the 
ininor’s guardian. By reason of his adoption my client ceased 
to belong to his natural family, but the natural father would still 
be the nearest agnate. 

Dunne, K.C.—I accept that proposition. 

[Lord Atkin.—When enquiry was made by the Sub-Regis- 
trar, was any objection preferred to the presentation by the 
natural father? | 

“No. 

[Lord Atkin.—lIf{ they had then objected, the adopted son 
could have, been produced to present the document, and th» 
defect could have been cured at once. | 

De Gruyiher, K.C., points out, referring to Jambu Prasad 

Muhammad Aftab Ali Khan,’ that a different view has DESA 
eee by the Board. 

[Sir Lancelot Sanderson. — Here, the guestion is, aa 
the father was the natural guardian?] | 

[Lord Phillimore-—The question here is, whether die 
father, not ‘merely qua his natural father, but as the nearest 


5. (1914) L.R. 42 I A. 22:1.L.R 37 A 49: 28 M.L.J. 577 (P.-C). 
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male relation of the adopted boy, was entitled to present the 
document. | | 

[Lord Atkin, after perusing Jambu Prasad v. Muhammad 
Aftab Alt Khan,’ distinguishes that case. | 

[Sir Lancelot Sanderson.—In that case, apparently, the 
person contesting the registration was the mortgagor. | 

[Lord Phillimore-——The father here was the de facto guard- 
ian and the person qualified to become, by appointment, the 
de sure guardian. | 

See the definition of “representative” in section 2, sub- 
section (10) of the Registration Act; the sub-section does not 
say, a guardian appointed by the Court. It simply says, any 
guardian. The father in this case was the natural guardian 
and representative of the boy. 


The father was (1) the natural guardian, (2) the nearest 
male relation in care of the boy, and (3) he was in fact acting 
as the natural guardian. All these facts show that he was the 
guardian. See Nirvanaya v. Nirvattaya* and Watson & Co. v. 
Sham Lal Mittet.” The decision in Nirvanaya v. Nirvenaya* 
fully bears out my contention. 

[Lord Phillimore.—tIn that case, it looks as if the boy was 
only adopted for certain religious purposes, f.e., as a disciple, and 
not for all purposes. As regards Watson & Co. v. Sham Lal 
Miiter™ it was held that the mother was acting in the interests 
of the son and therefore the compromise was binding. Some- 
body there suggested that she was acting in opposition to the 
son, but it was held the other way.) 

[Sir Lancelot Sanderson.—In your case, the natural father 
was still the guardian and as such could present the document 
for registration. ] ; 

[Lord Phillismore—The father, even after the adoption, 
was the nearest male relative and as such was the guardian, and 
could present for registration. ] 

We have here these accumulated facts: (1) the natural 
relationship; (2) the agnatic relationship; (3) the living with 
the father. All these show that he was the representative. If 
he was not the representative, who else could be? 

a Nee Pa i ne oe 
5, (1914) LR 421A 22: ILR.37A o MLJ. 5W (P.C.). 


: 28 
6. (1885) 1.L.R 9 B. 365. 
7. (1887) L.R. I4 ILA. 178: I.L.R. 15 C 8 (P.C). 


R—29 
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[Lord Phillimore.—Rejecting for the moment that he was, 
so to speak, the physical father, he was undoubtedly the agnatic 
relative and natural guardian, and so could present the document. | 

He was the natural father who was fighting for the son to 
complete thé adoption. 

To sum up in one word, he was the representative; see sec- 
tion 32 of the Registration Act. 

[Lord Atkin.—It is not disputed that once you establish the 
guardianship, he is the representative. | 

[Str Lanceloi Sanderson.—When was the point first raised 
that the document was not presented by the proper person? | 
. It was not taken, I think, until the trial of the action. It is 
not brought out in any plea. 

[Lord Atkin refers to issue No. 7, “Whether the alleged 
written authority, dated 10th May, 1875, is invalid and inopera- 
tive in British India.” | 

The decision in Amba v. Shrinivasa Kamathi,’ upon which 
my learned friend, Mr. Dunne laid so much stress, is clearly dis- 
tinguishable. See Mayne’s Hindu Law, para. 211. When a 
minor girl is married, the husband is the guardian, although they 
are not living together. This disposes of that ruling. There, 
the husband was the guardian. The appellant in that case wds 
a married woman and her father had ceased to be her natural 
guardian and had not been appointed the legal guardian, and he 
was not therefore her representative. I submit that the decision 
in Amba v. Shrinivasa Kamath really supports my conten- 
tion. It implies that had the father been the natural guardian, 
he would have been the proper person to present the document. 


The decision in Vijayerainam v. Sudarsana Rao? is also 
distinguishable. 

[Lord Plullimore—That case is clearly distinguishable. | 

I also submit that the case cited from Narayana Reddi v. 
Audilakshmt Ammal can be distinguished. 

A. M. Dunne, K.C., replies. The whole point turns on 
the construction of section 40 of the Registration Act, and in 
constructing it, my learned friend, Mr. Upjohn, puts it that you 
have to construe it as merely supplementary to the general pro- 
visions of section 32, and as merely ancillary thereto, and not 
as a separate provision. 





2° (1921) 26 C.W.N. 369. 
3 (1925) LR. 521.A 305: I.L.R 48 M. 614: 49 M.L.J. 247 (P.C.). 
4. (1928) 1.L.R. 51 M. 462: 55 M.L.J. 102: 27 L.W. 469, 
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See section 41, which says that the Registrar has to be satis- 
fied that the person presenting the authority is the proper person 
under section 40. Section 40 enacts that only certain persons, 
in certain events, can present. My learned friend’s argument 
would leave out the important words “under section 40” from the 
last para. in section 41. I submit that section 40 is complete by 
itself and cannot be read along with section 32. 


23rd Nov. 1928. Their Lordships’ judgment was delivered 
by 

Lorp PHILLIMORE.—These are two consolidated appeals in 
two suits both brought so long ago as the year 1895, being claims 
to the Zamindari of Munagala in the Kistna District. They arose 
in the following circumstances :— 


Kodanda Ramayya, who was Zamindar, died in the year 
1854. He left no son; but his mother, his widow, and a daughter 
by her named Latchamma survived him. She married a sub- 
ject of the Nizam of Hyderabad, who died in 1875. Her hus- 
band was said to have given his wife an authority to adopt a 
son, and it was asserted on behalf of the present respondertt, 
Nayani Venkata, that he had been so adopted. The Court of 
Wards took possession of the estate on behalf of the women, 
and it was enjoyed by them, not without question, until the death 
of Latchamma, in March, 1892. 


Thereupon disputes arose, and various members of the, Kee- 
sara family, who were agnates of the last male Zamindar, claim- 
ed that the estate was an ordinary Hindu estate owned by a joint 
Hindu family, further saying that the present respondent had 
no title as an adopted son, there neither having been any autho- 
rity to adopt nor any adoption in fact. The defence set up a 
custom of impartibility and descent by lineal primogeniture and 
the title by adoption, and further pleaded the Limitation Act. 

The, District Judge, in a very careful judgmenf, found that 
the estate was an impartible one, and that the plaintiffs’ claim 
was ill-founded, resting largely upon forged documents; and he 
dismissed this suit, which though first in time is second under the 
order consolidating these appeals. The District Judge further 
held that the defence of the Limitation Act, if it was required, 
would have been a sufficient answer to the suit. 

On appeal, the High Court affirmed this judgment. Both 
Judges held in express terms that the case of the plaintiffs had 
not been established. The Chief Justice further held that the 


Lord, 
Philllmore. 
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defence of the Limitation Act was good. The other Judge did 
not find it necessary to express an opinion on the point. 

When the matter came before their Lordships, counsel for 
the appellants in the first suit found himself unable to resist the 
conclusion that the decisions in India had turned upon matters 
of fact upon which there were concurrent findings in both Courts, 
and he was unable to take this case out of the ordinary rule of 
this Board, refusing to interfere except in very special cases with 
decisions turning on concurrent findings of fact. It was clear, 
therefore, that this appeal must fail. 

In the second suit, first in the consolidation order, one of 
the Keesara agnates purported to accept the position that the 
estate was hy custom an impartible estate. He did not, how- 
ever, accept the further proposition that it descended by lineal 
primogeniture, He claimed that he was the nearest reversionary 
heir excluding the respondent, whose adoption he contested. The 
defence denied the plaintiff's title, set up the adoption, and plead- 
ed the Limitation Act. When the case came before the District 
Judge, he decided in favour of the respondent on all grounds. 
He held that the estate descended by lineal primogeniture, and 
that if this was the case, the plaintiff was not the next heir, 
even if there were no adoption. He further held in favour of 
the adoption and the defence of the Limitation Act. 


When the case came before the High Court, the decision 
was affirmed, and the appeal was dismissed. The learned 
Tudges of the High Court do not appear to have considered the 
question whether the plaintiff was, if the adopted son were 
excluded, the nearest reversionary heir. But the conclusions 
at which they had arrived in the former suit were sufficient for 
dismissing this suit also; and accordingly both appeals were 
dismissed on the Ist May, 1919. 

Here, their Lordships must pause to comment-upon the 
lamentable delay which has taken place. These suits, as already 
observed, were both started in the year 1895 in respect of claims 
which, if well-founded, would have accrued in 1892. It is true 
that some of the delay is to be accounted for by the fact that 
when the cases first came before the District Judge, he attempt- 
ed to deal with them by a short cut, deciding in favour of the 
respondent on 21st May, 1904, and that time was consumed in 
the appeal from these orders and the consequent remand. But 
he gave his second judgment on 14th April, 1914, and it has 
taken till now to bring the matter before their Lordships. Some 
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delays are to be accounted for by the fact that in the agnates’ 

suit there were very many plaintiffs, and that all of them except 

the one plaintiff were made defendants in the other suit; and 

that from time to time deaths occurred, and that new parties 

had to be added by way of revivor or of supplement. 
But, even so, the delays are discreditable. 


Now with regard to the second appeal. It was rightly con- 
tended by Counsel for the respondent that before any enquiry 
was made into his client’s title, the plaintiff had to prove his 
own title, and that upon the holding of the District Judge, 
which he was prepared to support, the plaintiff had in any event 
no title. So far as this line of defence was indicated, it seem- 
ed to their Lordships not unlikely that it would succeed. But 
as it also seemed to their Lordships that the grounds on which 
the High Court decided might be sufficient, and that the con- 
clusions arrived at in the first suit as to the impartibility of the 
estate and its descent by lineal primogeniture, must also be 

_accepted in this second suit, they proceeded to hear the argument 
upon the question of adoption. 


Now this was attacked in three ways. First of all it was 
said that Latchamma had never adopted; secondly, that her hus- 
band had never given her authority to adopt; and thirdly, that 
the alleged written authority to adopt, on which reliance was 
placed, could not be looked at as it had not been registered 
in British India as required by the Registration Act. 

Several of these points turn on questions of fact. Both 
Courts found that Latchamma had adopted the respondent. Both 
found that there was no oral authority from her husband, but 
both found that the written authority, if it could be looked at, 
was genuine. Then came the questions under the Registration 
Act, and here again one of these questions also turned upon fact, 
and so turning, was again found in favour of the respondent, and 
upon none of these questions of fact has any reason been shown 
to their Lordships for not accepting the coricurrent findings. 


The Indian Registration Act, 1877, provides by section 17 
that an authority to adopt not conferred by a will shall be 
registered, and by section 25* that any document requiring regis- 
tration which has been executed outside British India, shall be 
presented for registration within four months after its arrival 
in British India, and by section 49 that no document required 


— 


*Corresponding to section 26 of the present Registration Act. 





ranga Row, 
Lord 
Phillimore. 





230 THE MADRAS LAW JOURNAL REPORTS. [ voL. 


by section 17 to be registered shall be received in evidence unless 


registered in accordance with the Act. 

It was contended for this appellant that Latchamma, who 
had left Hyderabad after her husband’s death, and come to 
reside at her old home, had brought the document with ‘her 
into British India, more than four months before she present- 
ed it for registration. This issue of fact, if it was open after 
the decision of the Registrar, was found in favour of the res- 
pondent. 


The one question that then remained was whether the docu- 
ment which was in fact registered had been duly presented as 
required by the Act. 


The sections which relate to this matter are the following: 


32 ‘‘Except in the cases mentioned in section 31 and section 89, every 
document to be registered under this Act, whether such registration be com- 
pulsory or gptional, shall be presented at the proper registration office, 

“by some person executing or claiming under the same, or, in the case 
of a copy of a decree or order, claiming under the decree or order, 

OF by the representative or assign of such person, 

‘or by the agent of such person, representative or assign, duly authorized 
by ME tian executed and authenticated in manner hereinafter 
mentioned. ”? 

40 “The, testator, or after his death any person claiming as executor 
or otherwise under a will, may present it to any Registrar or Sub-Registrar 
for registration, 

‘tand the donor, or after his death the donee, of any authority to 
adopt, or the adoptive son, may present it to any Registrar or Sub-Registrar 
for registration ’ 

41. “A will or an authority to adopt, presented for registration by 
the testator or donor, may be registered in the same manner as any other 
document. 

“A will or authority to adopt presented for registration by any other 
person entitled to present it, shall be registered if the registering officer 13 
satisfied, 

(a) that the will or authority was executed by the testator or donor, 
as the case may be; 

(b) that the testator or donor is dead; and 

(c) that the person presenting the will or authority is, under section 40, 
entitled to presen? the same ”’ 

Now the authority to adopt was presented to the Registrar 
on 20th August, 1892, by Nayani Raghava Reddy, who describes 
himself as natural father and guardian of the minor. The Regis- 
trar examined witnesses and came to the following conclusions :— 

“From the depositions of the above-said witnesses J have satisfied 
myself with respect to the matters mentioned herein below :— 

(1) That this document was executed and given by the person who 
purports to have executed agd given it. 

(2) That the executant is dead. 

(3) That the person who presented this document has authority 
according to section 40 of the Registration Act to present the same.” 


+ 


A 
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And thereupon he registered the document. 


The contention is that the person presenting was, though 
the Registrar had accepted him, nevertheless not the person who 
could lawfully present under the terms of the Act. The argu- 
ment took this shape. First that section 40 excludes the pro- 
visions of section 32 and limits the persons entitled to present 
for registration an authority to adopt, to the actual donor if 
living, and to the donee and the adopted son after the donor's 
death, and that it will not do to have it presented by the repre- 
sentative of the adopted son. 

Their Lordships do not take this view. They agree with 
the learned Judges in the Court below and on this particular 
point they would specially refer to the judgment ‘of the second 
Judge in the High Court, Sadasiva Aiyar, J. 

Santinn 19 ig intended for the rase nf what may he called 
ambulatory documents, documents which can be revoked at any 
moment, and which will have no binding effect till the death 
of the executant, and to that extent they are taken out of S. 32. 
An intended executor, legatee or donee of a power might pos- 
sibly under section 32 be considered as a person claiming under 
the instrument. But he is not to be allowed to present a docu- 
ment for registration while it is still capable of revocation. 
On the other hand, the class of persons who after death may 
claim to register, is defined and it may be said expanded. It is 
not merely the executor but also the legatee. It is not.merely 
the donee of the power to adopt, but also the person claiming 
to have been adopted. These are the principals. Then given 
the principals, section 32 introduces certain agents who can take 
the place of principals, and one of these agents is the representa- 
tive of a person claiming under the document. Now the word 
representative is defined in section 3* as including the guardian 
of a minor. Here the person presenting describes himself as 
being the natural father and guardian It is said that when 
adoption has once taken place, the adopted child is removed 
wholly out of his natural family, and that his natural father 
has no longer a legal relation to him. This may be taken to be 
the case; but what is to happen when a child of tender years, as 
was the case here, is actually residing with his natural father, 
and has no appointed guardian. When one remembers that the 
definition of representative does not make it equgl to guardian, 
but says that it includes guardian, might it not well be said that 


wawan = 





*See now section 2, sub-section (10) of the Indian Registration Act, 1908. 
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in these circumstances and in the absence of any legally appoint- 
ed guardian the natural father was the representativer 


However, it is not necessary to decide this. It appears that, 
as so often happens, the adoption was of a child of the same 
family, and that if the child be taken as having entered into 
his adoptive father’s family, the natural father was neverthe- 
less the nearest male agnate, and the proper person to be appoint- 
ed guardian, and the proper person to act as natural guardian 
in the absence of any judicial appointment. If there were any 
doubt upon these facts, it might further be observed that, by 
section 41, the Registrar is made the Judge whether the person 
presenting the authority is entitled to present it, and though 
objection was raised on behalf of this appellant to the registra- 
tion on the ground that it was out of time, no similar objection 
was raised as to the propriety nf the person prooonting. 


If this conclusion be arrived at, it is as unnecessary to enter 
upon the defence of the Limitation Act as it is upon the question 
of the plaintiff’s title. Neither is it necessary to discuss the 
important but somewhat abstruse question, whether the respon- 
dent being at that time resident in and a subject of the State of 
the Nizam, can rely upon the unquestioned fact that his status 
as an adopted child was accepted by the Courts in the Nizam’s 
dominions, as a binding decision on the question of his status 
precluding all dispute as to the fact and lawfulness of his 
adoption. 


Upon the whole their Lordships will humbly advise His 
Majesty that both appeals fail, and should be dismissed with 
costs. 


In 1913 a petition by the respondent was before the Board 
applying for special leave to appeal from the orders remanding 
the suits. The Board did not feel able to advise that special 
leave to appedi should be granted from interlocutory orders, so 
their Lordships directed the petition to stand over generally 
until the proceedings on the merits in the Courts below had 
terminated, and they intimated that the costs of that application 
ought to be costs in the suits. As no order has been made in 
the Courts below as to these costs, it remains for their Lord- 
ships to advise that these costs shotld be included by the res- 
pondent in hisecosts ofthese appeals, which the appellants will 
pay. As the petitioner has been successful in these appeals his 
petition has no further object and should be dismissed. 
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“the certificate referred to in Order 21, Rule 2, Civil Procedure Code, 1908, 
shall be in the form appended below. It may be presented without any 
formal application and need not be stamped, hut if accompanied by a formal 
application, such application must be stamped under the Court Fees Act in 
which case the value of the stamps shall not be charged as costs against 
the judgment-debtor.’’ 


It has been held over and over again in India that Art. 181 
of the Limitation Act does not apply to purely ministerial matters 
upon which the Court makes no order. So far as Oudh is con- 
cerned, undc: Rule 168, no application at all is necessary by thc 
decree-holder to certify a payment. 

[Lord Phillimore.—Your client (the decree-holder) in fact 
put in what purported to be a formal application to certify. ] 

Tt was merely an intimation to the Court. All the decrev- 
holder has te do under the rules 1s to nutlfy the pay mietic tu thi 
Court, which is a purely ministerial act. 

23rd Nov. 1928. Their Lordships’ judgment was deli- 
vered by 

SIR LANCELOT SANDERSON.——By an order of His Majesty 
in Council, dated the 22nd April, 1927, special leave was grant- 
ed to the appellant Raja Shri Prakash Singh to appeal against 
the decree of the Chief Court of Oudh, dated the 4th of October, 
1926. 

The facts relevant to the appeal are as follows:— 

By two mortgage deeds, one dated the 24th March, 1911, 
to secure the sum of Rs. 3,50,000 and interest and the other, 
dated the 20th March, 1913, to secure the sum of Rs. 12,00,000 
and interest, certain property now belonging to the appellant 
was mortgaged to the respondents. In the year 1916, the res- 
pondents brought a suit in the Court of the Subordinate Judge 
of Sitapur to recover the amount due on these two mortgages 
and future interest against Raja Debi Prakash Singh (the 
father of the appellant since deceased) and the appellant; and 
on the 4th December, 1916, a decree was passed in the terms 
of a compromise made between the parties. 


_ By the said compromise it. was agreed that a sum of 
Rs. 16,67,049-12-6 was due under the said mortgages including 
interest and costs and it was provided that out of the aforesaid 
sum the sum of Rs. 3,754 for costs was to be paid within a week 
(and this was done) and that the sum of Rs. 16,63,295-12-6 
which after payment of costs wout remaiñ due was to 
be paid by instalments of Rs. 60,000 (to be paid on each 30th 
April of the years 1917 to 1922 inclusive) and of Rs. 80,000 
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(to be paid on each 31st October of the years 1917 to 1921 
inclusive) and that the whole of the balance with interest as 
therein provided was to be paid on the 31st October, 1922 and 
that the respondents should be entitled to take out execution for 
the whole amount as might then be due under the decree by 
annulment of instalments and to recover the same by sale of the 
mortgaged property in three cases, one of which was stated as 
follows :— 


“If the instalments are only partly paid and the total shortage in 
the payment ofany instalment or instalments owing to such part payment 
amount to Rs. 60,000 or in other words, so long as the total unpaid amount 
of instalment or instalments is below Rs. 60,000 the Bank’’ (that is the 
Respondents) ‘will not acquire right to execute the decree hut it will 
Aranire right to omooule us suun ay {He Attpars amount to Ro 60,000."' 


lt was also provided that in the event of the BA 
having to execute their decree under the contingencies therein 
above mentioned, it should be open to the respondents to execute 
the decree without applying for and obtaining a decree absolute 
or final decree for the sale of the mortgaged propertres. 

On the 14th March, 1917, the respondents certified to the 
Court of the learned Subordinate Judge, payments by the judg- 
ment-debtors, 5.€., by the appellant and his father amounting 
to Rs. 40,000 and such payments were duly recorded. 

Further payments were made from time to time by the judg- 
ment-debtors to the respondents out of Court, the date of the 
last payment being 26th October, 1923. It was agreed by 
the learned counsel for the appellant that the total amount of 
unpaid instalments was below Rs. 60,000 until April, 1922; 
in other words that the arrears of instalments for the first time 
amounted to Rs. 60,000 in April, 1922. 

With the exception of the Rs. 40,000 already mentioned. 
the respondents did not certify to the Court any of the afore- 
said payments until the 8th of December, 1924. 

On that Gate a document was filed on behalf of the res- 
pondents in the Court of the learned Subordinate Judge. 

. Tt was headed “Application under Order 21, Rule 2, Civil 
Procedure Code” and was as follows:— 

_, The humble petition of Allahabad Bank Limited, Lucknow Branch, 
plaintiff decres-holder most respectfully showeth :— 

j (1) That on the 4th December, 1916 a decree for Rs. 16,63,295-12-5 
was passed against defendant No. 1 now dead and represented by defendant 
Na. 2 and defendant No 2 Kunwar Sri Prakash Singh to be paid accord- 
ing.to the instalments mentioned in para 3 of the compromise filed on behalf 


of the defendants and accepted by the plaintiff’s pleader and agent on 
Ih November, 1916 with interest at Rs. 7-8 per cent per annum. 
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(2) That under the compromise and the decree, it was provided that 
the decree shall stand as a decree for sale of the mortgaged property 
specificd in the Schedules A and B attached to the decree and the com- 
promisc. 

(3) Tht the Bank decree-holder has received Rs. 830,316-80 in 
part satisfaction of the aforesaid decree on different dates as per state- 
ment of decree account attached to this application. 


(4) That the Bank decree-holder certifies the said payments made 
to it and prays that the Court may be pleased to record the same accordingly 
under Order 21, Rule 2 (1) of the Civil Procedure Code. 


The statement of decree account which was attached to the 
said document set out the various payments, the last payment, 
as already stated, being under date October 26, 1923. 

The learned Subordinate Judge on the 8th of December, 
1924, recorded the said payments; no notice of this proceeding 
was given to the appellant, who at that time was the sole judg- 
ment-debtor, his father having dred. 

On the 14th February, 1925, the respondents applied to 
the Court of the learned Subordinate Judge for execution of 


the decree, praying that Rs. 17,39,110-1-1 with interest as men- . 


tioned in the application should be realised by sale of the mort- 
gaged property. 

l The appellant filed written objections on the 23rd May, 1925, 

and raised further objections at the hearing. 

The learned Subordinate Judge framed the following 
issues — 

(1) Is ihe execution application within time? 

(2) Whether the certification and the recording of payments arc 
invalid and barred hy time? 

(3) Whether amount claimed is correct? 

On the 15th May, 1926, the learned Subordinate Judge 
dismissed the appellant’s objections, his findings on the issues 
being against the appellant except in respect of certain sums 
wrongly claimed in respect of interest, which he directed should 
be rectified. , 

The appellant appealed to the Chief Court of Oudh at 
Lucknow against the order of the learned Subordinate Judge, 
and on the 4th October, 1926, the learned Judges of the Chief 
Court dismissed the appeal. The learned Judges, in their judg- 
ment, stated that the position taken up by the appellant was to 
the effect that— 


“Although the Bank applied for execution within three years of the 
first date when cxecution was permitted underethe termseof the decree,’ in 
view of the ciicumstance that the judgment-debtor had made sufficient 
payments in satisfaction of the instalments, the application for the execu- 
tion is nevertheless time-barred, and the decree-holder is left without 
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remedy in respect of the balance due. His learned Counsel has argued 10 
support of this proposition upon three main points- He has argued thas 
in the first place the Court cannot recognise any payments or adjusimencs 
after the 14th March, 1917, on the plea that no certification can be accepted 
by a Court unless it has been made within three years of the date of satis- 
faction. His second point 1s that on the date of the second certification, 
the 8th December, 1924, the decree had automatically become time-barred, 
inasmuch as there had been no certification between the 14th March, 1917, 
and the 8th December, 1924. His third point is that the decision of the 
trial Court to the effect that there had been acknowledgments in writing 
hy the judgment-debtor which saved limitation, is incorrect 


The learned Judges held that a certification of payments 
by the decree-holder under the provision of Order 21, Rule 2 (1) 
of the first schedule to the Code of Civil Procedure of 1908 
was not an application within the meaning of Art. 181 of the 
Indian Limitation Act of 1908, on which the appellant had 
based his argument, and consequently, that the application for 
execution was not time-barred. 


The learned Judges, relying on these findings, dismissed the 


. appeal and did not decide the third point which related to the 


alleged acknowledgments in writing by the judgment-debtor. 


" The argument presented to the Board on behalf of the 
appellant was to the effect that a document filed by the decree- 
holder certifying a payment made out of Court under the pro- 
visions of Order 21, Rule 2 (1) aforesaid, is an application 
withirt the meaning of Art. 181 of the Indian Limitation Act, 
and that it must be presented to the Court within three years 
of the date when the payment, which it is desired to certify, 
was made. ` $ 


It was further argued that an application by the decree- 
holder under the aforesaid rule cannot be made at a time when, 
but for the payments sought to be recorded, the statute would 
have run and the right to execute the decree would be time- 
barred. | 

On this “basis it was argued that in this case the Co 
ought not to have recognised any payments made after the 
14th March, 1917, on which date the payment of Rs. 40,000 
was certified and recorded, and that on the 8th December, 1924, 
the decree, dated the 4th December, 1916, had become time- 
barred as there was no certification of payments by the decree- 
holder between the 14th March, 1917, and the 8th December, 
1924. s . 

On the other hand, it was argued on behalf of the respond- 
ents that it was not necessary for the decree-holder to make a 
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formal application when certifying a payment out of Court 
under Order 21, Rule 2 (1), that the certification of payments 
made by the respondents under the said rule was not an appli- 
cation within Art. 181 of the Indian Limitation Act, and that 
there is no statutory period within which the decree-holder must 
certify to the Court a payment made to him by the judgment- 
debtor out of Court. 

Reliance was placed upon Rule 168 of the Oudh Civil 
Digest and the form referred to in the said rule, and it was 
contended that the terms of the said rule showed that the con- 
tention of the respondents was correct. 

It was further argued on behalf of the respondents that 
they had no right to apply for execution until April, 1922, by 
reason of the payments made by the judgment-debtor, that such 
payments had been certified by them to the Court, that the 
Court had recorded the payments, and therefore that the appli- 
cation for execution of the decree was made within time. 

Many decisions of the Courts in India were cited to their 
Lordships, and it is apparent from a consideration thereof that 
at one time there was a difference of opinion among the learned 
Judges who dealt with the matter. Their Lordships do not 
think it necessary to refer in detail to the cited cases; it is 
sufficient to say that in their opinion the weight of authority, 
especially in the later decisions, seems to be in favour of the 
contention of the respondents—as, for instance, Patmduxang v. 
Jagya, Jalim Chand Patwari v. Yusuf Ali Chowdhir® and Joli 
Prasad v. Srichand.* 


It is necessary, therefore, to consider whether the document 
filed by the respondents in the Court of the learned Subordinate 
Judge on the 8th December, 1924, was an application within the 
meaning of Art. 181. ; 


Order 21, Rule 1 (1) is as follows: — 


‘((1) All money payable under a decree shall be paid as follows, 
namely .— 
(a) into the Court whose duty it is to execute the decree; or 
(b) out of Court to the decrec-holder; or 
_ (c) otherwise as the Court which made the decree directs.’’ 


Order 21, Rule 2, has three sub-rules, and they provide as 
follows:— 


(1) Where any money payable under a decree of any kind is paid 
out of Court, or the decree 13 otherwise adjusted in whéle or in part to 
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the satisfaction of the decree-holder, the decree-holder shall certify suci 
payment or adjustment to the Court whose duty it is to execute the decree, 
and the Court sħall record the same accordingly. 

(2) The judgment-debtor also may inform the Court of such payment 
or adjustment, and apply to the Court to issue a notice to the decree-holder 
to show cause, on a day to be fixed by the Court, why. such payment or 
adjustment should not be recorded as certified; and if, after service of such 
notice, the decree-holder fails to show cause he the payment or adjustment 
should not be recorded as certified, the Court shall record the same accord- 
ingly- . 

(3) A ipae or adjustment, which has not been certified or carded 
as aforcsaid, shall not be recogmzed by any Court executing the decree.’’ 


The terms of Rule 2 (1) do not provide for-any application 
being made by the decree-holder. 


The provision is that where money payable-under a decree” 


is paid out of Court to the satisfaction of the decree-holder, 


the decree-holder shall certify the payment to the Court, and 
the Court shall record the same accordingly. 


The rule contemplates a simple procedure, vig., a certifica- 
tion of payment by the decree-holder to the Court and a record 
by ‘the Court of the payment; it does not provide for any notice 
being given to the judgment-debtor. 

Order 21, Rule 2 (2) provides an opportunity for the 
judgment-debtor to inform the Court of a payment made by him 
out of Court, and the procedure specified by this sub-rule is very 


different from the procedure referred to in sub-rule (1). 


The judgment-debtor may inform the Court of the payment 
and apply to the Court to issue a notice to the decree-holder to 
show cause why such payment should not be recorded. 


Sub-rule (2), therefore, does contemplate an application by 
the judgment-debtor; further, it provides for notice being given 
to the decree-holder, it affords an opportunity for the decree- 
holder to appear, and it involves a judicial decision by the Court 
whether the payment should be recorded. 


It is to be noted that in the case where an application under 
Order 21, Rule 2 (2) is made by the judgment-debtor for the 
issue of a notice to the decree-holder to show cause why a pay- 
ment made out of Court of any money payable under a decree 
should not be recorded as certified, it is provided by Art. 174 of 
the Schedule ef the Indian Limitation Act that such application 
shall be made within -90 days of the time when the payment was 
made. 
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There is no express article of the Limitation Act applicable 
to the certification by the decree-holder of a payment made out 
of Court to him. 

It is difficult to understand why the Legislature should have 
prescribed a specified time for the application under Order 21, 
Rule 2 (2) and should have made no specific provision of limi- 
tation with regard to the procedure of certifying by the decree- 
holder under Order 21, Rule 2 (1) if such procedure were regard- 
ed as an “application” within the meaning of the Limitation 
Act. 

It is also difficult to understand why the Legislature, accord- 
ing to the contention of the appellant, should have prescribed a 
period of three years from the date of payment within which the 
decree-holder might certify the payment, and at the same time 
provide that the judgment-debtor must make his application under 
Order 21, Rule 2 (2) within 90 days of the payment. 


The terms of Order 21, Rule 2 (1), in their ordinary mean- 
ing do not involve any application by the decree-holder: the 
decree-holder would comply with the terms of the rule if he 
were to certify to the Court that money payable under the 
decree had been paid to him out of Court, and it would then 
rest with the Court to record the payment in accordance with 
the provisions of the rule. 


The rule imposes a duty upon the decree-holder to certify 
the payment, and a duty upon the Court upon such certificate 
being given to record such payment. 


Rule 2 (3) provides that a payment which has not been 
certified as recorded as aforesaid shall not be recognised by 
any Court executing the decree. 


The provision in Rule 2 (3) no doubt was inserted for 
good reasons known to the Legislature, and it is obvious that 
the provision must tend to simplify and expedite the proceed- 
ings in the Court executing the decree. There is nothing, 
however, in sub-rule (3) to indicate that the Legislature intend- 
ed that the certification of a payment by the decree-holder under 
sub-rule (1) should be treated as an “application.” l 


The above-mentioned rules contemplate that the decree- 
holder, to whom a payment has been made by the judgment-debtor 
out of Court, should certify such payment to the Court within 
a reasonable time in order that it might be recorded by the 
Court, and the judgment-debtor is protected by the provision 
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that in the event of the decree-holder failing to certify the pay- 
ment to the Court, the judgment-debtor may apply to the Court 
for a notice to issue to the judgment-creditor to show cause 
why the payment should not be recorded as certified, provision 
being made by Art. 174 of the Limitation Act that such appli- ` 
cation by the judgment-debtor must be made within 90 days 
of the time when payment was made. In view of these provi- 
sions, apparently it was not thought necessary to provide any 
specific time within which the judgment-creditor must certify 
the payment under Order 21, Rule 2 (1). 


Having regard to the ordinary meaning of the words used 
in Order 21, Rule 2 (1), the difference between the procedure 
under Rule 2 (1) and the procedure under Rule 2 (2) and the 
above-mentioned scheme of the provisions contained in the said 
rules, their Lordships are of opinion that the mere certification 
by the decree-holder of a payment to him out of Court by the 
judgment-debtor under Order 21, Rule 2 (1) is not an applica- 
tion within the meaning of Art. 181 of the Schedule of the 
Indian Limitation Act. 


It was, however, argued on behalf of the appellant that in 
this case the respondents had not confined themselves to certify- 
ing the payments in question, but that they had, in fact, made an 
“application” within the meaning of Art. 181, and reference 
was made to the document filed by the respondents on the 8th 
December, 1924. ` 


It is true that the document is headed “Application under 
Order 21, Rule 2, Civil Procedure Code,” and it is in the form of 
a petition wherein the facts relied upon are set out. 


In paragraph 4, however, it is stated that the bank decree- 
holder certifies the said payments made to it and prays that the 
Court may be pleased to record the same accordingly under 
Order 21, Rule 2 (1) of the Civil Procedure Code. 


This paragraph contains the certificate which is required 
by Order 21, Rule 2 (1), and the prayer is no more than a 
request that the Court will carry out the provisions of the rule 
and record the payments. It is clear that the respondents in- 
tended to certify and did certify in accordance with the above- 
mentioned rule, and the mere fact that the document was call- 
ed an “application” and was in the form of a petition cannot, 
in their Lordships’ opinion, alter the real nature of the pro- 
cedure and convert what was really no more than a certificate 
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of certain payments into an “application” within the meaning 
of Art. 181. - l 

It was further argued that in some cases in India it had 
been held that where a decree-holder had proceeded to certify 
a payment which had been made out of Court in satisfaction 
of a decree, he had taken a step-in-aid of execution of the decree 
within the meaning of Art. 182 (5) of the Indian Limitation 
Act, and that if such procedure were held to be an application 
for the purpose of Art. 182 (5), it must also be an application 
within the meaning of Art. 181. 


Their Lordships do not think it necessary in this appeal 
to express any opinion with reference to the cited cases dealing 
with matters which were held to be steps-in-aid of execution of 
a decree or order. 


Each case must depend upon the facts relating thereto, and 

it is sufficient for the disposal of this appeal for their Lordships 

a hold that the document of the 8th December, 1924, was in 

e ect no more than a certification of payments by the respondenta, 

that such certification was not an application within .the 
meaning of Art. 181 of the Indian Limitation Act. 


Consequently, -the application for execution of the decree 
by reason of the payments certified and recorded was not time- 
barred. 


The above-mentioned conclusion renders it unnecessary for 
their Lordships to consider the question relating to the alleged 
acknowledgments in writing, and it should be noted that the 
learned counsel were not called upon to present their argu- 
ments in respect of that question. 


For the above-mentioned reasons their Lordships are of 
opinion that the appeal should be dismissed with costs, and they 


will humbly advise His Majesty accordingly. 


Solicitors for appellant: Barrow, Rogers & “Nevill. 
Solicitors for respondents: T. L. Wilson & Co. 
K_J.R. Appeal dismissed, 


P. C. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Rangoon. | 


PRESENT:—LORD PHILLIMORE, LORD ATKIN AND SR 
LANCELOT SANDERSON. 


Ma Ngwe Naing .. Appellant® (PIF.) 
v. 
Maung Tha Maung .. Respondent (Deft.). 


Benami—Proof of—Omus—Quantem—Father—Transfer to minor 
daughier by, tn lies of her share of inkeritance-—Benami nature of —Test— 
Eausdence-—Admussion prior to sht by father that he held possession on her 
behalf—Vaiune of—Possession by father consistent with legal title—What 
amounts to—Lémdiation plea if cam be fownded on—Fraudulent bendmi— 
Plea by transferor of-—Maintomabiliiy—Froud carried m#t—Effeci—Proof of 
such plea required—Nature of. 


The plaintiff was the daughter, and the only issue, of the defendant 
by his first wife. She became entitled, on the death of her mother and 
on the remarriage of the defendant, to a share of the joint marital pro- 
perty of her father and deceased mother. Shortly after his remarriage, 
the defendant took steps to carry out a legal partition and to vest the 
appropriate share in the plaintiff He executed a formal registered deed 
whigh recited that the father divided and gave outright possession by 


way of inheritance of one-fourth of the whole estate to plaintiff for the 


mother’s share, and that the paternal grandmother of the plaintiff under- 
took to take charge of the plaintiff’s share until the plaintiff’s majority. In 
due course. the grandmother applied for a grant of letters of administra- 
tion to the plaintiff’s deceased mother, alleging that the father had made 
over the guardianship and one-fourth share due to his deceased wife in trust 
for her daughter. Letters of administration of the estate of plaintiff’s 
deceased* mother in general form were granted to the grandmother. The 
grandmother, acting on behalf of the plaintiff, with the approval and assist- 
ance of the defendant, took proceedings to have an attachment of the pro- 
perty in execution of a decree against the defendant set aside and suc- 
ceeded. The plaintiff lived with her maternal grandmother; the property 
transferred continued in possession of the defendant, who received its rents 
and profits but contributed to the plaintiff’s support 


In a suit by the plaintif for recovery of possession of the property in 
question from the defendant, Aeld, that the onus lay heavily on the defendant 
to show that the transaction evidenced by the registered partition deed was 
fictitious and was intended to defraud his creditors and that he failed to 
discharge that onus. 


The retaining of the possession and management by the father in the 
circumstances of the daughter being an infant and the guardian of the 
property being the paternal grandmother, appears entirely consistent with 
the possession and management being conducted in accordance with the 
legal title that is for and on account of the daughter; and no title would 
be acquired by the father under the law of limitation 

For the purpose of ascertaining the good faith of the parties to the 
deed, the expressed intentiop of giving one-fourth should alone be looked 
at, and not the share to which the daughter would legally be entitled 





*P.C. Appeal No. 153 of 1927. ~ 30th November, 1928. 
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An admission made prior to suit and on the occasion of a demand 
for possession made by the plaintiff and her uncle that he held possession 
on her behalf and would restore it to her is an important piece of evidence 
in considering whether the partition was a benami transaction or not. 


Quaere: Whether, where a grantor alleges that a transaction appa- 
rently real was really fictitious, and was for the purposes of effecting a 
fraud, and the fraud was completed, he can be heard in a Court of law 
to say that the transaction was other than what it appears to be. Held, 
that facts that can be relied upon in support of such a plea make it the 
duty of the Court adjudicating on the allegation of such a grantor to see 
that he proves by cogent evidence the averment that he makes 

Appeal No. 153 of 1927 from a decree of the High Court 
of Judicature at Rangoon (Heald and Chari, JJ.), dated the Ist 
June, 1926, reversing a decree of the Court of the District Judge 
of Tharrawaddy, dated the 2nd July, 1925 and dismissing a 


suit which he had decreed. 


In that suit the appellant claimed to eject the respondent, 
her father, from a house and six pieces of paddy land which 
she alleged that he had conveyed to her by a deed, dated the 15th 
January, 1904. 


The main questions in the appeal were (1) whether the res- 
pondent had proved that deed to have been made merely for 
the purpose of defeating his creditors and with no intention of 
passing any property, and if not (2) whether the appellant’s 
claim on the deed was not barred by limitation and the res- 
pondent had not acquired a good title to the suit properties by 
adverse possession. A 

Both Courts in India held that the defendant was entitled. 
in resisting the plaintiff’s claim, to plead the benami nature of 
the transaction even though it were a fraud on his creditors. 
The District Judge held that the defendant (respondent) had 
possession of the lands even after the partition, but he held that 
the respondent’s possession was throughout on behalf of the 
plaintiff until the year before the suit, with “no proved act of 
adverse possession,” and that there was no bar ôf limitation 
under Art. 144 of the Indian Limitation Act which he held 
was the article applicable. He concluded his judgment in the 


following words: 

“The gift to plaintiff in her minority not having been proved to be 
fraudulent it must be assumed that defendant continued in possession as 
plaintiff’s natural guardian and on her behalf, as proved by evidence Mr. 
Guha for the plaintiff has urged that in such a case no question of himita- 
tion arises and refers to the notes on Art. 144 of the Limitation Act under 
the head ‘Possession of guardian or other person’ at page 655 
of Rustomii’s Law of Limitation (3rd Edition), which runs: ‘As 
the possession of 2 guardian is the possession of the ward, if the 


246 THE MADRAS LAW JOURNAL REPORTS. [ voL. 


guardian retains possession after the ward has come of age, he is presumed 


to retain it as guardian unti! something has been done to alter the character 
of his possession.’ Further, it seems that the full period of 12 years must run 
from the time of that change.” 


On appeal the High Court held it “proved beyond doubt 
that at the time of the alleged partition the defendant was heavily 
in debt and that shortly afterwards he absconded in order to 
avoid his creditors” and that the transaction was not a genuine 
transfer of the property. Their judgment ended as follows: 


“The transaction was a mere pretence arranged between the defendant 
and his mother for the purpose of defrauding defendant’s creditors and we 
have no doubt that that fraud was carried into effect We are satisfied, there- 
fore, that no title to the property was intended to pass to the plaintiff, and 
that the transaction was not a gentine transfer of property. But it is con- 
tended that defendant is not entitled to plead his own fraud in defence tn 
plaintiff’s suit The decision in the case of Maung Tin v. Mo Mat Myint! is 
a sufficient answer to that contention Defendant ıs in possession of’ the 
property ar has always been in possession since the date of the alleged 
transfer. If no title passed by the deed there is no presumption that he was 
in possession on behalf of plaintiff, and his possession would presumably 
be adverse to her The question is whether or not he is entitled to prove that 
the transaction evidenced by the deed was a mere pretence and that no title 
was intended to pass by it We are of opinion that he is entitled to prove 
it, kt any rate for the purpose of showing that his possession was advers.. 
if not for the purpose of establishing that he is still owner, and that on th: 
facts proved and admitted there can be no doubt that his possession has 
always been adverse. We therefore find that plaintiff’s suit was barred by 
limitation and we set aside the judgment and decree of the Lower Court and 
dismiss plaintiff’s sut ’’ 


L. De Gruyther, K.C. and A. Pennell for appellant. 
A.M. Dunne, K.C. and E. B. Ratkes for respondent. 


De Gruyther, K.C.—In Burma the period of majority is 18 
years. It must be assumed that the defendant continued in pos- 
session as plaintiff’s natural guardian and on her behalf. Art. 144 
of the Indian Limitation Act applies, and the time runs only 
when the possession becomes adverse. As between guardian 
and ward there can be no adverse possession. “a 


The decision in Maung Tin v. Ma Mat Myint,’ upon which 
both the Lower Courts relied, is erroneous. 


[Lord Atkin.—Ilt is quite a common thing to settle property 
so as to put it beyond the reach of creditors. ] 


[Lord Philimore—Creditors would be equally defeated by 
a bona fide transfer.] | 





1. (1921) 11 L.B.R. 83. 


Pd 
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The learned Judges of the High Court rely on the partition 
deed for the purpose of showing adverse possession by the 
defendant. 

[Lord Philimore.—I should have thought that the defend- 
ant held the property in trust for your client. | 

If it was a bona fide transaction, the defendant was acting 
as the plaintiff’s guardian, and no question of adverse possession 
arises. : 

Pennell follows: See Ma Pang v. Maung Shwe Hpaw," 
which is the latest decision as to the rights of parties under 
Burmese Buddhist Law. 

[Lord Phsllimore.—It looks from the authority you have 
cited that in Burma there is a community in everything, and 
that the result of marriage between a Burmese Buddhist couple 
is that all the property which each or either possesses at the 
time of marriage becomes the property of the marriage. | 

The main question in the case is, whether the defendant 
can plead his own fraud. The Lower Courts have answered 
the question in the affirmative, relying on Maung Tim v. Ma 
Mai Mymt. 

[Lond Phillimore.—That case is distinguishable. A man 
can show that a transaction was benami. He can always get 
relief as a defendant. | 


See Montefiors v. Montefiors,”> where Lord Mansfield 
said that “no man shall set up his own iniquity as a defence, 
any, more than a cause of action” I rely on the case of 
Roberts v. Roberts,* where it was ruled that when the deed is 
one under which an estate has passed, and the party conveying 
is parteceps criminis, privy to the illegal purpose, he cannot 
defend himself against an ejectment upon the ground of his 
own fraud in executing the conveyance. 

The judgment of Jenkins, C.J., in sd v. Htrasa* 
supports my contention. 

[Lord Phallimore—That case is distinguishable. The 
learned Chief Justice says that a party to a fraud cannot, as 
plaintiff, plead the fraud, but that a defendant can get relief, 
notwithstanding his fraud.] 


See Mayne’s Hindu Law, 9th Edition, para. 446, 


1, (1921) 11 L.B.R. 83. 
2. (1927) I.L.R. 5 Rang 26°(F.B.). ° 
3. (1762) 1 Wm. Bl 363 
4. (1819) 2 B. & Ald. 367: 106 E.R. 401. 
5. (1907) I.L.R. 31 B. 405. 
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[Lord Atkin-—A benami transaction may simply be what 
in this country is a trust, and be perfectly honest. | 

The decision in Maung Tm v. Ma Mat Myint lays down 
that even if your fraud is successful, you can plead it. I sub- 
mit that is not sound law. 

[Lord Phwlimore—After all, this particular point does 
not arise for decision here. | 
- The defendant in the present case is estopped from setting 
up the fraudulent nature of the transaction. 

Dunne, K.C. (for the respondent-defendant): There are 
many decisions in India to the effect that a defendant can plead 
his own fraud. The judgment of Jenkins, C.J., in Sidlingappa 


v. H+rasa’ is wrong. 


[Lord Phillwnore—In some cases, even when fraud has 
been accomplished, a person, as a defendant, has been allowed 
to set up his own fraud.] 

Indian Courts are Courts of Law as well as of Equity. 

[Lord Atkin—In the present case, the plaintiff is not al- 
tagether a volunteer. She had a right to a share in the inheri- 
tance, and we cannot call her a mere volunteer. | 

[Lord Phillimoré refers to Roberts v. Roberis* and says 
that that case may well stand, not on the ground of fraud, but 
of illegality. There, 4 conveyed land to B in order to give him 
a colourable qualification to kill game, and so defeat an informa- 
tion dgainst him, and it was held that 4 had no defence in an 
ejectment for the land bought by B.) 

I rely on the decisions in Ram Suran Singh v. Mt. Pran 
Peary, Sreemutiy Debia Chowdhrain v. Bimola Soonduri Debta' 
and Babaji v. Krishna? as laying down that a party is entitled to 
show the real truth of the transaction. Here, I am defending, 
and not enforcing the deed. 

[Lord Phtllimore—Y ou are in possession; the plaintiff seeks 
to eject you; you say the deed is a sham and that she cannot 
recover. Your case would have been stronger if the plaintiff 
had been of full age or the guardian had been a party or privy 
to the fraud. ] 


[Lord Atkin.—In your case the fraud has been successful. 


It has enabled you to relieve the property from attachment. | 


(1921) 11 L.B.R. 83. 
4. (1819) 2 B. & Ald. 367: 106 E.R. 401. 
5. (1907) LLR. 31 B. 405 6 (1870) 13 Moo. I A 551. 
7. (1874) 21 W.R. 422. 8. (1893) I.L.R. 18 B. 372, 
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The principle cannot vary, whether the fraud has been car- Pe 
ried out or not. | Ma Ngwe 

[Lord Phillimore.—The overt act of fraud was committed Nene 
when you executed the deed. | Maung 


[Lord Atkin.—According to the English decisions, you can peer 
recover if the fraud has in no way been carried out, but the 
property cannot be recovered back if the fraudulent object had 
been carried into effect. | 
Reads from the report in Babaji v. Krishna.’ 
[Str Lancelot Sanderson—-That case was cited before 
Jenkins, C.J., in Sidlingappa v. Hirasa.*] 
[Lord Phtllmore—The report in Babaji v. Krishna’ does 
not tell us if the fraud was successful or not. ] 
I submit that when a defendant in possession seeks to show 
the real nature of a transaction to defend his possession, there 
is no distinction in principle between cases where the fraud has 
been successful or not. 
[Lord Aikin.—In the present case, the fraud has been 
successfully carried out. The defendant now pleads that the 
deed was fraudulent. Can he be allowed to do sor] g 
[Sir Lancelot Sanderson refers to Symes v. Hughes,’ which 
case was relicd on by Couch, C.J., in Sreemutiy Debta Chow- 
dhurain v. Bimola Soonduree Debta."] 
The decision in Preonath Koer v. Kasi Mahomed Shassd” 
is in my favour, as laying down that in a suit for possession, 
the defendant is not debarred from pleading the benami and 
fraudulent nature of the transaction, notwithstanding that the 
fraud contemplated had been carried into effect. 
[Lord Philtmore—That head-note in Preonath Koer v. 
Kast Mahomed Shasid™ is the strongest case for you. ] 
In India the Courts have definitely taken the view that 
when a party to a fraud comes in as a plaintiff and sets up his 
own fraud, the Court will refuse him relief and, to use a 
common expression, “let the estate lie where it falls.” : 
[Lord Phillimore——Was the fraud successful in Sre¢matiy 
Debia Chowdhurain v. Bimola Soonduree Debia'? They seem 
to put it quite generally in that case. ] 
I rely also on Mookerji, J.’s judgment in Jadu Nath Poddar 
v. Rup Lal Poddar“ and Girdharlal Prayagdatt v. Mantkkam- 
aga Ma ak a nganan ejaan a aan aaa mrak aka, 
5, (1907) I.L.R. 31 B. 405. 7. (1874) 21 W.R. 422. 


8. (1893) 1.L.R. 18 B. 372. 9. (1870) 9 Eq. 475. 
10. (1903) 8 C.W.N. 620. 11. (1906) I.L.R. 33 C. 967. 
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ma," where the decision of Jenkins, C.J., in seengeiye v. 
Hirasa® is distinguished. 

[Lord Atkin.—In Jadu Nath Poddar v. Rup iá Poddar” 
Mookerji, J., refers to section 84 of the Indian Trusts Act. | 

I submit that the Trust Act would not apply at all in the 
case.of a benami transaction. 

[Lord Phillimore. —Ran: Suran Singh v. Mt. Pran Peart 
looks in your favour, Mr. Dunne.] 

[Lord Atktn.—A benami transaction resembles a transfer 
in the name of a nominal party. There is nothing necessarily 
wrong or dishonest about it. | 

Refers to Maung Tin v. Ma Mai Mymi, upon which both 
the Lower Courts relied. 

[Lord Atkin.—The fraudulent purpose was actually accom- 
plistred there. | 

[Lord Phillimora.— That case Maung Tin v. Ma Mai Myint’ 
is absolutely undistinguishable from the present case. | 

Here, it was all a one-sided transaction by the defendant; the 
plgintiff was never a party to the contract. The defendant wants 
to show that it was never the intention to pass a real title to the 
plaintiff, and he cannot be estopped from doing so. The principle 
underlying the decisions is that a defendant cannot be estopped 
from showing the real facts. Different considerations apply to 
the case of a plaintiff and the Court will not lend its aid to enable 
the grantor who has defrauded his creditors to get his property 
back from the grantee. The case of a defendant, however, stands 
on an altogether different footing. 

The maxim in pari delicto potior est conditio possidentts 
applies only when both parties are privy to the fraud. I submit 
that when the plaintiff comes in, claiming title under the deed, I 
can show that it was only an ostensible title. 

E. B. Ratkes follows: Montefiort’s case,” upon which the 
other side rélied, is based on the ground of estoppel, vide the 
judgment of the Lord Chancellor in Jorden v. Money. 

[Lord Phillimore—When does title to property pass in 
India?] 

[Lord Atkin.—The title passes when the deed is signed with 
the intention of passing the property, and if it is not registered, 


— 





1, (1921) 41 L.B.R- 83. 3. (1762) 1 Wm BL 363. 
5. (1907) I.L.R. 31 B 405. 6 (1870) 13 Moo. I.A. 551. 
11 (1906) I.L.R. 33 C. 967 at %82 "12 (1913) I.L.R. 38 B 10. 


13. (1854) 5 H.L. Cas 185. 
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it is ineffective, but on registration it would operate as from 
the date when it was executed. | 

We submit that the deed here was a mere sham, and the 
property never passed to the plaintiff. 

Refers to Mayne’s Hindu Law, Chap. XIII, “Benami Tran- 
sactions,” para. 446. That paragraph is quoted, word for word, 
with approbation, in the judgment of Lord Atkinson in Petha- 
perumal Chetty v. Muntands Servat,** and as it is a decisicn 
subsequent to Sidlingappa v. Htrasa,’ I submit that the judg- 
ment of Jenkins, C.J., in the Bombay case is no longer good law. 

De Gruyther, K.C., in reply, referred to Cectl v. Butcher,” 
where Sir Thomas Plumer, M.R., laid stress upon the fact that 
the deed had not been acted upon and the illegal object had 
not been carried into execution. 

The decision in Sreenntiy Debia Chowdhurain v. Bimota 
Soonduree Debta" is distinguishable, as the illegal object there 
had not been effected, and the learned Judges merely followed 
the pronouncement of the Privy Council in Ram Suran Singli 
v. Mt. Pran Peari.° . 

[Lord Phillimore.— The fraudulent object was not success- 
ful there, but it was attempted to be effected. ] 

I concede that Preonath Koer v. Kasi Mahomed Shasid,” 
cited by my learned friend, Mr. Dunne, is against my conten- 
tion. 

The authority of Jenkins, C.J.’s judgment in Sidlingappa 
v. Hirasa® is absolutely untouched by anything said by the Privy 
Council in Pethaperumal Chetty v. Muniandi Servat,* where 
the fraud had failed. The particular question now argued was 
not discussed by the Privy Council, and therefore their Lord- 
ships cannot be said to have impliedly overruled Sidlingappa 
v. Hirasa.! 


30th Nov. 1928.—Their Lordships’ judgment was delivered 


` 


by 

Lorp ATKIN.—This is an appeal from the High Court at 
Rangoon allowing an appeal from a decree of the District Judge 
of Tharrawaddy, made in favour of the plaintiff, the present 
appellant. The suit was brought by the plaintiff, Ma Ngwe 
Naing, against her father, the defendant, Maung Tha Maung, 








- 





5 (1907) I.L.R. 31 B. 405. 7» (1874) 22 W.R. 422. 
6 (1870) 13 Moo. I.A. 551. 10. (1903) 8 C.W.N. 620 
14. (190%) L.R. 35 I.A. 98 I.L.R. 35 C. 551: 18 M.L.J. 277 (P.C). 
15. (1821) 2 J. & W. 564: 37 E.R. 744, 
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claiming possession of certain lands, of which she was the regis- 
tered owner. It is not disputed that the father, by deed, dated 
January 15, 1904, purported to have made a partition of property 
and to have conveyed the property in question to his daughter. 
He alleges, however, that the transaction was a fictitious tran- 
saction intended merely to defeat his creditors. The High 
Court reversing the District Judge have so held; the daughter 
has appealed. 

Maung Tha Maung married as his first wife Ma Pu; the 
plaintiff is the only issue of the marriage. In February, 1903, 
Ma Pu died; the plaintiff was then 8 or 9 years old. Later, in 
1903, the defendant married Ngwe Hlaing. On the re-marriage 
the plaintiff undoubtedly became entitled to a share of the joint 
marital property of her father and deceased mother. Three or 
four months after the marriage the father took all the steps 
necessary to carry out a legal partition and to vest the appro- 
priate share in the daughter. The family were consulted. 
Lugyis were summoned to authenticate the partition, and a 
formal document was executed by the father on January 15, 
1964, which is Exhibit I. It recites that the father divides and 
gives outright possession by way of inheritance of one-fourth 
of the whole estate to his daughter for the mother’s share, and 
that Ma Shwe Hnit, the grandmother of the daughter, under- 
took to take charge of the daughter’s share until the daughter’s 
majority. It then defines the share, which consisted of 78 acres 
of paddy land, estimated in the deed as worth 3,500 rupees, and 
a house and compound worth 500 rupees, and concludes with 
formal words of conveyance. The document was duly register- 
ed. In due course the grandmother petitioned the Court of the 
District Judge for a grant of letters of administration to the 
deceased Ma Pu, alleging that the father had made over the 
guardianship and one-fourth share due to his deceased wife 
in trust for the daughter. On February 20, letters of adminis- 
tration of the estate of Ma Pu in general form were granted 
to Ma Shwe Hnit. In 1908 the father’s creditors who had 
obtained decrees against him by way of execution attached the 
property in question. The grandmother, acting -on behalf of 
the daughter, with the approval and assistance of the father, 
took proceedings to have the attachment set aside and succeed- 
ed. The father subsequently made a composition with his cre- 
ditors. About the time of the deed of partition the plaintiff 
went to live with her maternal grandmother, Shwe Pai, with 
whom apparently she continued to live until her marriage in 
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1924. She attained her majority in 1911. During the whole 
of this period the father, as found by the Trial Judge, continued 
in possession of the property, receiving the rents and produce. 
He, however, contributed to the daughter’s support. The Trial 
Judge finds that about 1915 the daughter went with her maternal 
uncle and another witness to her father to demand possession of 
the lands, and received an assurance from the father that the 
property was safe and would be restored to her. Répresentations 
had been made in 1924 and preceding years by the father to 
various revenue officers that the lands in question were the 
daughter’s and that he was leasing them on her behalf. The 
father gave evidence to the effect that at the time of the alleged 
partition he owed 30,000 rupees, that he executed the document 
to save the property from his creditors, and that under it he 
transferred all his property to his daughter’s name. He says 
that after the partition he absconded for a time to avoid his 
creditors. On return he was sued and was imprisoned for deht. 
He made an unsuccessful application to be declared an insolvent. 
After the creditors had failed in their attachment of the lands 
in suit he says he compounded his debts of Rs. 30,000° for 
Rs. 3,000. He says he always remained in possession, and was 
supported by several witnesses, who spoke to acts of ownership 
at all material times by therdefendant. The learned Trial Judge 
found that the defendant had not discharged the onus of proof 
that the transaction was fictitious. The High Court, on the 
contrary, find that the transaction was wholly fictitious. They 
rely upon the circumstances that, as they find, the defendant was 
heavily indebted at the date of the deed; that the property assigned 
“amounted to nearly the whole of the defendant’s assets; that the 
guardian appointed was not the daughter’s maternal grandmother 
with whom she lived, but the father’s mother, and that the 
defendant continued in possession of the land throughout. They 
further came to the conclusion that the defendant’s ‘possession 
was throughout adverse to his daughter, and that he had acquir- 
ed a title by limitation. While appreciating the grounds of suspi- 
cion which the above circumstances afford, their Lordships are of 
opinion upon consideration of the whole case that the defendant 
failed to discharge the onus which lay heavily upon him in the 
circumstances to show that the transaction was fictitious. The 
defendant’s case is that the partition was intended to defraud his 
creditors. He has to admit that this fraud, if it was one, was 
successful; that he repelled the creditors’ attempt to attach the 
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property, procuring his daughter’s title to be set up, and that 
‘thereupon the frustrated creditors accepted a small composition. 

Their Lordships listened to a forcible argument that in such 
circumstances, where a grantor alleges that a transaction appa- 
rently real was actually fictitious, and was for the purpose of 
effecting a fraud, and the fraud was completed, he cannot be 
heard in a Court of Law to say that the transaction was other 
than what it appears to be. There have been various decisions 
on this point in India which appear to conflict. Their Lordships 
find it unnecessary to decide the point. But they have no doubt 
that facts than can be relied on in support of such a plea make 
it the duty of the Court adjudicating on the allegation of such a 
grantor to see that he proves by cogent evidence the averment that 
he- makes. The present case differs from the usual form of 
alleged benami transactions in that there was an undoubted 
legal right of the transferee existing independently of the im- 
pugned transaction to receive a transfer of some property. Their 
Lordships think it probable that the father was at the date in 
question in debt, though not to the extent suggested of 30,000 
rupees. Such a condition of affairs would be as likely to lead 
to the father making a real partition as a fictitious one. In these 
circumstances again it may well be that intending the property 
really to vest in the daughter, and so be removed from the cre- 
ditors, he may have made in the partition a generous estimate 
of a fourth. It was contended in argument that in any case 
the share of an only daughter would be one-half. Their Lord- 
ships consider that for the purposes of estimating the good 
faith of the parties the expressed intention of giving one-fourth 
should alone be looked at. But it is obvious from the evidence 
that the defendant is inaccurate when he says that the transfer 
was of all his property, and the excessive share given to the 
daughter does not in the circumstances appear to be inconsistent 
with a genuine transaction. 

Similarly, the retaining of the possession and management 
by the father in the circumstances of the daughter being an 
infant, and the guardian of the property being the paternal 
grandmother, appears entirely consistent with the possession 
and management being conducted in accordance with the legal 
title that is for and on account of the daughter. In this respect 
it would appear unfortunate that the learned Judges of the 
High Court have not referred to the admission in 1915 by the 
father to his daughter and her uncle found by the Trial Judge on 
evidence which their Lordships find no reason to doubt. If as 
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the Trial Judge found, in their Lordships’ opinion correctly, the 
possession of the father is in accordance with the legal-purport 
of the deed, no title would be acquired by the father under the 
law of limitation. For these reasons their Lordships agree with 
the learned Trial Judge in thinking that the defendant failed to 
establish his defence. Their Lordships therefore are of opinion 
that the appeal should be allowed and the decree of the learned 
Trial Judge restored, and will humbly advise His Majesty accord- 
ingly. The appellant should have her costs here and in the 
High Court. 

Solicitor for appellant: J. E. Lambert. 

Solicitors for respondent: Bramall & Bramall. 


KJR l Appeal allowed. 


IN THE HIGH. COURT OF JUDICATURE AT MADRAS, 


PRESENT:—-Mr. JUSTICE WALLACE AND MR JUSTICE 
TIRUVENKATACHARIAR. 


V. R. Venkatarama Aiyar .. Appellant* (2nd Deft.) 
v. 

T. Gopalakrishna Pillai and another .. Respondents (PIR. 

and 1st Deft.) 


Transfer of Property Act, S- 84—Purchascr of cautty of redemption— 
Right to tender morlgaye aimounbh—Offer by purchaser io give cheque or 
cash by cashing the chequc—Refusal by mortgagee to have any dealings 
rath the purchaser—Legality and validity of the offer—Contract Act, S 38- 
Tender, tf valid so as to stop the running of tnterest—Estoppel of mori- 
gagee io object to the form of payment—Cwil Procedure Code, O 41, R 4— 
Decree against morigagor and the purchaser—Appeal by the purchaser 
alone—Power of Court to set aside the decree agatist the mortgagor also. 

A purchaser of the equity of redemption is entitled in law to tender 
the mortgage amount. 

Where the purchaser of the equity of redemption had in his bank 
the full amount which was due to the mortgagee and went with his cheque 
book ready to give the mortgagee a cheque, or cash by cashing the cheque 
at once if the mortgagee wanted cash, for the full amount due on the mort- 
gage, but the mortgagee prevented him from doing so by refusing to have 
any dealings with him, 

Held, that the offer of performance was legal and valid under S. 38 
of the Contract Act, as the mortgagee did not object to the form of thc 
payment but refused to have the payment in any shape, and that it amounted 
to a valid tender under 'S. 84 of the Transfer of Property Act so as to 
stop the running of interest after that date < 

Held also that the mortgagee was estopped by his own conduct from 
claiming that interest would not cease to run. 

Where the Lower Court overruled the plea wf valid tender and granted 
a decree to the mortgagee against both the mortgagor and the purchaser 


el 
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*C. C. Comt Appeal No. 28 of 1927. 24th September, 1928. 


E 
Uig NG 


256 THE MADRAS LAW JOURNAL REPORTS. [ von. 


Venkatarama of the equity of redemption, and the latter alone filed an appeal impleading 


Alyar the mortgagor also as a respondent to the appeal, and the Appellate Court 
Eon la- allowed the appeal reversing the decree of the Lower Court, 

ko lyhna Held, that the Court had power under O. 41, R. 4 of the Civil Procedure 
Pillai. Code to set asıde the decree against the mortgagor also, though he had 


not preferred an appeal, as the ground of appeal was common to both 
the defendants. 


Appeal against the decree of the City Civil Court, Madras 
in Original Suit No. 165 of 1926. 

T. M. Krisknaswams Aar and N. Sivaramakrishna Aiyar 
for appellant. 

T. Pattablirama P T. P. Ramachandra Atyar and C. 
Venkatasubbaramish for [st and 2nd respondents. 

The Court delivered the following 


JUDGMENT :—The appellant in this case is the 2nd defend- 
ant. The facts not disputed are, the plaintiff had lent the 1st 
defefidant a sum of Rs. 12,500 on an equitable mortgage of his 
house by means of a promissory note and pledge of title-deeds 
as security. In the beginning of March, 1925 plaintiff was 
informed that the lst defendant was selling the house to the 
2n¢ defendant under an arrangement that the 2nd defendant 
should discharge the mortgage. On 10th March, 1925, Ist 
defendant paid Rs. 900 to P.W. 2 on behalf of the plaintiff in 
full discharge of the interest due on the mortgage and under- 
took to pay the principal within a week and that if the principal 
was not so paid further interest would accrue until the date of 
payment. 2nd defendant bought the house on 5th March, 1925. 
According to him he made a valid tender of Rs. 12,500 to the 
plaintiff on 16th March, 1925 within a week of grace but the 
plaintiff refused to have anything to do with him. According 
to the plaintiff there was no valid tender. The principal sum 
was deposited in the High Court on 22nd October, 1925. Plain- 
tiff in this suit sues for interest Rs. 925 which he claims due to 
him as having accrued between 10th March, 1925 and 22nd 
October 1925. The Lower Coutt gave a decree for the sum 

n against both the defendants personally. The 2nd defendant 
appeals. 

The main contention, of course, is that as the plaintif re- 
fused his valid tender made within a wéek of grace plaintiff 
is not entitled to any interest, and the chief point for decision 
is what happened on the 16th March and whether there was 
then a valid tender of the whole sum due. 2nd defendant was 
the purchaser of the equity of redemption and as such was of 
course entitled in law to tender the mortgage. amount. 
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The alleged tender was made at the Cosmopolitan Club. 
Plaintiff as P.W. 1 admits that the 2nd defendant, D.W. 3 and 
the agent of Ist defendant came to him at the Club, that the 
2nd defendant asked him to receive the money and give him 
receipt and that he replied “I will take it from you if Sami 
Naidu (the mortgagor) says so.” Later on in his deposition 
he says, “He (1.¢., 2nd defendant) did not bring money on the 
16th or show it to me”: that is all the account the plaintiff 
gives of this incident, and his is the only evidence on his side 
about it. How he knew that no money was brought he does 
not explain. 2nd defendant’s version as D. i. is that the 
three persons abovenamed went to the Club told plaintiff 
that they had brought the money, that plaint ù asked “Who 
are you”; 2nd defendant said “I am the pu aaser as you 
know”; plaintiff then refused to receive the m ny saying “I 
have nothing to do with you. The mortgago: ‘ust come.” 
2nd defendant says he had the money Rs. 7,00 ^ cash and 


the rest in the form of a draft on the Imperial Bi |, that he | 


did not show the plaintiff all the money as he woul pot listen 
to the offer, but showed him his “bulging pocket” and said he 
had it. Two witnesses on his side, D.Ws. 3 and 4 state that 
the plaintiff refused to receive the money. We regard the evi- 
dence of D.W. 3, a vakil of the High Court and a disinterested 
party, as most reliable on this point. He says that when they 
told plaintiff they had come to pay he said, “Who are you? I 
do not know you. I had no dealings with you. My transac- 
tions were with the Ist defendant.” D.W. 3 was not cross- 
examined on this part of his evidence and we accept his account. 
From this it is clear that the plaintiff refused emphatically to 
have any dealing with the 2nd defendant. At the bar his learned 
Advocate sought to defend him by alleging that he really did 
not know who the 2nd defendant was. It is highly significant 
that plaintiff never gave that reason himself in the witnéss box 
and had he ventured to do sa, he would have been at once con- 
fronted with his own statements in the plaint paragraph 6 that 
in the beginning of March (obviously some date before the 
16th) he was informed of the sale of the house to the 2nd 
defendant and of the arrangement that 2nd defendant was to 
discharge the mortgage, and in paragraph 8 that he actually 


himself sent a letter to his vakil with whom he deposited the. 


title-deeds to hand them over to the 2rtd defendant, and again 

in paragraph 9 where he clearly admits that he was looking to 

the 2nd defendant as well as the Ist defendant to pay him the 
/  R—-33 
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mortgage amount. P.W. 2 says that he himself told the plaintiff 
on the 10th March of the sale in favour of the 2nd defendant. It 
appears to us futile for the plaintiff to argue that he did not 
know who the 2nd defendant was. His profession of ignorance 
of who the 2nd defendant was when 2nd defendant came to the 
Club was therefore a mere pretence in order to give a colour of 
justification to his point blank refusal to negotiate. We are quite 
satisfied that the plaintiff knew perfectly well who 2nd defendant 
was and that he knew him to be the purchaser of the property. If 
the reason which the plaintiff gives in his evidence for not dealing 
with the 2nd defendant, namely, that the mortgagor must also 
consent, had been really stated by him, then that was also not 
the true reason but a mere excuse to cover his refusal to deal with . 


- the 2nd“défendant at all. The 1st defendant’s agent D.W. 4 was 


then present with the 2nd defendant and the plaintiffs statement 
that he did not then know him to be an agent of the 1st defendant 
is wholly disingenuous since this man was present at the previous 
payment of Rs. 900 interest to P.W. 2 on behalf of the plaintiff. 
It is significant of the plaintiffs real attitude that he does not 
claim that he told the 2nd defendant that he should pay the 
amount to P.W. 2 whom on his own case he had authorised to 
receive the money. It is quite obvious that he was not going to 
receive the money from the 2nd defendant under any circum- 
stances or at any time or place. The real reason for his pettish 
refusal to receive the money appears to be pique because he bad 
himself expected that 1st defendant would sell the house to him 
and annoyance at having been forestalled by 2nd defendant. 
The plaintiff's determination to have nothing whatever to 
do with the 2nd defendant in this matter is manifested by his 
subsequent conduct. Foiled in his attempt to. pay the plaintiff at 
the Club, the 2nd defendant sent him two registered letters en- 
closing a cheque for Rs. 12,500, namely, Exhibit IIl on 19th 
March, 1925 and Exhibit IV on 23rd March, 1925; of both of 
these the plaintiff refused to take delivery. These he refused, 
he says, because the covers bore no indication that they contained 
a cheque. Quite obviously therefore he did not know that they 
did not contain cheques for the principal plus whatever interest 
he then thought was due to him in payment of the debt. It is 
perfectly clear that he was determined not to receive payment 
from the 2nd defendant under any circumstances. It is not 
without significance that the plaint omits to mention both the 
incident at the Club and these ‘subsequent letters. We are satis- 
fied from the evidence that the plaintiff categorically refused to 
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deal with the 2nd defendant at all or to entertain even the idea Teka amh 
yar 


of receiving the money from him, that he thus put it out of the v 
power of the 2nd defendant to pay the debt. cee 
It is contended for the plaintiff that, even so, such a refusal Pillat. 


to treat with the 2nd defendant will not avail the 2nd defendant 
unless he actually himself made a legal tender which the plaintiff 
was bound to accept and it is argued that the 2nd defendant did 
not as a matter of fact have the money with him. 2nd defendant 
says he had it in the form of cash and a draft, and that when the 
plaintiff refused to receive it he paid most of the cash and the 
draft into the Indian Bank the same day. His Pass Book 
shows that on 16th March, 1925 he got a cheque book and 
paid in Rs. 4,200 in cash and Rs. 6,680 by draft; we are not 
altogether satisfted that he had’time after the interview at the 
Club, said to have been at about 3 p.m. (see Ex. D), to have 
paid in this sum to the Indian Bank. It appears to us more 
probable that he had before he went to the Club already paid 
in these sums into the Bank and that what he took with him to 
the plaintiff was his cheque book. This conclusionis support- 
ed by the evidence of P.W. 2 to whose house the party* had 
gone just before going to the Club expecting to find the plain- 
tiff there and to pay him there P.W. 2, whose respectability 
gives his evidence much weight, deposes that 2nd defendant 
then told him he had his cheque book with him and that he had 
already put the money into the Bank and that he had no money 
with him. We are not satisfied that the 2nd defendant has 
told the truth in this matter and believe that, realising that his 
offer of a cheque might not be held to be a legal tender, he has 
endeavoured to improve upon the truth. However we are satis- 
fied that if he had not the cash with him, he had his cheque book 
and that he had not less than Rs. 12,500 in the bank so that 
he could then and there have written out a cheque for the full 
amount which would fave been honoured. He was able and 
willing to pay by cheque if -plaintiff would accept a cheque or 
by cashing the cheque at once if plaintiff wanted cash. The š 
. facts as found by us therefore are that the 2nd defendant was 
entitled in law to pay up this debt, that he went with his cheque 
book to the Club ready to give the plaintiff a cheque or cash for 
the full amount and that the plaintiff prevented him doing so 
by refusing point blank to have any dealings with him. What 
is the effect in law of such a position in*fact? The law in India 
iS to be found in section 38 of the Contract Act and section 84 ; 
of the Transfer of Property Act, So far as section 38 of the 


Venkatarama 
Alyar 


260 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


Contract Act governs the case, we are satisfied for reasons given 
that the 2nd defendant made an offer of performance which was 
not accepted. The plaintiff argues first that the offer was not 
a legal offer, in other words, that the offer, if accepted, would 
not constitute performance, and secondly that it was not made 
at the proper time and place and under the circumstances set 
out in sub-section (2) of the section. His first contention rests 
on the broad proposition that tender of a cheque is not valid 
tender. As a universal proposition that is hardly correct. 
Tender by cheque will be valid tender if the person to whom it 
is tendered is willing to receive payment by a cheque. But 
in the present case the negotiations never got so far. The 
plaintiff refused at the outset to receive the money in any form ~ 


or shape. It was open to him, had he allowed the matter to 


go on and the 2nd defendant had tendered a cheque, to refuse 
the cheque and demand cash, and there was still time for the 
2nd defendant to go and bring cash. But instead of that he 
refused to have the payment in any shape and by this tactics 
put it out of his power to receive payment in cash and, there- 
fore, to object now to the form of the payment. It is quite 
clear from the evidence that his objection was not to the form 
of the payment but to payment in any form. Where a party 
thus refuses to entertain the idea of payment at all and puts 
it out of power of the tenderor to offer payment in a manner 
acceptable to the creditor, the offer of performance by a per- 
son then able to carry out the promise in its entirety is a valid 
tender in spite of the form of it being itself not legal tender. 
The tender, whether by cash or draft or by a cheque was a 
valid tender unless the plaintiff refused the form of it; the 
plaintiff did not refuse the form of it, and therefore it was 
valid. See, so far as the English law is concerned, Jones v. 
Arthur’ and Polglass v. Oliver*. The same principle has 
been applied in India. See Haji Mahomed Mosaffer Ali v. 
Asraf Alr. : 


As to the second point, it also was not an objection put 
forward at the time of tender. Plaintiff can object neither ` 
to the time nor place. He had been summoned by phone to 
the negotiations going on in P.W. 2’s house and P.W. 2 was 
holding himself out as under authority from the plaintiff to 
receive payment although the promissory note had not then 








1. (1840) 59 R.R. 833. 2. (1831) 149 E.R. 7. 
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been endorsed to him. Plaintiff had refused to go to P.W. 2's Vs parama 
house. 2nd defendant therefore could no less than pursue v. 
the plaintiff to the place where he was. As to the reasonable oe 
opportunity of ascertaining that the 2nd defendant was able Pillal. 
and willing there and then to fulfil his obligation, plaintiff 
clearly had such an opportunity if he had not himself refused to 
ascertain anything at al. Under section 38 of the Contract 
Act, therefore, the 2nd defendant was absolved from responsi- 
bility for non-payment. 
Does that imply that the running of interest stopped? 
Section 84 of the Transfer of Property Act says that whernNa 
tender has been made of the amount due on a mortgage 
terest shall cease from the date of the tender. Obviously a 
party cannot come into Court and say “There was no tender 
because I refuse to listen to any tender.” Here if the 2nd 
defendant had had the amount in cash and went to the plaintiff 
intending to offer it and the plaintiff stopped his mouth by 
refusing to deal with him at all, one could not hold that there 
was no valid tender which stopped the running of interest. 
It seems to me to make no difference if the 2nd defendant 
had instead of cash his cheque book ready to give the plaintiff 
a cheque for the full amount or to cash that cheque and give 
the amount in cash according as the plaintiff chose and was 
prevented from doing so because the plaintiff refused to allow 
him to deal with him at all and was evidently determined to 
receive neither cash nor cheque. We are satisfied that there Z 
was a valid offer if the plaintiff would have listened to it and 
that the plaintiff refused improperly to listen and thereby is estop- 
ped by his own conduct from claiming that interest will not cease 
to run. See Jagat Tarini Dasi v. Naba Gopa Chaki,t Kripa 
Sindhu Mukerji v. Annada Sêndari Deb and Lal Batcha 
Sahib v. Arcot Naratnaswami Mudaliar.© The same principle 
governs English law. An act equivalent to dispensing with 
the production of money is a Waiver of the necessity of tender. ° 
It is equal to saying, “You need not produce the money because 
‘I will not take it.” See Thomas v. Evans’, Darglas and 
Phillips v. Paluck® and Ex parte Danks. 


No question arises in this case whether the tender was a 
continuing offer until the money was paid into Court. ` 
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6. (1910) LLR. 34 M. 320. 7. (1808) 103 ER. 714. o 
8. 1 Rev. R. 793. 9. (1852) 42 E.R. 1138 


262 THE MADRAS LAW JOURNAL REPORTS. [voL 


The 2nd defendant asserted, and the fact was not denied 
by the plaintiff or put in issue, that from 16th March, 1925 till 
22nd October, 1925, 2nd defendant had more than Rs. 12,500 
in the bank to meet the demand of the plaintiff at any time if 
the plaintiff was willing to receive the payment. 


We cannot regard the judgment of the Lower Court as 
satisfactory. It contains many misstatements and mis- 
quotations of the evidence. It blames the 2nd defendant for 
not furnishing circumstances of time and place of tender as 
called upon within two weeks of the date of framing issues. 
The order as a matter of fact says “date of payment” and not 
“date of tender”. The Lower Court goes on to remark that 
the plaintiff had therefore “no means of meeting the 2nd de- 
fendant’s case that tender was made on the 16th”. But that 
date is clearly stated in the 2nd defendant’s written statement 
and further particulars were given when Exhibits I and IIT 
were filed on the 26th and 27th April. There is no question 
of any surprise being sprung upon the plaintiff. The Judge 
further seems to regard the principal question to be whether 
the 2nd defendant took Rs. 12,500 in cash. We have indi- 
cated that that was not the principal question. By some 
curious reasoning which we do not follow the Judge argues 
that the 2nd defendant could not have had at his disposal more 
than Rs. 4,200 in cash and Rs. 6,680, the amount of the draft 
which" he deposited in the bank on the 16th. Why the 2nd 
defendant could not have produced or had in his possession 
more cash than he paid into the bank we do not see. The 
Judge twice over misquoted the plaintiff as saying that he did 
not know the 2nd defendant before. The plaintiff nowhere 
says so. The Judge further seems obsessed by the idea that 
the 2nd defendant had no right to make a tender at all unless 
there was some fresh contract between him and the plaintiff. 
But the 2nd defendant as the purchaser of the equity of 
redemption was in law entitled to discharge the mortgage debt 
without any further contract. The Judge assumes that 
P.W. 2 was authorised to receive payment for the plaintiff on 
the 16th but this is wrong. The promissory note was not 
endorsed for collection to P.W. 2 until the next day. A 
tender to P.W. 2 on the 16th would not have been a legal 
tender. ° . 


We must hold for reasons already given that there was 
a valid tender of the money due to the plaintiff on the 16th 
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and that interest ceased to run from that date, and the plaintiff 
has therefore no cause of action, The suit therefore fails 
and must be dismissed. The 1st defendant has not appealed. 
but obviously if the interest is not due at all he cannot be held 
liable in law for it. Moreover as the appeal brought by the 
2nd defendant alone is preferred against the whole decree on 
a ground common to both defendants it may, under Order 41, 
Rule 4, be set aside against both We may add that we do 
not understand why the Judge gave a personal decree against 
the 2nd defendant. There was in his view no privity of con- 
tract between him and plaintiff. 

We reverse the decree of the Lower Court and dismiss 
the plaintiffs suit with costs to 2nd defendant in this Court. 
We direct that in the Lower Court all parties will pay their 
own costs as neither plaintiff nor 2nd defendant put forward 


the whole truth and nothing but the truth. Ist defendant 
has not appealed. 


N.S. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR. JUSTICE CURGENVEN. 


M. L. Sivaramakrishna Aiyar .. Pehisonert (1st Accused) 
v 


Seshappa Naidu .. Respondent (Complainant). 

Cranial Procedure Code (V of 1898), S 197—Fabrication by Vilage 
Munstf of entire record of a civil suit purporting to have been tried and. 
decreed by hind under Village Courts Act—Sanction, if necessary‘ Com- 
mitted by him while acting or purporiing to act in the discharge of his 
oficial dtiiy’’—Meaning of. 

Sanction is necessary under section 197 of the Criminal Procedure 
Code before a Court can take cognizance of an offence alleged to have 
been committed by a Village Munsif in fabricating the entire record of a civil 
suit which purported to have been tried and decreed by him against the 
complainant under the Village Courts Act of 1889. 

Iinperdirix v Lakshman Sakharam, (1877) IL.R. 2 Bém. 481 referred 
to. e 

The words ‘‘committed by him while acting or purporting to act in the 
discharge of his official duty’’ in section 197 of the Criminal Procedure 
Code mean that the offence must be committed in dereliction of the duty 
cast upon him as a Judge. Not all such derelictions, however, fall within 
the scope of the section. The offence must contain an element necessarily 
dependent upon the offender being a public servant. 


Petition undercertions 435 and 490 of ie ade E Crm. 
nal Procedure, 1898, praying the High Court to revise the order 


*CrR.C No 310 of 1928. 16th October, 1928. 
Cr. R.P. No. 248 of 1928 


ad 
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of the Court of the Stationary Sub-Magistrate, Kulitalai, 
dated the 10th February, 1928 in P. R. No. 3 of 1927. 

V. L. Ethiraj and A. S. Sivakaminathon for petitioner. 

K. S. Vasudevan for The Public Prosecutor on behalf of 
the Crown. 

K. S. Jayarama Aryar for respondent. 

The Court made the following 

ORDER.,—- The petitioner is a Village Munsif, and he applies 
for the revision of an order passed by the Stationary Sub- 
Magistrate of Kulitalai in P. R. No. 3 of 1927 on his file. 
That case was instituted by the complainant against the peti- 
tioner and two others under sections 466 and 474, Indian Penal 


‘Code, and the question which arose was whether cognizance 
= of the offences complained of could be taken without the 


sanction of the Local Government under section 197, Criminal 
Procedure Code. The subject-matter of the complaint was a 
record of a civil suit in which the complainant figured as a 
defendant and which purported to have been tried and decreed 
by the petitioner under the Village Courts Act (I of 1889). 
The complaint alleged that the whole proceeding from start 
to finish was fictitious, and that the entire record was a forg- 
ery. The point for decision is whether sanction under sec- 
tion 197, Criminal Procedure Code, is necessary before a Court 
can take cognizance of an alleged offence of this character. 

Section 197 provides (to extract so much of it as is relevant 
here) that 


‘‘when any person who is a Judge within the meaning of section 19 of 
the Indian Penal Code is accused of any offence alleged to have been 
committed by him while acting or purporting to act in the discharge 
of his official duty, no Court shall take cognizance of such offence except 
with the previous sanction of the Local Government.’’ 


It is not disputed that a Village Munsif, when he tries 
suits under the Village Courts Act, is a Judge. But it is 
contended that the alleged offence: was not “committed by him 
while acting or purporting to act in the discharge of his official 
duty”. 

The passage just quoted represents the latest of several 
legislative endeavours to define the kind of offences in respect 
of which sanction is required. In the 1872 Code (section 
466) the phrase was “an offence committed by a public ser- 
vant in his capacity as such public servant” ; and in the Codes 
of 1882 and 1888 “is accused as such judge or public servant 
of any offence’. But though the present wording is perhaps 
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more explicit, there is no reason to suppose that it marks any 
change in the intention or the principle underlying the provi- 
sion. The cases which have been decided under the successive 
Codes show that much difficulty has been experienced in dis- 
covering any general tests by the application of which it may 
be, found whether sanction is or is not necessary. Before 
examining those cases, one fairly obvious fallacy, commonly 
urged and indeed to some extent countenanced by the words 
of the section, may be disposed of. It is said, to take an 
example, that a Judge who fabricates a record is not “acting 
or purporting to act in the discharge of his official duty,” be- 
cause it is no part of his official duty to commit such an act. 
But it is evident that no act can be at once part of his official 
duty and an offence, so that, were this construction accepted, 
the provision would involve a contradiction in terms. Clearly 
what is meant is that the offence must be committed in dere- 
liction of the duty cast upon him as a Judge. 

Not all such derelictions, however, it has been held, fall with- 
in the scope of the section. In re Gulam Muhammad Shorif-ug- 
dasah” Parker, J., held, under section 197 of the Code of 
1882, that sanction was required to prosecute a Judge who 
used defamatory language during the trial of a suit, because 
he was accused of uttering it “as a Judge”. But in dealing 
with similar circumstances, a Calcutta Bench in Nando Lal 
Basak v. Mitier * differed from this view, adopting the opinion 
of Field, J., expressed in an earlier unreported case that the 
corresponding provision in the Code of 1872 
‘‘was intended to apply to those cases in which the offence charged is an 
offence which can be committed by a public servant only, cases, that is, 
in which being a public servant is a necessary element in the offence.”’ 

This view was approved and acted upon by Davies 
and Moore, JJ., in The Municipal Commisstomers for the City 
of Madras v. Major Beh? by Coutts Trotter, J. tas he then 
was) in Sheik Abdul Kadir Saheb v. Emperor * and by Jackson, 
J., in Raja Rao v. Ramaswans.’ Difficulty, however, often 
arises in applying this principle, in deciding, that is, whether the 
alleged offence contains an element necessarily dependent upon 
the offender being a public servant. It is not enough that the 
offence should be imputed to a public servant acting in the dis- 
charge of his official duties if the nature of the offence, ¢.9., the 














1. (1886) I.L.R. 9 Mad. 439. 2. (1899) I.L.R. 26 C. 852. 
3. (1901) I.L.R. 25 M. 15. TT (1916) 1 M.W.N. 384. 


5. (1927) I.L.R. 50 M. 754: 52 M.L.J. 647. 
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use of defamatory language is such that, so far as its ingre- 
dients go, any one else might have committed it. This was the 
view taken by Coutts Trotter, J., in the case cited above with 
regard to the offence of criminal breach of trust by a public 
servant. Although the money came into the public servant’s 
hands in his capacity as a public servant, yet he committed in 
respect of it an offence such as another, not a public servant, 
might have committed, but the learned Judge, in holding that 
section 197 would not apply, confessed that it was a question of 
considerable difficulty and very near the line. 


Coming now to the cases which relate to the fabrication 
of records, an early Bombay decision Imperatrix v. Lakshman 
Sakharam, Vaman, Hari and Balaji Krishna’ under the Code 
of 1872 was upon facts closely similar to the present instance. 
A Mahalkari, who was an officer, invested with the powers of a 
Judge in a certain class of cases, had fabricated the entire record 
of a civil suit The language of section 466 of the 1872 
Code, as I have noted above, differed from that of our present 
section 197, but its intended scope was probably the same. The 
learned Judges held that that scope extended 

“to all acts ostensibly done by a public servant, te, to acts 
which would have no special signification except as acts done by a 
public servant ... The very object of the fabricaton would be to 
invest those proceedings with a special character, and it 13, we think, proper 
that the alleged fabricator should be dealt with in his official capacity 
under the provisions specially enacted, although private individuals charged 
with the same acts or omissions, or acts in one sense the same, would be 
proceeded against in the ordinary way ’’ 

This passage brings out, I think, very clearly the nature of 
the issue which these fabrication cases raise. “Any one,” it 
is urged, “might equally well have committed the forgeries.” 
The answer is “No, no one but the public servant himself could 
have produced them in the very hand in which, if genuine, they 
would have been written.” 


Miller, J., in Palamtasids Pillai v. Arunachellam Pillas had 
to deal with a case where a Village Magistrate was accused of 
making a false record in his register convicting the complain- 
ant of theft of pumpkins. He found that inasmuch as the 
karnam, and not the Village Magistrate, has to maintain the 
register, the latter was not acting “asa Judge,” in doing what 
he did. I think it is clear that this finding was enough to ex- 
clude the application cf section 197, Criminal Procedure Code. 
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The learned Judge took occasion, however, to consider Im pc- 
rairiy v. Lakshman Sakharam, Vaman, Hari and Balaji Krishna’ 
and observed, in criticism of the passage from it which I have 
quoted, 

“Any one could have done it who had access to the register kept 
by the karnam or the Village Magistrate aud though the cffect of it would 
be to give the impression that the Village Magistrate in a certain case 
3 aaa as Judge, he would not, if the charge 13 true, have in fact done 
$O- 

I have already ventured to suggest the answer to this liņe 
of reasoning, and would add the objection, with all respect, that 
the same contention would apply even to a forged interpolation 
in a genuine record, thereby carrying the application of the argu- 
ment to greater lengths than it has been taken before me, and 
excluding from the scope of section 197, Criminal Procedure 
Code, such an offence, for example, by a public servant as that 
rendered punishable by section 167, Indian Penal Code (framing 
an incorrect document with intent to cause injury). Miller, J.. 
adds: 

“I do not sec how a Magistrate who fabricates a record in which 
he figures as Judge can properly be said to be acting as Judge whenehe 
does so.” 


The correctness of this latter observation was doubted by 
Spencer and Krishnan, JJ., in Subbiah Pillai v. Emperor,” a case 
distinguishable, however, on the ground that the fabrication (of 
a judgment and a calendar) was in a real case actually pending 
before the Village Magistrate. While feeling no doubt that, in 
these circumstances, the Village Magistrate was acting not in a 
private capacity but as a Judge, so that section 197 would apply, 
they had not to decide whether, if the proceedings were wholly 
fictitious, the same conclusions should be drawn. Lastly I may 
notice two unreported cases. Tn Criminal Revision Case No. 310 
of 1925, Wallace, J., held that a Sub-Registrar who tampers 
with a document presented to him for registration 1s not pro- 
tected by the section. Any one who got access to fhe document 
was equally well situated to do the same. In the other case, 
Criminal Revision Case No. 291 of 1916, a Village Munsif 
before whom some suits were pending had attached a jutka 
and pony before judgment, and a complaint was filed against 
him under ‘sections 379 and 114, Indian Penal Code. Seshagiri 
Aiyar, J., who disposed of the Revision Petition, rejected the 
contention that as the Village Munsif was acting wlira vires he 
was not acting as a Judge within the meaning of the section. 





6. (1877) T.L.R. 2 B. 481. 8 (1920) M.W.N. 7. 
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- ““Jf this argument is pushed to its logical conclusion,’’ he observes, 
“no public servant or Judge can have the safeguard of a sanction, as it 
is not within the powers conferred upon such an officer to commit an 
offence ”’ 


He adds that 


“in all cases where a public servant purports to exercise his functions 
as stich, he must be deemed to be acting as such public servant’? 


and that accordingly sanction was necessary. 


Thus it will be seen that there is good authority for the 
position that where a Judge, in a pending case, fabricates any 
record or dishonestly exceeds his powers, the offence is “com- 
mitted by him while acting or purporting to act in the discharge 
of his official duty.” Mr. Jayarama Aiyar, conceding this, con- 
tends that the fabrication of an entire record does not involve 
such an offence—that in the absence of any pending case it 
cannot be said that the alleged offender was discharging or 
purporting to discharge his official functions. The best answer 
which I can make is that if in forging a judgment and a calendar 
in the one case, and in unauthorisedly issuing an attachment 
warrant in the other, a Judge is purporting to discharge his 
duty, he is no less doing so in writing up the record of an 
imaginary suit. The difference is a difference of degree and 
not of kind. The essence of the offence in each case is that 
an officer having as part of his official duty the correct main- 
tenance of judicial records fraudulently falsifies them. The 
purport of that forgery was that, acting in the discharge of 
his duty, he had entertained and decided a civil suit, and it can 
make no difference, for the present purpose, whether the record 
was wholly false or partly true and partly false, and so whether 
the suit was wholly fictitious or fictitious only in part. In either 
case, so far as the fictitious part was concerned, he was as much 
or as little “purporting to act in the discharge of his official 
duty” in inventing the record of it. Nor do I feel hesitation 
in deciding that an essential ingredient of the act complained 
of was that the author was a public servant. I have already 
found occasion to remark upon this aspect of the matter. It 
does not seem even to have been argued in Subbiah Pillai v. 
Pmperor” and it has received an affirmative answer in Impe- 
ratx v. Lakshman Sakharam, Vaman, Hars and Balaji Krishna. 
Jackson, J., in Raja Rao v. Ramaswamt finds some difficulty in 
following this.latter decision, observing: 


—_— 
ce Taman 
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“If the ingenious man had forged the record as coming before some 
other Court, there presumably would be no question of sanction, and why 
must there be sanction because he selected his own Court?” 


This is really Miller, J.’s argument in another shape, and 
my own view is that it makes all the difference that the Court 
and the records are those for which the Judge as a Judge is 
responsible. 


I accordingly allow the Revision Petition, set aside the 
order of the Stationary Sub-Magistrate, and direct that the 
complaint as against the petitioner be dismissed for want of 
sanction under section 197, Criminal Procedure Code. 


N.S, Revision Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE RAMESAM AND MR. JUSTICE 
JACKSON. 


A. M. Appavoo Chettiar .. Petitioner® (PUf.) 
v. . 
The South Indian Railway Company 

represented by its Agent at Trichino- 

poly and another . Respondents (Defts.). 


Limitation Act {IX of 1908), Art %—Contract Act, S 72—Mistake of 
law—When a ground for relief 

Mistake of law can be a ground for relief only if it is of such a kind 
that it is mixed up with certain specific facts relating to the particular indivi- 
dual so much so that it may be said that, as the combined effect of the party’s 
view of the law and the facts, he made a mistake at the time of entering 
into the transaction as to the nature of pre-existing private rights. Where 
the mistake of law is a mistake as to the general law in British India—a law 
which is applicable to the party exactly in the same way as to all other 
citizens in British India, it is not a ground for relief. 

Cases on the subject reviewed 


Petition under section 25 of Act IX of 1887 praying the 
High Court to revise the decree, dated 30th January, 1926 of 
the Court of the Subordinate Judge of Negapatam in S.C.S. 
No. 841 of 1924. į 

R. Srimvasa Aiyangar for petitioner. 

The Advocate-General (T. R. Venkatarama Sastriar) and 
S. S. Ramachandra Atyar for respondents. 

The judgment of the Court was delivered by 

Ramesam, J.—The points arising for decisién in this case 
are substantially the same as those arising in . R.P. No. 1259 of 
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1925 decided by us on the 29th November last. In that case 
the Government was not represented, but now we have had 
the advantage of hearing the learned Advocate-General who 
appeared for Government. In the former case we relied on 
Cooper v. Phibbs and the observations of Stirling, J., in 
Alleard v. Walker? No issue was raised in that case as to 
whether the payment was voluntary. On that ground we re- 
fused to consider the two decisions in Slater v. Mayor, etc. of 
Burnley? and William Whiteley, Lid. v. The King* In those 
cases the ground of the decision was that the payments were 
voluntary and we therefore held there was no need to consider 
those decisons at length; but, towards the end of the judgment, 
there is an observation that even if it is necessary to consider 
them, we do not prefer to follow them. This observation is, 
of course, obtter. But in the present case the point has to be 
considered and we have had the advantage of the argument of 
the Advocate-General on this point and on the application of 
Cooper v. Phibbs' Mr. R. Srinivasa Aiyangar, the learned 
vakil who appeared for the petilioner, relied on section 72 of 
the “Contract Act and on the change in the language of Art. 96 
of the Limitation Act of 1908. We may at once observe that 
there can be no case of coercion in this case, for it is not sug- 
gested that the goods were demanded by the consignee on the 
offer of a smaller amount than what was demanded and that 
the company’s agent refused to deliver them. On the other 
hand, the plea of mistake shows that the petitioner himself was 
not aware of the true situation at the time of the delivery of the 
goods, and could not have made such an offer; or, in other 
words, the case of mistake would be inconsistent with the case 
of coercion. This is in fact conceded by Mr. Srinivasa Aiyangar. 
The only question is whether there is such a mistake as would 
afford relief to the petitioner. On account of the change of 
language in Art. 96 of the Limitation Act, it may be conceded 
that some kind of mistake of law may be a ground for relief. 
What exactly is the mistake of law that may be a ground for 
relief is really the point to be considered in the case. If the 
mistake of law is of such a kind that it is mixed up with 
certain specific facts relating to a particular individual so much 
so that it may be said that as the combined effect of a party’s view 
of the law and the facts, he made a mistake at the time of 
entering into the transattion as to the nature of his pre-existing 


1. (1867) L.R. 2 H L. 149 at 170. ° 2 (1896) L.R., 2 Ch. 369 
3. (1888) 59 L.T. 636. 4 (1909) 101 L.T. 741. 


LVI] THE MADRAS LAW JOURNAL REPORTS. 271 


private right, it may be said that such a mistake is not a pure 
mistake of law and is covered by the language of Lord West- 
bury~in Cooper v. Phibbs* which was quoted by Stirling, J., in 
Allcard v. Walker! Some such limitation must be placed on the 
words of Lord Westbury which on their face seem to be too wide 
and which if literally applied will cover cases of all mistakes of 
law, for every mistake of law committed by a party and made the 
basis or ground of relief must ultimately lead to some mistake 
as to his right; and in that sense, all mistakes of law are mistakes 
affecting private rights; but in this sense, there will never be a 
case to illustrate the proposition that a mistake of law cannot be 
a ground for relief. In the present case the mistake of law is a 
mistake as to the general law in British India—a law which is 
applicable to the petitioner exactly in the same way as to all other 
citizens-in British India. There is no fact peculiar to the plain- 
tiff, nor can it be said that, at the time of the consignment of 
goods, there was any special or private right peculiar to the 
plaintiff as distinguished from any other citizen. The right of 
the plaintiff is a general right, that is, a mght which he possesses 
in common with every other citizen in British India, to conSign 
goods through the Railway Company on payment of particular 
surcharge. <A right of that kind could not have been intended 
by Lord Westbury in his observations in Cooper v. Phibbs, illus- 
trations of which are afforded by the decisions in Earl Bamuchamp 
v. Winn and in Ram Chandra Misra v. Ganesh Chandra 
Gangopadhya° as being cases of mistake as to private rights. 
The same conclusion seems to emerge on a consideration of the 
sections of the Contract Act. Though the word “mistake” 
in section 72 is not limited, it must refer to the kind of mistake 
that can afford a ground for relief as laid down in sections 20 
and 21 of the Act. Section 21 says that a mistake as to law 
of British India is not a ground for relief, which means that 
a mistake of law to be a ground of relief within the meaning 
of section 21 must be really.a mutual mistake relating to the 
nature of the private right of a party with reference to special 
facts peculiar to him mixed up with a question of law. In this 
case it is therefore clear that the mistake of the petitioner is a 
pure mistake of law and cannot be said to be a mistake bearing 
upon the private or the special right of the petitioner and there- 
fore it cannot become a ground of relief within the meaning 
of section 72 of the Contract Act or Aft. 96 of ‘the Limitation 


1. (1867) L.R. 2 H.L. 149 at 170. 2. (1896) L.R. 2 Ch 369 
5. (1874) L.R. 6 H.L. 223. 6 (1916) 21 C.W.N. 404. 


272 THE MADRAS LAW JOURNAL REPORTS. [vOL. 


Act. In Allcard v. Watker*® Stirling, J., went on to observe 
at page 831: 


“Tt ig not accurate to say that relicf can never be given in respect 
of a mistake of law.” 


He then referred to the statement of Turner, L.J., in Stone 
v. Godfrey," which was recognised by the Court of Appeal in 
Rogers v. Ingham; but the weight of these observations seems 
to be very much shaken by the observation of the Court of 
Appeal in Holt v. Markham.’ 

The observations of Scrutton, L.J., particularly are 
useful. He refers to the observations of Lord Sumner in 
Baylis v. Bishop of London?” and in Sinclar v. Brougham” 
where it is said: 

‘* There 18 now no ground left for suggesting as a recognizable ‘equity’ 


the right fo recover money w personam merely because ıt would be the right 
and fair thing that ıt should be refunded to the payer.’’ 


It is unnecessary to pursue this ground of the plaintiff’s 
action with reference to English cases as the Indian Law seems 
to be clear, namely, that a mistake, in the sense that it is a pure 
mistake as to law in India, resulting in the payment by one 
persen to another and making it inequitable that the payee should 
retain the money is no ground for relief. That being so, the 
plaintiff will not be entitled to recover. 

It is really unnecessary to consider the question whether 
the payment can be said to be voluntary, for the distinction 
whether in a particular case the mistake is one of mistake of 
pure law or the payment is voluntary becomes really academic. 
We may, however, observe, that though it might be possible 
to distinguish the decision in Wilham Whiteley, Lid. v. The 
King “ it is impossible to distinguish the case in Slater v. Mayor, 
oic. of Burnley.” Anyhow it is clear that the plaintiff is not 
entitled to recover. To this extent, we depart from the view 
taken in C.R.P. No. 1259 of 1925. 

In the course of.the argument our attention has been invit- 
ed by the learned Advocate-General to a circular letter issued 
by the Government of India (Ex. D) which shows that they 
did not mean to exempt cotton seeds under the Act of 1921 
and that if any Local Government or administration considers 
it necessary for special reasons to extend the concession to any 
other varieties of fodder such as oil cake or cotton seed, the 





2. (1896) L.R2 Ch. 369., 3 (1888) 59 L.T. 636 
4. (1909) 101 L.T. 741. 7. (1854) 5 De G. M & G % at 90. 
8. (1876) L.R. 3 Ch. D 351 at 357. 9. (1923) 1 K.B. 504. 
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previous sanction of the Government of India should be obtain- 
ed. For the respondent our attention has been drawn to a 
letter issued by the Government of India under which they direct 
refund of amounts like those claimed in this case. Neither of these 
ig relevant for the decision of this case when the matter goes be- 
fore a Court of Law. The learned Advocate-General referred 
to items in the Tariff Act of 1921 relating to grains and pulses, 
seeds and fodder; but, after giving our best attention to this 
case, we are not able to depart from the view already taken by 
us and by Waller, J., namely, that cotton seeds are fodder within 
the meaning of the Act. i 
The result is that the Civil Revision Petition fails; but, 
having regard to the circumstances of the case and particularly 
the fact of the Government circular directing refund of such 
amount, we make no order as to costs in the Civil Revision 
Petition. 
N.S. Revision Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE RAMESAM. 


Chaturvedula Suryanarayana .. Petitioner* (6th Deft.) 
v. 
Sree Raja Venkata Ramayya Appa Rao 
Bahadur, Zamindar .. Respondent (Plf.). 


Civil Procedure Code (V of 1908), S. 115—Erroneous decision—Inter- 
ference with—Jurisdiction—Deasion calowated to perpetuate error and to 
canse multiplicity not for one year only but for all hme—Effect—Kathibod1+— 
Arrears of—Iinterest on—Rate of, to be allowed—Kattubadi payable in 
respect of agraharam to Zamindar—Purchascr of defintte extent from one 
of agraharamndars—Liabiliy of—Lwntt of. 


The purchaser of a definite extent from ofte of the agraharamdars, 
who are lable to pay kattubadi to the Zamundar, is not lable for the 
entire kattubadi jointly and severally with the owners of the remaining 
portions of the agraharam. The purchaser’s liability rests only on the 
privity of estate and is lmiled to the proportionate share due on the 
portion he purchased. j 

Where the Courts below passed a decree making the purchaser liable 
for the kattubadı sued for jointly and severally with the owners of the 
other portions without the barest reference to the principles ou which alone 
the case could be decided, held, that they acted with material irregularity, 
and that the High Court would be justified in interfering with their 
decision in revision. i 

Where the result of an erroneous decision is to perpetuate the error 
and to cause multiplicity not for one year but.for all time, the High Court 
would be justified in interfering in revision 
GAN Ng a a ke nine aan 
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The policy now is to give interest only at 6 per cent. on all arrears 
of rent. Kattubadi is in the nature of rent, and interest only at 6 per cent 
ought to be allowed on arrears of kattubadi. 


Petition under section 115 of Act V of 1908 and section 107 
of the Government of India Act praying the High Court to revise 
the decree of the Court of the Subordinate Judge of Bezwada 
in Appeal Suit No. 40 of 1926 preferred against the decree of 
the Court of the District Munsif of Nuzvid at Bezwada in 
Original Suit No. 98 of 1925. 

y. Pattabhirama Sastri for petitioner. 

T. Ramachandra’ Rao for respondent. 

The Court delivered the following 

JUDGMENT.—The facts of the suit out of which the pre- 
gent Civil Revision Petition arose may be stated as follows: 
The plaintiff is one of the Zamindars of Nuzvid. The defend- 
ants are the owners of an agraharam in the Zemindari, liable 
to pay kattubadi to him. Defendants 1 to 4 are the descend- 
ants of the original agraharamdars. 5th defendant purchased 
the lst defendant’s sharé in the agraharam. 6th defendant 
purchased 100 acres 15 cents out of the 5th defendant’s share. 
The suit is to recover Rs. 309-10-5 being. the amount due on 
account of kattubadi from the defendants for faslis 1332 and 
1333. The Lower Courts gave a decree to the plaintiff as 
prayed for. 6th defendant is the petitioner before me. He 
originally filed a second appeal. It was afterwards converted 
ifto a Civil Revision Petition. 

His contention is that he being only a purchaser of a defi- 
nite extent from one of the agraharamdars is not liable jointly 
and severally with the other defendants arid that his liability 
now rests only on the privity of estate and must be limited to 
the proportionate share due on the portion he purchased. This 
contention is undoubtedly correct. See judgment of myself and 
Reilly, J., in Mosafkanni Ravuthar v. Doratsams.. It is true 
that this déision was not reported in the Reports by the time 
the two Lower Courts heard the case. But there was a decision 
in Venkatasubramantyam v. Raja of Venkatagiri,’ in which 
the principles were stated to some extent, though it was not 
an actual decision on the point, and the matter was further 
| cleared up in the decision of myself and Reilly, J. In the 
District Munsif’s judgment after stating the facts and refer- 
ring to an earlier judgment of the year 1919, Ex. A, he says: 
“I find on both the issues 1 and 2 for the plaintiff.” Ex. A 
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cannot help the decision of this case as there were no purchasers 
at that time and the 6th defendant was not a party to it He 
has not practically touched the point raised by the 6th defendant 
and there is neither discussion nor decision on it. 


On appeal to the Subordinate Judge, beyond saying that a 
contrary view will entail serious consequences and there is no 
reason why the Zamindar should be put to inconvenience, there 
is no reference to the legal principles hearing on the matter ot 
to the decisions. The result is that the decisions of the Lower 
Courts are not only erroneous but not satisfactory. 


The only question that now arises before me is whether I 
should interfere in Civil Revision Petition under section 115. 
If it is merely a case of erroneous judgment on an isolated 
matter without further far-reaching consequences, I would cer- 
tainly not interfere in revision however erroneous the decision 
may be, though I am rather inclined to think that the decision is 
perverse within the meaning of the decision of the Full Bench 
in Kristamma Naidu v. Chapa Naidu.’ But leaving aside this 
aspect, I have to observe that the decision has got far-reaching 
consequences which require my interference in revision. The 
first effect of a joint decree is to necessitate suits for contribu- 
tion amongst the agraharamdars which would have been unneces- 
sary if the suit is correctly decided. If the suits for contribution 
are the result of a correct decision of the case, one cannot com- 
plain of the situation on the ground of the multiplicity of the 
suits and there is no justification for any attempt to avoid the 
multiplicity. But where, as in a case like this, multiplicity 
is the result of a wrong decision, it is the duty of 
a superior superintending ‘Court to avoid such multiplicity by 
setting the wrong decision right. In the present case if the 
decision is not now interfered with, the matter will be res judi- 
cata for ‘succeeding years and there will be multiplicity of suits 
for contribution in all succeeding years and this state of things 
is bound to go on for all time? If such a state of things is not 
stopped by a superior superintending Court, the power of super- 
intendence exists in vain. A number of cases have been cited 
before me by the learned vakil for the petitioner. Two of these 
relate to Court-fees and I do not wish to rely on them. The 
decision in Gangayya v. Vettkataramayya* is a case where the 
High Court interfered with the decision of the Lower Court 
acting on an erroneous view of the faw and resulting in a 
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alae grossly illegal situation. They relied on the Full Bench deci- 
v. -sion in Sundaram v. Mausa Mavuthar.” In Gopayya v. Sobha- 
Sree Raja nadri* Jackson, J., interfered in revision in a case in which the 
Ramayya Lower Courts made no enquiry into the facts. In the present 
a l case the Lower Courts made no reference to the legal principles 
underlying the matter in controversy. In Umed Mal v. Chand 
Mal the Privy Council affirmed the judgment of the Chief Com- 
missioner in revision where he held that the decision of the suit 
by the Lower Court in the absence of the mortgagor was a 
material irregularity. I think in the present case the Courts 
below acted with material irregularity when they proceeded to 
act without the barest reference to the principles on which alone 
the case can be decided. See also M. & S. M. Ry. v. Gangamma!’ 
where Madhavan Nair, J., interfered in a similar case. The deci- 
sion in Brindaban Chander Choubey v. Gour Chandra Ray? 
also shows that where the result of an erroneous decision is to 
perpetuate the error and to cause multiplicity not for one year 
but for all time, the High Court would be properly acting in 
its Palas of superintendence and would rightly interfere in 
such a case under the Government of India Act. The respond- 
ent does not lose any portion of his decree but. continues to get 
a decree for the same amount. Only the defendants will not be 
jointly and severally liable. For all these reasons I resolve to 
interfere with the decisions of the Lower Courts and modify the 
decrees, of the Courts below by limiting the liability of the 6th 
defendant to Rs. 11-13-0 per year or Rs. 23-10-0 for both years. 
The plaintiff will get proportionate costs on the amount decreed 
and will pay proportionate costs on the amount disallowed in the 
Court of First Instance so far as the 6th defendant is concerned 
and in the High Court and in the Lower Appellate Court each 
party will bear his or their own costs. 
Another point has been touched before me in revision. The 
Courts below have given interest on the amount decreed at 12 per 
é cent. per annum. Ido not think this is right. The policy now is to 
j give interest only at 6 per cent. on all arrears of rent and kattu- 
badi is in the nature of rent. But, however, I do not wish 
to interfere with this point in revision especially'as the amount 
of interest due by the 6th defendant is very small. The decree © 
of the Lower Court is modified accordingly. 








AS: V. f i Decree modified. 
5 (1921) I.L.R. 44 M. 554 40 M.L J. 497 (FB) 
j 6. (1926) 24 L.W. 839-- 7. (1926) 52 M.L.J. 368 (P.-C). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice REILLY. 
Munshi Abdul Wahab Saheb and another .. Petitioners* in both 


(Accused 1 and 2). 


Madras Canals and Public Ferries Act (II of 1890), Ss. 3, 4, 8-and 9— 
Power of Government to regulate navigation up and domm the rwer— 
Extent of—Limits of ferry—Power to declare both sides of a river for 
distance of twelve miles—Setting owt limils by mentioning fue places at a 
total distance of twelve miles—Intention of Governmeni—Fwe ferries and 
not a single ferry—Voyage of steam lounch conveying passengers from 
one place to the other places—If com be described io be across the river. 

Without a notification under S. 4 of the Act, the Government has 
no power to regulate navigation up and down the river. 

The power given to the Government by S 8 of the Madras Canals and 
Public Ferries Act to define the limits of a ferry which is, by the definition 
in 5. 3, a place, cannot by any reasonable stretch of language be inter- 
preted so as to enable the Government to include in the place concerned 
both sides of a river for a distance of twelve miles. 

Where the Government, by its notification under S 8 of the Act declar- 
ing the ferry, set out its limits by mentioning five places the upmost of which 
was twelve miles distant from, and on the opposite bank of, the downmost, 
and did not mention the place on the opposite bank corresponding to each 
of these five places, =, 

Held, that the intention of the Government must not be taken to be to 
declare the whole of both the banks of the river for the distance of twelve 
miles as a single ferry and prevent the navigation up and down the river 
to that entire distance, but to declare five different ferries at the five places, 
as otherwise the notification would be w#lira vires of its powers 

Held also that the voyage of a steam launch conveying passengers from 
one of the places declared as a ferry up the river to the other places declared 
as ferries cannot be described to be “across the river’’ as mentioned in 
S. 9 of the Act. 7 . 


Petitions under sections 435 and 439 of the Code of Cri- 
minal Procedure, 1898, praying the High Court to revise the 
judgment of the Court of Session of West Godavari Division 
at Ellore, dated 24th September, 1927 in Cr. Appeals Nos. 43 
and 38 of 1927 preferred against the judgment of the Court 
of the Joint and lst Class Magistrates of Narsapur, dated 19th 
July, 1927 and 8th January, 1927 in C.C. Nos. 93 and 79 of 
1926 respectively. : 2 

C. Sidney Smith, Miss S. V. Devadoss and P. Soma- 
sundaram for petitioners. j 

K. N. Ganapathi for The Public Prosecutor on behalf of the 
Crown. 

The Court made the following 

OrpEr.—The two petitioners have been convicted of working 
a ferry in contravention of section 9 of the Canals and Public 
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Ferries Att, 1890, and their convictions have been upheld on 
appeal by the Sessions Judge of West Godavari. The case against 
the petitioners is that on 20th November, 1926 they carried pas- 
sengers on the steam launch “Moulana” across a channel, that 
is, the Vasistha Godavari River, within the notified limits of 
a ferry declared by the Government under section 8 of the Act 
to be subject to the provisions of the Act. Ex. A, dated 30th 
December, 1895, has been produced as the notification of the 
Government, declaring the ferry under the name of the “The 
Narsapur Steam Ferry” to be subject to the provisions of the 
Act and purporting to fix its limits. It is argued for the peti- 
tioners (1) that this notification of the Government was wltra 
vires, and (2) that the petitioners did not work a ferry within 
the meaning of section 18 of the Act. 

The Act is not very easy to understand in some respects. 
In section 3 a ferry is defined as “a place at which goods, 


_ animals or passengers are conveyed across a channel by means 


of vessels.” That is a curious definition and not in accordance 
with the meaning of a ferry in English Law. And it is almost 
impossible to reconcile with section 9 of the Act, which speaks 
of “rights of ferry.” But we must take the definition as it 
stands. It was open to the Government under section 8 of the 
Act to declare the place called “The Narsapur Steam Ferry,” 
at which goods, etc., were conveyed across the river, to be sub- 
ject to the provisions of the Act and that is what they must be 
supposed to have intended to do by the.notification, Ex. A. 
The limits of that place they were also entitled to define under 
that section. But the limits set out in Ex. A are very surpris- 
ing. They are shown in the notification as “(1) Narsapur, 
(2) Sakinetipalli, (3) Appanaramunilanka, (4) Chtnchinada, 
and (5) Razole.” It is admitted that Razole, which is on the 
left bank of the river, is 12 miles from Narsapur, which is 
below it on the right bank, and that the other places named are 
between them, Sakinetipalli and Appanaramunilanka being on 
the left bank and Chinchinada on the right bank. If the places 
named are intended to indicate the limits of one ferry, then 
the upstteam limit must be Razole and the downstream limit 
Narsapur. In that case there is no point in mentioning the 
intermediate places at all. It would, however, be extraordinary 
to define the limits of a place where goods, etc., are conveyed 
across the river so as fo include a length of 12 miles on each 
side of the river. The learned Sessions Judge appears to take 
the view that the notification defines the ferry as from place 
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No. 1 (Narsapur) to place No. 2 (Sakinetipalli), from place 
No. 2 to place No. 3 and so on. That would be in effect to 
declare four successive ferries, two of which would extend four 
miles up the river besides crossing it. Apart from the diff- 
culty of fitting such a ferry into the definition of a ferry in the 
Act there appear to be two strong reasons against accepting 
this interpretation of the notification. Firstly, it is almost im- 
possible to imagine why, if the Government intended to declare 
a ferry from place No. 1 to place No. 2, another ferry from 
place No. 2 to place No. 3 and so on, that was not clearly 
stated in the notification. It is incredible that the Government 
should go out of their way to make a notification to the public 
regarding a simple matter unnecessarily obscure or mystifying. 
Secondly, the succession of places named cannot indicate a suc- 
cession of ferries between those places, as place No. 2 and place 
No. 3 are on the same side of the river and under the Act there 
can be no ferry between two places on the same side of the 
river. Mr. Ganapathi for the Public Prosecutor has urged that 
under section 13 of the General Clauses Act “place” in the defi- 
nition must be understood as including places. I do not think 
that the principle of that section can be applied to the definition 
in that way. But the suggestion perhaps indicates the way in 
which the notification should be read as declaring not a single 
ferry but a group of five ferries, the five places named being 
mentioned as “limits” to show where the five crossings of the 
river are. If the notification is to be read as specifying five 
places at which goods, etc., are to be conveyed across the river 
subject to the provisions of the Act, it becomes intelligible though 
not very explicit, and there is meaning in mentioning the three 
intervening places. If the proper construction of the notification 
is that the conveyance of goods, etc., across the river at Narsapur, 
at Sakinetipall, at Appanaramunilanka, at Chinchinada and at 
Razole is to be subject to the provisions of the Act, it is not 
ultra vires. For practical purposes it may be inconvenient that 
the places respectively opposite to the places named are not 
specified. But the notification would not be ultra vir res merely 
because the Government had not chosen to define those, opposite 
places; the result would merely be that any place approximately 
opposite to any of the named places could be regarded as the 
other end of that particular crossing. In effect the Govern- 
ment would have notified five ferries imstead of one. If it were 
perinissibles to interpret the notification, Ex. A, by the view 
which the Government themselves took of it nine years later, it 
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would be useful to notice that the notification Ex. C, dated lst 
November, 1905, shows that they were then under the impres- 
sion that there were five ferries, one at each of the places named. 


But the contention put forward for the prosecution in this 
case is that by the notification Ex. A, the whole river from 
Razole to Narsapur, 12 miles below has been declared to be a 
ferry subject to the provisions of the Act with the result that 
no person not “duly authorized” may convey goods, animals. 
or passengers across the river at any point in that stretch of 
12 miles. I do not think that the power given by section 8 of 
the Act to define the limits of a ferry—which, it must be re- 
membered, is by the definition “a place”-—could by any reason- 
able stretch of language be interpreted so as to enable the 


` Government to include in the place concerned both sides of 


the river for a distance of 12 miles. It must be remembered 
that the Act gives to the Government powers very seriously 
to restrict the liberty of the subject and those powers must 
be strictly construed. But the prosecution goes, and has to 
to go for the purpose of the case, much further than this. It 
is*contended that the notification Ex. A not only makes it 
unlawful for any one not “duly authorised” to convey goods, 
animals or passengers across the river at any point between 
Razole and Narsapur, but also makes it unlawful for any one 
not so authorised to convey goods, animals or passengers up 
or down the river between Razole and Narsapur. There is 
nothing in the Act, so far as it deals with ferries, to enable the 
Government so to restrict the right of navigation along the 
river. Under section-4 of the Act the Government may declare 
the river to be a canal subject to the provisions of the Act and 
may then under section 5 require all vessels using the river to 
be licensed or registered. But it has been stated before me _ 
that no notification under section 4 has been issued in respect 
of this part of the river. Without a notification under sec- 
tion 4 the Act gives the Government no power to regulate navi- 
gation up and down the river; and the prevention of navigation 
up and down the river is wholly outside the scope of the Act. 
It has been suggested in the course of the arguments that, be 
cause Razole is on one side of the river and Narsapur, which 
is reached after going 12 miles down the river and round two 
semi-circular bends is on the other side, the voyage from Razole 
to Narsapur- can be regarded as one across the river. That 
argument carries its refutation on its face. To suggest that 
such a voyage is one “across” the river is an abuse of language. 


ha) 
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There is nothing unreasonable or lira vires in the notification 
Ex. A, if it is interpreted, as I think it must be interpreted—and 
as the Government themselves later on interpreted it—as de- 
claring a series of five ferries across the river at the five places 
named. So interpreted the notification is entirely within the 
language and scope of the Act. It is not very easy to reconcile 
the schedule of tolls attached to the notification with that inter- 
pretation. But, as the notification purports to have been issued 
under section 8 of the Act, I think we are bound to interpret it, 
so far as possible, in consonance with that section and, if there 
is anything in the schedule which suggests an interpretation not 
in consonance with the section, to ignore that for the purpose of 
interpretation. If it had been the intention of the Government 
by that notification to declare the whole of both banks of the 
river for the distance of 12 miles from Razole to Narsapur a 
place at which goods, animals and passengers are conveyed across 
the river, and still more if it had been their intention, as is 
contended, to prevent navigation up and down the river between 


Razole and Narsapur, then in my opinion the notification would 
have been clearly ultra uires. 


This brings me to the second contention of the petitioners. 
What has been found is that the launch “Moulana,” owned by 
petitioner 1 and managed by petitioner 2, on 20th November, 
1926, conveyed passengers (on payment of passage money, I 
understand, though that does not appear in the records before 
me) from Narsapur to Razole, calling at Sakinetipalli, Appanara- 
munilanka and Chinchinada on the way. That it is alleged was, 
“working a ferry” in contravention of section 9 of the Act. 
What section 9 make3 unlawful is conveying goods, animals 
or passengers, across a channel within the defined limits of a 
ferry declared under section 8. The voyage of the “Moulana” on 
20th November, 1926 cannot by any reasonable use of language 
be described as across a channel (the river is a channel for the 
purpose of the Act). It was a voyage up the river such as the 
Government has no power under the Act—and I presume no 
wish—to prohibit. The charge of working a ferry in contra- 
vention of section 9 is clearly not made out. 


The convictions and sentences are set aside, and the peti- 
tioners are acquitted. The fines, if paid, will be refunded. 


-  Cr.R.C. No. 66 of 1928.—This is a case similar to Criminal 


Revision Case No. 65 of 1928. The convictions and sentences 


`~ R—36 
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are set aside and the petitioners are acquitted. The fines, if paid, 
will be refunded. 
N.S. Revision Petttton allowed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. | 


PRESENT:—VISCOUNT DUNEDIN, Lorp SHAw, LORD 
BLANESBURGH AND Sir JOHN WALLIS. 


Messrs. Juggi Lal-Kamalapat of Cawnpore 


and others .. Appellants* (Defts.) 
v. 
The Swadeshi Mills Company, Limited, of 
Bombay .. Respondents (Plffs.). 


Trademark—Infringement of—Deceptton by sound as well as by sighi— 
Possibility of —Passuig-off acitom—Dainages 1n—Measure of. 


In a passing-off action, Acid, that there might be deception by sound as 
well as by sight. 


The plaintiffs were a milling company who dealt largely in Indian cloths, 
and’ who, in connection with the sale of that Indian cloth, used certain trade- 
marks. In several of those trademarks, either in conjunction or alone, the 
lotus flower was the leading figure. They instituted a passing-off action 
against the defendants, also manufacturers of coiton pieccgoods, complain- 
ing that, by using a trademark hearing a lotus device, they were able success- 
fully to palm off their goods as those manufactured by the plaintiffs 


Held, that there was no cut and dried rule which could he laid down by 
a Court*of Law for the estimation of damages iu such a case, and that a fair 
test to work on would be to take the figures which showed the falling-off in 
the plaintiffs’ trade which came in after the pirated mark was introduced on 
the market by the defendants, and to add something thereto for a possible 


increase of trade. F 


Appeal No. 116 of 1927 from a decree of the High Court 
of Judicature at Allahabad (Mears, C.J. and Mukerji, J.), dated 
the 7th June, 1926, in a suit which the respondents (as plain- 
tiffs) brought against the appellants in the Court of the Sub- 
ordinate Judge of Cawnpore and which the High Court at the 
request of both parties transferred for hearing to its Extra- 
ordinary Original Jurisdiction. 

The main questions for determination on the appeal were: 
(1) whether the High Court was right in finding that the defend- 
ants had infringed the trademarks of the plaintiffs and had 
passed off their goods as those of the plaintiffs, and (2) whether 
the High Court was right in awarding the sum of Rs. 1,72,800 to 


the plaintiffs as damages. 


—— m 





*P C. Appeal No. 116 of 1927. 2nd November, 1928 
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The material facts of the case are fully set out in the judg- 
ment of the High Court reported in I.L.R. 49 All. 92. 


Sir D. M. Kerly, K.C., Sir Geo. R. Lowndes, K.C., 
W. Wallach and F. E. Bray for appellants. 


W. A. Greene, KC., F. R. Archer, K.C. and E. B. Raikes 
for respondents. 


Sir D. M. Kerly, K.C.—There are essential differences be- 
tween the trade-marks of the defendants and those of the plain- 
tiffs, and there is no such resemblance between them as to 
mislead anybody into purchasing defendants’ cloth for that of 
the plaintiffs. No one could say that one mark could reason- 
ably be mistaken for the other. 


The method adopted by the High Court in assessing the 
damages is not in accordance with any principles of law and 
justice. In any event, as the plaintiffs claimed only Rs. 25,000 
as damages in their plaint, the decree of the High Court award- 
ing damages in excess of that amount is contrary to the prO 
sions of the Civil Procedure Code. 


[Sir John Walhs—The plaintiff fixes a tentative figure in 
the plaint, and pays court-fee thereon, and should he recover 
more, he pays the extra court-fee: see O. 7, R 2, Civil Pro 
cedure Code, 1908, and the Court Fees Act, section 11.] 


W. A. Greene, K.C.—The judgment in Leather Cloth Com- 
pany v. Hirschfield’ relied on by the other side (on the question 
of damages) is clearly distinguishable. J 


[Lord Blanesburgh.—You put in the sum of Rs. 25,000 as 
the amount of damages in your plaint. Why should you get 
more, in the absence of evidence that there were damages in 
excess of that sum? ] 


Sir D. M. Kerly, in reply —The plaintiffs i in this case deli- 
berately estimated the amount of damages at Rs. 25,000, and 
they should be tied down to that figure. They have not led 
any evidence on the question as to loss of profits, etc. The 
learned Judges of the High Court in awarding the plaintiffs 
the sum of Rs. 1,72,800 proceeded to estimate the amount of 
damages on their own view of what was just and proper. No 
evidence whatever was tendered by the plaintiffs as to the loss 
suffered by them. The damages awardefl are ire purely speculative. 


Se Ser ie engine cetera ee ee 
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2nd Noy. 1928. Their Lordships’ judgment was delivered 
by 

Viscount Duneprn.—This is a case of the class which is 
generally known as a passing-off action. The plaintiffs, 
who are the respondents before this Board, are a mill- 
ing company who deal largely in Indian cloths, and who, 
in connection with the sale of that Indian cloth use certain 
trademarks. In several of those trademarks, either in conjunc- 
tion or alone, the lotus flower is the leading feature. Now 
their complaint is that the defendants, who are appellants before 
this Board, suddenly began to use trademarks which, though if 
critically looked at by a person of such literacy as to have critical 
powers of observation would not be confused, yet would be apt 
to be confused by the illiterate and unobservant; and in particular 
did despite to them for this reason that their trademark had 
really got to be associated with the name of “Lotus,” so that 
their cloth was known as “Lotus cloth,” and that a person 
coming and asking for “Lotus cloth” might be satisfied by having 
cloth delivered with the trademark of the defendants. That 
there may be deception, as one might phrase it, by sound as 
well as by sight was nowhere more forcibly insisted on: than in 
the well-known case of R. JoAnsion & Co. v. Archibald Orr 
Ewing & Co? 


The plaintiffs also claimed for an account of profits, but at 
the trial they gave up their claim for an account of profits and 
said that they wished instead to claim for damages. 


The trial took place before the High Court at Allahabad in 
its Extraordinary Original Jurisdiction. ' That Court granted 
an injunction in respect of the trademarks and also it gave a 
large stim of damages, namely, Rs. 1,72,800. 


Their Lordships have no doubt whatsoever that the judg- 
ment of the Gourt was perfectly right as regards the injunction; 
they think the evidence was quite’ satisfactory to show that the 
plaintiffs’ cloth was associated with the name of “Lotus” and 
that any lotus device would lead to cloth being able to be palmed 
off as their cloth which was the cloth of another manufacturer. 
There was perhaps a little difficulty as to one of the emblems, 
where the emblem ‘on the defendants’ trademark, if looked at 
properly was not a lotus but a rose; but it was not only the 
question of the flower there; there was a garter-like enclosure 


2. (1882) 7 App. Cas, 219. 
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with a straight line beneath and the whole get-up of the one was 
so like the whole get-up of the other that their Lordships have 
no doubt that the Court below was right in making their injunc- 
tion extend as it did. 


When, however, their Lordships turn to the question of 
damages there is more difficulty. The plaintiffs came into Court 
with a demand only for Rs. 25,000 damages, or such other sum 


as the Court might think fit. It seems, according to Indian - 


practice, that they would not be bound down to the figure of 
Rs. 25,000. When it came to the proof various figures were 
given and the figure on which the learned Judges below have 
proceeded was a figure which gave the sale account of the defend- 
ants’ goods which had this, what may be called pirated mark 
upon them. The figure there brought out was, in round figures, 
Rs. 3,200,000. What the learned Judges then did was this. 
They said: “We will assume that of that Rs. 3,200,000 worth 
of goods the defendants would have sold 40 per cent if they had 
merely- trusted to their own cloth without the addition of a 
misleading mark but 60 per cent. of it must be held to be due to 
the misleading mark’’; and then, taking 60 per cent. of that 
Rs. 3,200,000, they calculated the figure of 9 per cent. of profit 
on that and by that calculation they brought out the sum for 
which they gave judgment. 


Their Lordships think that it is far too speculative an 
assumption to say that you could divide this figure up into the 
60 per cent. and 40 per cent., and they cannot think that there 
is a justification for a decree founded upon that calculation. 


When it comes to the question of what figure is to be sub- 
stituted the question is not so easy because the matter is very 
much in the dark. If it had been before a jury it would have 
been disposed of in the rough and ready way in which juries 
do dispose of such questions by giving a figure which, if not 
absolutely out of all question, would have stood the test of any 
review by a Court of Appeal: 


Their Lordships cannot say that there is any cut and dried 
rule which can be laid down by a Court of law for the estimation 
of damages in a case like this, but think that on the figures given 
the safer figures on which to work are the figures which are given 
which show the falling-off in the respondents’ trade which came in 
after this pirated mark was introduced gn the market. If it is 
assumed that the whole of the falling-off was due to the use of 
the pirated mark that would bring out a figure of about 
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Rs. 1,000,000 loss of trade, and taking 9 per cent. profit on that 


amount it gives a figure which, put into pounds sterling, would 
come out at a sum of £4,500. That, however, does not give any- 
thing for a possible increase of trade and their Lordships think 
that on a rough calculation £500 may be added for that, making 
£5,000, but as the decree must be in rupees it is equivalent to 
Rs. 67,000. Their Lordships, therefore, think that that is in 
this case the proper figure of damages. 


As to costs their Lordships are of opinion that the decree 
as to costs in the Court below should stand and that there ought 
to be no costs before this Board. 


Their Lordships will therefore humbly advise His Majesty 
that the decree of the High Court in appeal should-be varied by 
substituting Rs. 67,000 for the amount of the damages, and 
that otherwise it should be affirmed and this appeal dismissed, 
but without costs. 

Solicitors for appellants: Douglas, Grant & Dold. 

Solicitors for respondents: Latty & Dawe. 

RK.J.R. Appeal allowed in part. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. | 


PRESENT :—LORD PHILLIMORE, LORD ATKIN AND Sm 
LANCELOT SANDERSON. 


Srimati Tara Kumari and another Appellants* 
A A 
Tribeni Prasad Singh and another Respondents. 


Appeal—Fact—Trial Judge’s finding on-—Reversal of—Propriety— 
Finding based not on Judge’s personal observation of demeanoxr and mode ` 
of gung ewsdence of witnesses but on inference from agreed facts 


Where, on a question of pure fact, the judgment af the Trial Judge 
was not based on what might be called his personal observation of the 
demeanour and mode of giving evidence of the witnesses whom he saw 
but proceeded by inference from agreed facts, Meld, that such a judgment 
did not give very much further advantage to the Judge of first instance over 
the Judges in the Court of Appeal. 


Appeal No. 129 of 1926 from a decree of the High Court 
of Judicature at Patna. 
De Gruyther, K.C. and Wallach for appellants. 
- Dimne, K'C. and HM yam for respondents. 


ce i eae A Suit er 


*P.C. Appeal No 129 of 1926, 19th October, 1928, 


~~ 
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19th Oct. 1928. Their Lordships’ judgment was deliver- 
ed by 

Lorp PHILLiMoRE.—Their Lordships have come to the 
conclusion that they do not require to hear Counsel for the res- 
pondents in this case. They think in the circumstances that 
they can deal with it quite shortly, and that too, with full res- 
pect to both of the Courts below. This is a question of pure 
fact, but one on which unfortunately the two Courts in India 
have differed. Their Lordships do not forget that the District 
Judge had certain advantages in that he saw all the witnesses 
except the two purdanashin ladies, and it is perfectly true that 
that Judge has believed some and disbelieved others of the 
witnesses. But it does not appear that he has acted on what might 
be called his personal observation of their demeanour and mode 
of giving evidence, but that he has in a very elaborate and care- 
ful judgment proceeded by inference from agreed facts. A 
judgment proceeding in that way does not give very much 
further advantage to the Judge of first instance over the Judges 
in the Court of Appeal. Both the judgments have been read 
carefully to the Board, and in the opinion of their Lordships 
there has not been sufficient reason shown for disturbing the 
conclusions at which the Judges of the High Court have arrived. 

The appeal will therefore he dismissed with costs, and 
their Lordships will humbly advise His Majesty accordingly. 

Solicitors for appellants: Watkins & Hunter. 

Solicitors for respondents: Barrow, Rogers & Nevill. 

K.J.R. Appeal dismissed. 


reramanne thereon 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay. ] 
PRESENT :—Lorp SHAW, Lorp BLANESBURGH AND SIR 


Joun WALLIS. ° 

Yellappa Ramappa Naik and others .. Appellænts* (Defts.) 
v. 

Tippanna bin Laxmanna Naik .. Respondent (Plf.). 


Onus of proof—Doctrine of—True scope and applicability of—Facts 
established int case leaving no room for doubt—A pplication of doctrme so 
as to force a decison agatist—Propriety—Hindu Law—Joint fasmily— 
Partition—Preseanption of continuance of jointness—Scope and applicability 
of—Families removed by several generations frois each Sther—A pplicabt- 
liiy of presumption to case of 
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tP, C. Appeal No 87 of 1926. 16th November, 1928 
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Orus probandi applies to a situation in which the mind of the Judge 
determining the suit is left in doubt as to the point on which side the 
balance should fall in forming a conclusion As a case proceeds the onus 
may shift from time to time. The doctrine of onus probands should not 
. applied so as to oblige the Judge to be blind to facts established before 

im. 

There 1s no doubt a presumption that a Hindu family continues joint; 
but the strength of the presumption necessarily varies in every case. The 
presumption of union 1s stronger in the case of brothers than in the case 
of cousins, and the farther you go from the founder of the family the 
presumption becomes weakcr and weaker 

When it appears from facts that through generations a property has 
been possessed in a certain single line, it can never be said that it lies upon 
that line to establish that ıt was dissociated gencrations ago from another 
line which appears on the scene as 2 claimant and propones no facts of 
jointness, such as living in the same home, sharing ın food or worship, or 
quoad estate participating in the eujoyment or fruits thereof. To put, in 
consequence of a stretch of the doctrine of onus, an unnatural and forced 
construction upon the actual facts of family life and development ıs not 
warranted either by the reason of the case or the law of India 


Appeal No. 87 of 1926 from a decree of the High Court, 
Bombay (MacLeod, C.J. and Shah, J.), dated the 29th Feb- 
ruary, 1924, reversing a decree of the Court of the First Class 
Sebordinate Judge of Belgaum, dated the 28th August, 1919, 
and decreeing a suit which he had dismissed. 


The material facts of the case appear sufficiently from 


their Lordships’ judgment. 


Lowndes, K.C., Ratkes and McaNatr for appellants. 

The respondent was not represented at the hearing. 

Lowndes, K.C.—The presumption of jointness becomes 
weaker and weaker the farther you go from the common ances- 
tor: Mayne’s Hindu Law, 7th edition, para. 268, and Moro 
Vishvanath v. Ganesh Vithal. We have proved that the 
plaintiff was definitely excluded to his knowledge for over 
12 years. 


[Sir John Walis—How can we draw here the inference 
of exclusion” | 

The initial presumption, of course, is of jointness. The 
parties were once joint, going very far back. i 

[Lord Shew.—When you have in India a common ancestor, 
the property of that common ancestor is joint family property 
with his sons. That is the general presumption. In all cases 
of joint family, the question is, is there at this moment joint- 
ness? Theequestion. of jointness first arises with the sons. 
It never arises till the property has left the common ancestor. | 


ne eee 
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1 (1873) 10 Bom. HCR. 444 at 453, 168 
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We admit that at some time the property was the property 
of a joint family. That is the extent of our admission. 


[Sir John Wallis—See Strange’s Hindu Law, Vol. I, 


page 347. That is not a work of very great authority, at least ` 


in Madras. | 

The period of limitation is 12 years, from plaintiff's know- 
ledge of the exclusion : Limitation Act, Article 127. 

The Court must be satisfied that during that period the 
plaintiff had no possession or enjoyment of the family property. 
It is no longer a question of onus probands, all the evidence 
being in, the question of onus becomes immaterial. If the 


Court is satisfied that the plaintiff did not live in the family 


house, that amounts to exclusion. 

[Lord Shaw.—By exclusion, you don’t mean any act of a 
Court of Law. It simply means, he is not included in the 
revenues of the property. | 

When the entire evidence on both sides is once before the 
Court, the debate as to the onus is purely academical; Stiva- 
prakasa Pandara Sannadhi v. Veerama Redd? and Seturaingrm 
Aiyar v. Venkatachela Goundan.* 

[Sir John Wallis —If we are in possession of all the facts, 
the question of onus may go by the Board. | 

[Lord Blanesburgh.—Would not living in the joint family 
without messing be sufficient to rebut the inference of exes 
sion? | 

No ; you must have jointness in food, worship and estate. 

[Sir John Wallis—Ramesam, J., said the other day in a 
` case from Madras that parties may be joint though there is no 
joint worship and joint mess; see Konammal v. Annadana 
Jadaya Gownder*.] 

That may be so in Madras, but in Bombay it is established 
law that you must have jointness in food and worship as well. 

16th ney 1928. Their Lordships’ judgment was delivered 
by 

Lorp ET is an appeal from a decree of the High 
Court of Judicature at Bombay. It was dated the 29th Feb- 
ruary, 1924, and it reversed a decree of the Court of the First 
Class Subordinate Judge of Belgaum, dated the 28th August, 
1919. 
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2. (1922) LLL.R 45 M. 586 


at 607: L.R. 49 L.A. 286. BML L J. 640 (P.C.) 
3. (1919) I.L.R 43 M. 567 at 577: L.R. 47 1.A 76: 38 M.L.J. 476 (PC). 
4 (1927) 54 M.L.J. 504 at 516 (P.C). 
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The suit was brought by the respondent for a half share 
in property possessed by the appellants for many years as 
after mentioned. 


The appellants were distant kinsmen of the respondent. 
The family genealogy is thus set out:— - 


KENCHI ‘i NAIK 
| i o] 
Hamappa Laxmappa 


Lakshmappe JUNIOR BRANCH 
ey a of whom 10 
[ | descendants were 
Ramapps Krishmappa living in 1862 


Topanna (Topi Naik) Hanmappa 


Venkappa m.Irawa lLaxmanna (d. 1880) 
(d. 8-12-1872) 





Tippanna (Plaintiff) 
| | | 
RAMAPPA (Defendant No. 1) APPU (d. 1878) BHIMA (d. 1878) 
m. Mallava n 
a (dumb) 
ed pending hea 
in High Court 


op 
Defendant No. 2), 
ELLAPPA (alras YELLAPPA) Defendant No. 2 
(ad: pted by a a 1, 27-5-1897) 


eer APPA BALAPPA 
(Defendant No. 3), (Defendant No. 5) (Defendant No. 4). 
Given in adoptlon ` 
to another family. 

The suit was brought in 1916. .The case was most care- 
fully tried by the Subordinate Judge. One cannot peruse his 
judgment and the relative evidence without being struck by 

e accuracy and minuteness of his exposition and the appa- 
rent correctngss of his conclusions. 


Had the case been considered by the High Court as one 
to, be determined merely upon the facts proved, their Lordships 
do, not doubt that that Court would have reached the same 
conclusion as the Subordinate Judge. The High Court, how- 
ever, in a brief deliverance, reversed the judgment substantially 
upon the ground of their view as to the onus probandi in 
allegations as,to joint family property. 

First as to the facts. Their Lordships agree in sub 
stance with the Subordinate Judge’s-narrative:and only add: 
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this brief summary. The property is natkt watan (police 
service land) in the village of Manyal in the Kagwad State. 
It was annexed by the Government in 1858. The property 
being under attachment owing to a failure to pay jadi or quit 
rent, a Government enquiry was ordered. That took place in 
1862. There were rival claimants belonging to two branches 
of the family. The property, however, stood in the quit-rent 
book as in the possession to the extent of 681 acres in the 
name of Venkappa, the father of the first defendant. Venkappa 
was the senior member of the senior branch of the family, 
treating, for the moment, the family of which Lakshmappa 
was the common ancestor as one branch. There was a junior 
branch, ang one Yellappa stood in the quit-rent book for the 
balance of 67 acres. Apart from the book the results of an 
enquiry held by the Mamlatdar was that so far as the whole 
property was coneerned it was undoubtedly in Venkappa’s 
possession, that he resisted the idea of there being any joint 
family interest in it or any other person with title thereto. In 
these circumstances, the year being 1862, the Government left 
it to any one who so wished to bring a suit to establish their 
right. 


No such suit was ever brought and no claim on behalf of 
the junior branch has ever since been made. The property 
remained in Venkappa’s possession from that time, 1862, that 
is to say, 54 years before the present suit, until his, Venkappa’s 
death. That event occurred in 1872, namely 44 years before 
the suit, and from that time the successors of Venkappa reach- 
ing down to the present appellants have continued exclusively 
to possess the property, and pay the jod: thereof. 


“On Venkappa’s death a question arose as to who was to 
occupy the position of police patil. VWenkappa had a family, 
the eldest of whom, Ramappa, was dumb. But,there was a 
younger son, Bhima, who performed the service of police patil 
for him. During this period and until the death of Bhima 
in 1878, neither the plaintiff, Tippanna, nor his father Lax- 
-~ manna, raised any objection to these proceedings or put for- 
ward any claim either to the property or to any office in coh- 
nection therewith. 


Thereafter, Irawa, the widow of, Venkapga, applied in 
1882 on behalf of the dumb son, Ramappa, for permission to 
appoint the police patil. In her petition she stated that in her 
house there were none who could do fle work and shé herself 
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suggested the name of the plaintiff, Tippanna, for the office, 
describing him as one of her distant kinsmen, or baumgand; 
and it was in support of the claim so made for him, the date 
being 1882, that he alleged for the first time that he was a 
kinsman having a half share in ithe natki watan. 

This in truth is substantially the only connection of Tip- 
panna with the idea of a joint family, or of any title to the 
property as a co-sharer thereof. His father, Laxmanna, had 
never in his lifetime made anysuch claim. Whether the 
clause quoted was inserted in order to fortify the title of 
Tippanna to the widow’s nomination of him as patil, or not, 
cannot now be decided. He or his advisers at all events must 
have thought -that it was relevant to that appointment. á 


In 1894 the plaintiff’s second term of appointment as patil 
expired. Irawa had died in the meantime. The successors 
of Venkappa’s branch were quite willing that the plaintiff— 
distant relative though he was—should be continued as police 
patil. The position of the plaintiff was by this time quite 
clear. He himself gave his own description as a distant 
kinsman of the representative Watandar. The contrast be- 
tween that and the situation in 1822 was this, that in 1895 
he made no suggestion, as on the former occasion, thet he had 
a half share of the property. ` 


The Mamlatdar made an enquiry and he took his own 
line. “ Since the first appointment in 1872 the younger gene- 
ration had grown up ; and Yellappa of the Venkappa branch 
(being the adopted son of Ramappa, one of Venkappa’s family) 
was appointed. The plaintiff in his statement shows that he 
consented to his own supersession and had no objection to 
Yellappa’s appointment. This occurred in the year 1895, 
21 years before the suit was brought. 

It is a,circurnstance of note, as mentioned, that in these 
later transactions he made no representation of the suggestion 
that he had a half share in the property. Apart from these 
quasi administrative proceedings, there 1s no doubt cast upon 
the general point of possession of the property. Their Lord- 
sHips do not enter into details but they agree with the Subordi- 
nate Judge in holding that the plaintiff never did in fact possess 
or pay jodi for any part thereof; and that he never was 
occupying the same House with the appellants and never was 
joint with them or their predecessors in food, in worship, or 
in estate. So far as the facts go, that is how, sketched in out- 
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line, they stand. On these facts—stated in full detail in bis 
judgment—the Subordinate Judge was against the plaintiff's 
claim. 


The judgment of the High Court is, however, to the 
effect that many years ago, at least three generations ago, it 
must be concluded that there was a joint family, and that in 
these circumstances the duty and onus lie upon the appellants 
who and whose ancestors have been in undisputed sole posses- 
sion of the property for the long tract of time referred to, to 
establish that the “plaintiff's branch had heen excluded to 
their knowledge for more than 12 years before the suit.” 


In the opinion of the Board this, which is the sole ground 
of the High Court’s judgment, is an improper’ application and 
an undue stretch of the doctrine of onus probdndi in such cases. 
In any case onus probandi applies to a situation’ in which the 
mind of the Judge determining the suit is left in doubt as to 
the point on which side the balance should fall in forming a 
conclusion. It does happen that as a case proceeds the onus 
may shift from time to time. There never is any duty upon 
the part of the Judge to be blind to facts established before 
him, or, as in this case, to a ‘whole category of facts extending 
over a long period of time and establishing the possession of 
property for generations as being in one line and not in two 
lines. (See Robinson v. National Trust Company,’ Lord 
Dunedin’s judgment. ) t 

lt is no doubt true that there is a presumption that a 
Hindu family continues joint, but the sound proposition has 
for many years been accepted that— 


“The strength of the presumption necessarily \aries in every case 
The presumption of union is stronger in the case of brothers than in the 
case of cousins, and the farther you go from the founder of the family 
the presumption becomes weaker and weaker.”” 


Thus properly cited by Mr. Mayne in his work on Hindu Law. 
The citation is from Moro Vishvanath v. Ganesh, which is now 
and has long been a leadingsand authoritative judgment. Their 
Lordships think it adyisable to quote from it further the 
following statement of the law made by Mr. Justice West:— 

“The state bf things shown to have existed is presumed to have 
continued, until the contrary’ be shown But it 1s not inconsistent with 
this doctrine, and is, indeed, obvious that, as the course of nature itself 
brings about inevitable changes in a family, the presumption 1s one which 
grows weaker at each stage of descent from the common ancestor. 


Brothers are for the most part united; secoral cousins fre generally sepa- 
rated. After a considerable lapse of tame, testimony of the precise terms 


mangaran aa 


1 (1873) 10 Bom, H.C.R 444, 5 (1927) A.C. 515 at 520. 
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on which a partition was effected, and of the precise time at which it was 
made, will, in most cases, be wanting. The presumption that the old 
state of things continued, is, at some point, met by the presumption that 
the present state of things had a legal origin, and it cannot be said that 
the Hindu Law, ın the form in which it has come down to this generation, 
looks on all separation of families with disfavour.’’ 

The proposition is indeed one which speaks for itself 
apart from judicial authority. When it appears from facts 
that through generations a property has been possessed in a 
certain single line, it can never be said that it lies upon that 
line to establish that it. was dissociated generations ago from 
another line which appears on the scene as a claimant and 
propones no facts of jointness, such as living in the same 
home, sharing in food or worship, or quoad estate partici- 
pating in the enjoyment or fruits thereof. To put, in con- 
sequence of a stretch of the doctrine of onus, an unnatural 
and forced construction upon the actual facts of family life 
and development is not warranted either by the reason of the 
case or the law of India. 


ro apply these principles to the present case: The common 
ancestor was one Lakshmappa. He had two sons, Ramappa 
and Krishmappa. From the former (Ramappa) the defend- 
ants’ family was descended; they are his grandsons and 
great-grandsons. The plaintiff's family are descended from 
Krishmappa. The relationship between the plaintiff himself 
and the defendants is that he is their third or fourth cousin, 
he being the great-grandson of Krishmappa and the great- 
great-grandson of the common ancestor Lakshmappa. The 
idea that solely out of such circumstances there is some pre- 
sumption of jointness in family, or—which is the true proposi- 
tion—that a family originally joint has continued in jointness 
to this day, there being no other evidence of that, but on the 
contrary evidence of undisptued separate enjoyment, is not 
one. which their Lordships can support. 


Should such presumption be allowed to enter the case it 
would immediately be countered by the broad and undisputed 
facts as above sufficiently set forth. 


It follows also from this that the suit is exuded by the 
12 years’ limitation prescribed in Article 127 of the Limitation 
Act, 1908. 


The foundation of*the High Court’s judgment is there- 
fore destroyed: and their Lordships see no reason to doubt 
that the judgment of the Subordinate Judge should be restored. 


LVI] THE MADRAS LAW JOURNAL REPORTS. ~ 295 


They will accordingly humbly advise His Majesty that 
the appeal should be sustained with the restoration as stated, 
and with costs thereafter and of this appeal. 

Solicitors for appellants: T. L. Wilson & Co. 

K._J.R. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—-Mr. JUSTICE JACKSON AND Mr. JUSTICE 
REILLY. 


A. R. Arumugaswami Nadar (representative- 
in-interest of A. R. Ponnuswami Nadar) .. Appellani*® (Re- 
presentative of the 12th Deft.) 
v. - g 
Kumara Ettapaswami, Maniagarar, late a 
minor, since declared major and guardian 
discharged—vide Order, dated 13th Dec. 
1927 on C.M.P. No. 2540 of 1927 and 
others .. Respondents (Plffs. 
h and Defis*). 

- Charge—Interpleader swi regarding samindart—Reference to arbitra- 
tton—Rasinomah by parties before arbitrator—Awand in terms of rasi- 
namah—Decree in accordance ih award—-Allotment of share of proper- 
hes to a defendani—Dtrection that that defendant should poly maintenance 


allowance charged upon dhig share to one not a party to the suit— Right 
of latter to enforce the charge. 


Where in an interpleader suit regarding a zamindari there was even- 
tually a decree in accordance with an arbitrator’s award which merely 
embodied a razimamah put in by the parties before the arbitrator and the 
decree. while allotting a share of the properties to one of the defendants 
directed the payment by him of a maintenance allowance charged upon 
this share of the properties to one who was not a party to the suit and 
his heirs, : 

Held, that the latter and his heirs can enforce the charge created by 
the decree although he was not a party to the suit in which the decree was 
passed. 

Hira Singh v. Ganga Sahai, (1883) IL.R 6 All. 322: L.R. 11 IA. 
20 (PC) distinguished. ° 

Appeal against the decree of the District Court of Ramnad 
at Madura in A.S. No. $96 of 1920 preferred against the decree 
of the Court of the Subordinate Judge of Ramnad at'Madura in 
O.S. No. 13 of 1929. 


B. Sitarama Rao, K. Rajah Aiyar and S. Nataraja Nadar 


for appellant. . . 
R. Kuppuswami Aiyar for 1st respondent. 





*S. A. NG. 112 of. 1926, .. 10th December, 1928, 
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The Court delivered the following 

Juncments. Reilly, J—In this case the plaintiff has ob- 
tained a decree to enforce a charge in his favour for a main- 
tenance allowance, and defendant 12, who has obtained a mort- 
gage-right over some of the property concerned, appeals. Mr. 
Sitarama Rao for defendant 12 has urged two points before us. 
His first argument is that neither the plaintiff nor his father was 
a party to the proceedings in which this charge was created. It 
appears that in O.S. No. 63 of 1899 on the file of the Additional 
Subordinate Judge of Tinnevelly, which was an inter-pleader suit 


_ regarding the Vadimitta Zamindari, there was eventually a decree 


4 


in accordance with an arbitrator’s award; but that award merely 
embodied a razinamah pnt in by the parties before the arbitrator. 
In accordance with that decree the present defendant 1 got one- 
fourth of the Zamindari but was bound to pay a maintenance 
allowance to the plaintiff’s father and his heirs, charged upon part 
of the one-fourth of the Zamindari which defendant 1 obtain- 
ed by the decree. The plaintiff’s father was not a party to 
that. suit, and therefore Mr. Sitarama Rao contends that the 
plaifitiff cannot enforce the charge created by that decree. For 
this he relies upon Hira Singh v. Ganga Sahai’. In that case 
under an award between other parties certain property was 
allotted by the arbitrator to a person who had no legal right 
to it and who was not a party to the arbitration. Their Lord- 
ships of the Privy Council held that that person could not sue 
to enforce the award in his favour. To my mind that case 
embodies little more than an aspect of the general rule that a 
person cannot sue on a contract to which he is not a party. 
If 4 and B contract that one of them shall make a payment to 
C, C cannot sue on that contract. But it does not follow from 
that rule that a cesti que trust cannot sue to enforce the trust 
in his favour, though he had nothing whatever to do with its 
creation, or that a person in whose favour a charge is created 
on immoveable property cannot enforce that charge merely be- 
cause he has not been a party to the transaction or proceedings 
in which the charge was created. In Khwaja Muhammad 
Khan v. Husaini Begam? there was an agreement between a 
bride’s father-in-law and her parents that the father-in-law 
should make a monthly payment to the bride, and that was 
charged upon immoveable property. Their Lordships of the 


Privy Council*held that, though the bride was not a party to 


1. (1883) ILR 6A 322: L.R 11 IA. 2 (P.C). 


2. (1910) I.L.R. 32 A. 410: L R. 37 I.A. 152. 2 M.L.J. 614 (P.C). 
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that transaction, she was entitled in equity to enforce the charge. 
They held that the principle of Tweedle v. Atkinson? did not 
apply to such cases. In this Presidency in Shuppu Annual v. 
Subramanian* it was decided that a mother was entitled to 
sue to enforce a charge created in her favour by her sons in 
a partition between them to which she was not a party. It 
will be noticed that in both those cases not only was there any 
charge but a charge created in circumstances of some sort of 
family settlement. The present case cannot be distinguished 
from those cases on that ground because the plaintiffs and his 
father were members of a Zamindari family and entitled to some 


consideration and maintenance on that account. Other cases - 


have been quoted before us in which persons have been per- 
mitted to enforce claims arising out of family settlements 
to which they have been no parties, even though there 
has been no charge in their favour; but it is un- 
necessary to consider them in the present case, as we have a 
definite charge, on which the plaintiff rests his claim. Mr. 
Sitarania Rao seeks to distinguish the case to bring it within 
the scope of the decision in Hira Singh v. Ganga Sahat by 
pointing out that the charge here arose out of an award. I 
doubt whether the fact that a charge was created by an award 
, would by itself be sufficient to prevent the charge-holder from 
enforcing it when he was not a party to the award. But in 
this case it happens that, although the decree proceeds formally 
on the arbitrator’s award, the award itself merely embodies the 
razinamah between the parties to O.S. No. 63 of 1899. In my 
opinion the plaintiff is entitled to’entforce the charge. 

Mr. Sitarama Rao’s second contention is that the plaintiff 
has lost his right to enforce the charge in consequence of what 
happened in another suit, O.S. No. 42 of 1901 on the Sub- 
Judge’s file. In that case one Nacluappa Chetti sued the pre- 
sent defendant 1, his son and the plaintiff’s father on the basis 
of a mortgage of a previous Maintenance allowance by defend- 
ant 1 and the plaintiff’s father in favour of his assignor and 
asked originally for a decree against defendant 1, his son and 
the plaintiffs father enforcing the mortgage against certain 


property. In the end there was a razinamah decree in that: 


suit, by which Nachiappa Chetti got a decree for money and 
also a right to sell certain items of property. Mr. Sitarama Rao 
ttt AT ct ta enn tne 
1. (1883) [.L.R. 6 A 322: L.R. 11 I.A. 20 (P.C). 
3 (181) 1B. & 5. 395: Wi ER. 762. 
4. (1909) TLR. 33 M. 28: 19 MLJ. 739. 
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points out that the plaintiff’s father, though he was not a party 
to the razinamah in that suit, informed the Court through his 
vakil that he had no objection to a decree being passed in accord- 
ance with the razinamah, and in if no provision was made for 
this charge which the plaintiff is suing to emiorce. Mr. Sitarama 
Rao argues that, the plaintiff’s father having failed to get his 
charge reserved in that proceeding, the plaintiff cannot now 
enforce it. When we examine what happened in that suit more 
carefully, we find that the razinamah decree eventually made 
a new arrangement in favour of Nachiappa Chetti. In the 
razinamah on which the decree was based it is explained that 


- Nachiappa Chetti sued to get a mortgage decree against certain 


items of property, which defendant 1 had got in his share of 
the Zamindari, in O.S. No. 63 of 1899. Even in regard to 
those items Nachiappa Chetti did not get an ordinary mortgage 
decree for the sale of them on the basis of the mortgage on 
which he sued. He got a rather curious decree, by which 
defendant 1 and his son were to pay him Rs. 7,250 in instal- 
ments spread over a considerable period and, in default, a charge 
on four out of the items which he had included in his suit. It 
appears to me that what Nachiappa Chetti got in that case was 
not a decree on the mortgage on which he was suing but a money 
decree and a new charge in accordance with the terms of the 
razinamah, which was something quite different from the mort- 
gage on which he was suing. If that is so, then the charge 
which tke plaintiff’s father had got through the razinamah decree 
in O.S. No. 63 of 1899 was obviously prior to the charge which 
Nachiappa Chetti got by the decree in O.S. No. 42 of 1901. In 
that view of the case the plaintiff’s father might well say that 
he was quite willing that such a decree should be made charging 
defendant 1’s property; he was not concerned, and he had no 
objection because it did not affect the charge which he had 
obtained under the decree in O.S. No. 63 of 1899 as indeed it did 
not. In that View of the case, in my opinion, this contention also 
of Mr. Sitarama Rao fails. h 

Therefore without going into the discussion which has been 
raised about the identity of the items of property in this case 
and the way in which defendant 12 put his pleadings I think it 
is clear that this appeal should be dismissed with the plaintiff's 
costs. 


Jackson, P—I agree. 
N.S. Appeal dismissed. 


= 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction. ) 
PRESENT:—MR. JUSTICE KUMARASWAMI SASTRI, 


G. D. John Plaintiff” 
v, 
K. P. Sambamurthy Aiyar (deceased) and 
others .. Defendants. 
The Oriental Government Security Life Assurance 
Company, Limited .. Garnishees. 


Insurance—Policy—Provision for payment of policy amount on proof 


of death—Garnishee summons against Life Assurance C ompany—Proof of 


death not furnished before the taking out of the suurmons—Right of 
Company to resist order—Company having head office at Bombay and 
agency at Madras—Company acting merely as Post Office at Madras having 
no independent discretion—If can be said to carry on business at Madras 
Original Side Rules, O 20, R. 1. 

Where a policy issued by a Life Assurance Company provided for the 
payment of the policy amount “on proof to the satisfaction of the Directors 
of the death of the assured,’’ 

Held, that the policy amount cannot be said to be a debt due by the 
Company before the proof is given of the death of the assured im such 
manner as the rules of the Company require or, if no rules have been framed 
by the Company, as the Company thinks sufficient to enable a reasonable man 
to be satisfied as to the death of another, and consequently the Company can 
resist any garnishee order if, at the time of the taking out of the garnishee 
summons, such proof had not been given. t 

Where a Life Assurance Company which has its head office at Bombay 
bas an agency at Madras which does nothing but act as a Post Office for- 
warding proposals and sending moneys to the head office and has no dis- 
cretion in the matter either to conclude contracts or to vary them or to 
enter into them, the Company cannot be said to ‘“‘carry on business’? 
in Madras within the meaning of Rule 1 of Order 20 of the Original 
Side Rules. 


Vere Mockett instructed by S. Rajamamkkam and Messrs. 
Short Bewes & Co. for Garnishees. 

E. R. Balakrishnan for plaintiff. 

G. A. Chelliah for Legal Representative of the deceased 
ist defendant. f 

The Court delivered the following 

ORrDER.—This is an appeal from the order of the Master in 
garnishee proceedings instituted by the decree-holder in this suit 
against the Oriental Government Security Life Assurance Com- 
pany, Limited, in respect of a policy taken out by one K. P. 
Sambamurthy Atyar, the defendant in, the suit,, who is alleged 
to have died. It is stated that the policy amount has become 








+C. S. No. 57 of 1926. 2lat December, 1928. 
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due and payable and the money is attached as a debt payable 
by the Life Assurance Company. 

A copy of the policy has been filed and the terms of the 
policy are not in dispute. It says: 


t 


a . . the sum of Rs. 1,000 or such other sum as shall become 
due and payable by virtue of these presents, agreeably to the regulations of 
the Company, on proof to the satisfaction of the Directors of the death of 
the said assured or that he has completed the age of 50 years and of the 
title of the person claiming payment.’’ 

The amount of the policy is expressly made payable at 
Bombay. Rule 1 of Order 20 of the Original Side Rules runs 
as follows: 

“This order applies in the case of (1) a debt duc to a judgment-debtor, 
not secured by a negotiable instrument, (2) a debt secured by a negotiable 
instrument which has been attached under Order 21, Rule 51 of the Code, 
and (3) moveable property not in the possession of the judgment-debtor, 
when the person by whom the debt is duc, or who is in possession of the 


moveable property, hereinafter called the ‘garnishee,’ resides, or carrics 
on business, or personally works for gain within the local limits of the 


Court.” 
The Master ordered the Company to pay the amount due 
on the policy acting under this order. 


Two objections are taken. The first is that, as proof of 
death to the satisfaction of the Company was not given at the 
time when the application was made, the Company is not bound 
to pay the money. The second objection is that the Company 
does net carry on business or personally work for gain or 
reside in Madras within the local limits of the Court. As 
regards the first objection it seems to me that, under the terms 
of the policy the Company is to be satisfied with the proof of 
death which has been furnished to it. The condition is, 

‘Ra. 1,000 or such other sum as shall become due and payable by 
virtue of these presents, agreeably to the regulations of the Company, on 
proof to the satisfaction of the Directors of the death of the said assured. Y 

Before the money becomes a debt, that is, an obligation 
which has matured into an enforceable demand against the 
Company, this condition has to be satisfied, vig., proof should 
be given of the death in such manner as the rules of the Com- 
pany require. No doubt, if such proof is given, the Company 
cannot arbitrarily say that it is not proper proof, but it should 
be such proof of death as is ordinarily required by the Com- 
pany under the rules, or as required by law to prove death. 
This was not done at the time of the taking out of the garnishee 
summons, and it seems to me that the Company can well resist 
any garnishee order until the condition requisite by the policy 
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has been satisfied, that is, until such proof is given as the Com- 
pany requires or, if no rules have been framed by the Company, 
as the Company thinks sufficient to enable a reasonable person 
to be satisfied as to the death of another, 


The other objection depends upon the question whether the 
Oriental Government Security Life Assurance Company, Ltd., 
carries on business in Madras. It is no doubt true that the Com- 
pany has got an agency in Madras; but it is not stated that this 
agency has any directors here or any persons who form a kind of 
controlling board in Madras or at least have some discretions as 
regards the policies. The affidavit filed on behalf of the Company 
is to the effect that so far as the Madras office is concerned, it has 
no independent discretion in the matter but simply acts as a 
post office which receives applications or moneys and passes 
them on to the Head Office in Bombay, and that is the Head 
Office that issues all orders, there being no vestige of discretion 
in the local office here to do anything. These facts are not 
contradicted and the question is whether it can be said that the 
Oriental Government Security Life Assurance Company, Ltd., 
carries on business in Madras. I think this question is really 
concluded by the judgment of Beasley, J., in C.S. No. 257 of 
1926 which was a suit filed by the Bombay Company, Ltd., 
Madras, against the Municipal Council of Dindigul. It was 
there shown that the representatives of the Bombay Company 
in Dindigul had no discretion except receiving orders and send- 
ing them on. The question was whether they carried on busi- 
ness in Dindigul to be taxed. It was held that they were not, 
and Beasley, J., in an elaborate review of the authorities states 
that there is no difference in principle between residence for 
purposes of either the Income-tax Act or the Municipal Act, 
or for purposes of jurisdiction. This judgment was affirmed 
by the Chief Justice and Madhavan Nair, J., in O.S. Appeal 
No. 6 of 1928 where all the authorities have beerf discussed by 
the learned Judges. I think that on the facts disclosed in the 
present case in the affidavit, namely, that the agency in Madras 
does nothing but act as a post office forwarding proposals and 
sending moneys and not having any discretion in the matter 
either to conclude contracts or to vary them or to enter into 
‘them, the Oriental Government Security Life Assurance Com- 
pany does not carry on business in Madras. It was stated that 
a suit may lie under section 12 of the Letters Patent if the 
money is not paid. That may be so not on the ground that 


there is business carried on in Madras, but because the proposal 


302 THE MADRAS LAW JOURNAL REPORTS, [VOL. 


was made in Madras and forwarded and part of the cause of 
action arose in Madras and on that ground leave may be given. 
I do not think we can confuse the fact of jurisdiction arising 
out of a part of the cause of action with jurisdiction arising out 
of the carrying on of business. Unfortunately, our rules do not 
provide for garnishee proceedings in cases where a part of the 
cause of action arises in respect of a debt sought to be enforced 
by garnishee proceedings. 


Under these circumstances, I think the application of the 
Oriental Government Security Life Assurance Company, Ltd., 
should be upheld. The order of the Master is set aside. 


The amount is a small sum of money Rs. 1,000, of which 
Rs. 800 and odd is now said to be due. The amount is payable 
to the widow of the deceased and has been attached by the 
creditors. The question is whether, having regard to the fact 
that~the contention is purely one of law, I can allow costs. 
Having regard to the smallness of the amount and the fact 
that the Life Assurance Companies fight it more as a matter 
of principle than with any desire to be obstructive, I think that 
each party will bear his own costs. 


N.S. Order of Master set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- Present :—MR. JUSTICE VENKATASUBBA RAO, 


A. Muhamad Ellaiyas .. Petttioner* (1st Deft.) 
v. 
Rahima Bee, late a minor by her 
husband and guardian K. M. 
Abdul Lateef Sahib, since de- 
clared a major—vide Order, 
dated 2&—2—28 on C.M.P. 
No. 33 of 1928 - .. Respondent (Plaintif). 


Cril Procedure Code, S 115—Order that Court-fee paid is correct 
If remsable by High Court 

An order of the Lower Court that the Court-fec paid by the plaintiff 
on his plaint is correct is not revisable by the High Court, though an 
order that the Court-fee paid on the plaint is wrong is revisable , 

Kulandawelu Nachiar v. Ramaswami Panda Thalavan, (1927) ILR. 
51 M. 664: 55 MLJ. 345 distinguished. 

Falkner v. Mirsa Malfoined Syed Ali, (1924) 29 C.W.N. 627 referred 
to. 





*C, R F. No. 1172 of 1927. Zénd October, 1928 
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Petition under section 115 of Act V of 1908 and section 
107 of the Government of India Act praying the High Court 
to revise the order of the Court of the Subordinate Judge of 
Vellore, dated 19th April, 1927, and passed in O. S. No. 27 
of 1926. 


V. Ramaswani Atyar for petitioner. 

T. M. Krishnaswanu Atyar and K. V. Ramachandra diyar 
for respondent. 

The Court delivered the following 


JUDGMENT.—The question I have to decide is, whether a 
Civil Revision Petition lies against the order of the Subordinate 
Judge holding that the plaintiff has paid on his plaint the pro- 
per Court-fee, the objection to the contrary by the defendant 
being overruled. The defendant complains in this petition that 
the order of the Lower Court regarding Court-fee is wrong, and 
a preliminary objection has been taken that the petition does 
not he. In my opinion, the objection is well founded. 

It is hardly necessary to state that I do not base my judg- 
ment on the ground that interlocutory orders made in a suit 
are not liable to be revised by the High Court. As a matter 
of fact, in the case of various kinds of interlocutory orders 
the High Court exercises its powers of revision. | Where in 
regard to the Court-fee payable, the decision of the Lower 
Court is unfavourable to the plaintiff, it has been held that the 
High Court can in revision interfere with that decision This 
is the view I took in Karuppanna Thevar v. Altgammal and 
in Venkataraman; Aiyar v. Narayallaxeani Atyar?. Kumara- 
swami Sastri and Wallace, JJ., adopted the same view in 
Kulandatvelu Nachiar yv. Ramaswami Pandia Thalevan® where 
the learned Judges review the authorities on the point. In 
the present case, the question arises in a different way. The 
decision is not against the plaintiff, but it does not follow that 
it is against the defendant. As has been pointe out by the 
Judicial Committee in Rachappa Subrao v. Shidappa Venkat- 
rao.‘ 


“The Court Feces Act was passed not to arm a htigant with a 
wedpou of technicality against his opponent, but to secure revenue for the 
benefit of the State”? (page 918) 

Where an order in regard to Court-fee happens to Be in 
favour of the plaintiff, it does not mean that it is against the 





1, (1926) 51 M.L.J. 67. 2 (1924) 48 AI L J. 688 


3 (1927) ILR. 51 Mad 664 55 MLJ. H5 
4. (1918) L.R. 46 LA. 24: 43 Bom. 507: 3 M.L.J.437 (P.C). 
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defendant, though it may operate “to the detriment of the 
revenue.’ (See section 12 of the Court Fees Act.) 

As has been pointed out in Kivandatvelu Nachtar v. Rama- 
sami Pandia Tholavat,? which I have just cited, where the 
order is unfavourable to the plaintiff it may result in great 
hardship to him, and the interests of justice may demand that 
the High Court should at once rectify the error, without 
waiting till the suit is finally decided and an appeal is then 
fled. But if the Lower Court’s order which is favourable 
to the plaintiff happens to be wrong, there is another remedy 
open, which is quite adequate, as the mistake-can be corrected 
by the Appellate Court under section 12 of the Court Fees 
Act, which uses angan which is Bin Significant. it runs 
thus:- wees 24 = = 


“But uaa any such sut comes before a Court of Appeal, 
Reference or Revision, if such Court considers that the said question has 
been wrongly decided, to the detrtnent of the revenue, it shall require 
the party by whom such fee has been paid to pay so much additional 
fee as would baye been payable had the question been rightly decided, 
and the provisious of section 10, paragraph (ii) shall apply.’’ 


There is very little authority on this point, but such autho- 
rit? as there is, supports the view I am disposed to take. In 
Falkner v. Mirza Mahomed Syed Alf the learned Judges point 
out the difference between a case where the order is in favour 
of the plaintiff and where it is against him and express the 
view that whereas a Civil Revision Petition lies in the latter 
case, it does not in the former. I have come to the conclusion 
that tHe petition fails and it is dismissed with costs. 


N.S. Petition dismissed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. | 
PRESENT:—Lorp SHAW, Lorp Carson, Lorp BLANES- 
BURGH, Sir JOHN WALLIS AND SIR LANCELOT SANDERSON. 


Mohammad Wajid Ali Khan .. Appellant® (Deft.) 
Oe: : ' 
Puran Singh and others .. Respondents (PS). 


Pre-enption—Saut by several co-sharers against stranger-piwchaser 
for—Scope and nature of—Plawntif’s’ revel claimants lo pre- entplion— 
Plawitiffs not so claiming—Decree for plamtifs in suit—Form of, in 
former case—Civil Procedure Code, O 20, R 14 (2)—Effect of decree 
when plaintiffs not real clawnants—Appeal against decree in such a case 
—Abatament of, as agamst one of plamitfts—Effect of, as regards other 
*P. C. Appeal No. 67 of 1927. 6th December, 1928. 

3. (1927) I.L.R. 51 M 664: 55 M ae 345, 
5, (1924) 29 C.W.N. 627 at 
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plainttffs—Pre-emption right of representatives of deceased plaintiff pur- 
suani to first Court’s decree—Jf extends to whole property or confined 
to share of deceased only—Legal practitioner—A ppeal—Respondents in— 
Practitioner appearmg for—Death of one of respondents—Duty of prac- 
itttoner to inform Court of 


l A practitioner who appears for several respondents, one of whom 
dies before the hearing of the appeal, owes a clear duty to the Court to 
bring to its notice if he 18 aware of it the fact that one of the respondents 
for whom he has entered appearance is dead and no longer represented 
by him. 

Where the custom of pre-emption obtains in a village every co-sharer 
has a right to pre-empt a stranger purchasing land in the village When 
several co-sharers desire to exercise this right, and there are differences 
between them as to their shares or priorities, they may join as plaintiffs 
ın a suit for pre-emption against the stranger-purchaser, and may obtain 
in that suit a decision, not only as to their right to pre-empt, but also as 
to their rival claims and a decree, as provided in O. 20 of the Code of 
Civil Procedure, R 14, sub-section 2, in accordance with which each 
pre-empting plaintiff will be entitled in default of the others to pre-empt 
alone. On the other hand, two or more co-sharers may simply sue the 
stranger-purchaser for pre-emption without asking the Court to adjudicate 
on their rival claims, and may obtain a decrce for possession on depositing 
the pre-emption money ın Court. The effect of that decree is to establish, 
as against the defendant, the right of each of the plaintiff-co-sharers to 
pre-empt him and to entitle them to possession on depositing the pre- 
emption money, leaving them to adjust their shares and priorities among 
themselves, these being matters in which the defendant has no concern so 
long as the pre-emption money is secured to him. 


lf the defendant files an appeal from such a decree naking all the 
plaintiffs respondents, and one of the respondents dies before the hearing 
of the appeal and the appeal abates as against him under the express pro- 
visions of O 22 of the Civil Procedure Code, R. 4, sub-section 3, read with 
R 11, because his legal representatives have not been brougft on the 
record within the time limited by law, and the appeal is heard in the 
absence of the legal representatives of the deceased respondent, and the 
decree of the first Court is reversed and the suit dismissed as against all 
the plaintiffs, it is clear that the legal representatives of the deceased 
respondent against whom the appeal has abated cannot be bound by the 
appellate decree and are entitled to excrcise the mght of pre-emption 
which the decree of the first Court established in his favour against the 
defendant, that 1s a right to pre-empt the whole A stranger-purchaser 
cannot be required to submit to a partial pre-emption nor is he entitled 
to demand it. The.abatement of the appeal as against the deceased plain- 
tiff docs not make it impossible to proceed effectively with the hearing 
of the appeal as against the surviving plaintiffs and render the judgment 
and decree of the Appellate Court passed in the absence of the representa- 
tives of the deceased plaintiff a complete nullity. 


Appeal No. 67 of 1927 from a decree of the High Court 
at Allahabad, dated the 11th July, 1924, which varied an order, 
dated the 28th March, 1923, made by the Court of the Sub- 
ordinate Judge of Bulandshahr. ` = 

The litigation arises out of a suit for pre-emption in which 
four plaintiffs obtained a joint decree and possession of the pre- 

R—39 A 
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empted property. On appeal, the Appellate Court set aside the 
decree of the Court of first instance. In the execution proceed- 
ings for the restoration of the property that followed, it was dis- 
covered that the appeal was heard and decided in the absence of 
the legal representatives of one of the plaintiffs-respondents who 
died during the pendency of the appeal. 

The question for determination now was whether, in the 
circumstances of the case, the appellate decree was a nullity as 
to the whole of the pre-empted property or only as to one-fourth 
thereof as representing the share of the deceased plaintiff- -res~ 
pondent. 

The Court of the Subordinate Judge in the execution pro- 
ceedings before it held that the appellate decree was a nullity as 
to the whole of the pre-empted property, but that the benefit of — 
the decree of the Court of first instance inured only to the legal 
representatives of the deceased plaintiff. : 

The High Court, on appeal, held (by a majority), agreeing 
with the Subordinate Judge, that the appellate decree was a 
nullity as to the whole of the pre-empted property, but differing 
from him, held that the benefit of the decree of the Court of 
first instance inured to all the plaintiffs in the suit. 

The judgment of the High Court (Mookerji and Dalal, JJ., 
and of the Bench hearing the reference, Daniels and Neave, JJ.), 
are reported in 1.L.R. 47 A. 100, where the relevant authorities 
are cited and discussed. 

De Gruyther, K.C. and Dube for appellant. 

H yani for respondents. 

6th Dec. 1928. Their Lordships’ judgment was delivered 


= 


by 

SIR JOHN WaALLIS.—In this case Puran Singh, Lekhraj 
Singh, Amar Singh and Pirthi Singh, who were co-sharers in 
the village of Bighepur, filed a suit for pre-emption of certain 
land which the*defendant Mohammad Wajid Khan, who is the 
present appellant, had purchased in’the village. The sole ques- 
tion in the case was whether the custom of pre-emption obtained 
in the village, and the Additional Subordinate Judge of Aligarh 
having found this issue in favour of the plaintiffs gave them a 
decree for possession on their depositing the pre-emption money 
in Court. They duly deposited the money and obtained posses- 
sion in execution of the decree. 

It was suggested for the first time before the Board that the 
fourth plaintiff Pirthi Singh, who actually deposited the money 
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in Court and obtained possession was the only plaintiff who exe- 
cuted the decree, and that the right of the other decree-holders 
and their legal representatives to execute had become barred by 
limitation. In their Lordships’ opinion there is no foundation 
for this contention. The application for execution of the decree, 
which was signed by all the four decree-holders, stated that the 
money had been deposited by them and prayed that possession 
might be given to them. The execution proceeded upon this 
basis and in reply to objections subsequently raised by the de- 
fendant Pirthi Singh himself stated that the decree-holders had 
obtained possession. It is clear therefore that the deposit was 
made and possession obtained on behalf of all the decree-holders. 


The defendant appealed to the High Court at Allahabad 
making all the plaintiffs parties to the appeal. When the 
appeal came on for hearing Amar Singh, the third plaintiff, 
had been dead for about a year and his legal representatives 
had not been brought in the record. These facts were not 
brought to the notice of the Court, and the appeal was allowed 
to proceed on the footing that he was before the Court, and 
the appellate decree recites that he had been duly represented 
at the hearing, whereas in fact he had died and the authority 
to represent him had determined. Their Lordships are not in 
a position to say how this regrettable omission came about, and 
will only observe generally that it cannot be too clearly under- 
stood that a practitioner who appears for several respondents, 
one of whom dies before the hearing of the appeal, owes a clear 
duty to the Court to bring to its notice if he is aware of it the 
fact that one of the respondents for whom he has entered 
appearance is dead and no longer represented by him. Had 
the Court been apprised of the fact, as it should have been, the 
questions now before the Board could have been decided at 
the hearing of the appeal and this subsequent litigation would 
have been unnecessary. j 


As it was, the surviving respondents allowed the appeal 
to be heard without objection in the absence of the third plain- 
tiff and his legal representatives, thus taking the chance of 
succeeding on the merits; and when they had failed and the 
decree of the Lower Court had been reversed and the suit dis- 
missed and the defendant had obtained formal restitution of 
possession in execution of the appellate decree they joined 
with the representatives of the deceased third plaintiff in putting 
in the application to the Subordinate Judge, which js the sub- 
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ject of this appeal to His Majesty in Council, objecting that 
the whole appeal had abated by reason of the representatives 
of the third plaintiff not having been brought on ‘the record 
within the time limited by law and that the appellate decree 
was a nullity and did not entitle the defendant to restoration 
of possession. They accordingly prayed that the order which 
the defendant had obtained without notice to them might -be 
set aside and that they might be put in possession again. 

On this application the Subordinate Judge ruled that the 
three surviving plaintiffs had .no locus standi, as under the 
provisions of the Code of Civil Procedure the appeal had only 
abated as to the deceased plaintiff, and the survivors were 
bound by the appellate decree. As against the representatives 
of the deceased plaintiff he held that by reason of the abate- 
ment the appellate decree was not binding on them and that 
they were entitled to possession in execution of the decree of 
the first Court, if the other plaintiffs acquiesced in the pre- 
emption money, which was still in Court, being paid to the 
defendant, which they did by their Counsel at the hearing of 
the appeal from this order as stated in the judgment of 
Mukerji, J. In other words he held that the defendant was 
not entitled to restoration of possession as against them if they 
were prepared to pre-empt him. 

The defendant and the surviving plaintiffs both preferred 
appeals against this order and the defendant also applied to the 
High Court under O. 47 of the Civil Procedure Code for a 
review of the appellate judgment, and an order that the abate- 
ment should be set aside and the appeal re-heard in the pre- 
sence of the representatives of the deceased respondent. The 
Court rejected the grounds for review put forward by the 
defendant and held that the allegation that there had been a 
conspiracy to conceal the death of the third plaintiff from the 
appellant was not made out, and that he knew of the death and 
had been guilty of laches. They accordingly refused to set 
aside the abatement and dismissed the application for a review 
of judgment. 

Consequently, as regards the deceased plaintiff, the abate- 
ment stands and cannot now be questioned. 

The appeals from the order of the Subordinate Judge sub- 
sequently canfe on for hearing when the two learned Judges 
differed, Mukerji, J. being of opinion that under the provisions 
of the Code of Civil Procedure the appeal had abated as regards 
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the deceased third plaintiff and no further, and that by virtue 
of the abatement his representatives were entitled to a one- 
fourth share of the property; while Dalal, J., held that the 
whole appeal had abated and that the surviving plaintiffs also 
were entitled to be restored to possession. In consequence of 
this difference of opinion there was a reference under section 98, 
sub-section 2, of the Code of Civil Procedure to another Bench, 
which held that the whole appeal had abated and that the 
appellate decree\was incapable of execution. 


In accordance with this answer to the reference the defend- 
ant’s Appeal No. 202 of 1923 was dismissed, and the appeal 
of the surviving plaintiffs, No. 281 of 1923, was allowed, and 
they were restored to possession. 


The defendant then obtained leave to appeal to His Majesty 
in Council from the order of the High Court dismissing his appeal 
No. 202 of 1923. 


In dealing with the questions which arise in this‘appeal it 
is desirable in their Lordships’ opinion to refer in the first place 
to the scope and nature of the present suit. Where the custom 
of pre-emption obtains in a village every co-sharer has a right to 
pre-empt a stranger purchasing land in the village. When 
several co-sharers desire to exercise this right, and there are 
differences between them as to their shares or priorities, they 
may join as plaintiffs in a suit for pre-emption against the 
stranger-purchaser, and may obtain in that suit a decision, not 


only as to their right to pre-empt, but also as to their rival claims 


and a decree, as provided in Order 20 of the Code of Civil 
Procedure, Rule 14, sub-section (2), in accordance with which 
each pre-empting plaintiff will be entitled in default of the 
others to pre-empt alone. On the other hand, two or more co- 
sharers may simply sue the stranger-purchaser for pre-emption, 
as in the present case, withoyt asking the Court to adjudicate 
on their rival claims, and may obtain a decree for possession on 
depositing the pre-emption money in Court. In their Lordships’ 
opinion the effect of that decree is to establish, as against the 
defendant, the right of each of the plaintiff co-sharers to pre- 
empt him and to entitle them to possession on depositing the pre- 
emption money, leaving them to adjust their shares and priorities 
among themselves, these being matterstin which*the defendant 
has no concern so long as the pre-emption money is secured 
to him. 
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This being the nature of the suit and the effect of a decree 
for the plaintiffs, if the defendant files an appeal from such a 
decree making all the plaintiffs respondents, and one of the 
respondents dies before the hearing of the appeal and the appeal 
abates as against him under the express provisions of Order 22 . 
of the Civil Procedure Code, Rule 4, sub-section (3), read with 
Rule 11, because his legal representatives have not been brought 
on the record within the time limited by law, and the appeal is 
heard in the absence of the legal representatives of the deceased 
respondent, and the decree of the first Court is reversed and 
the suit dismissdd as against all the plaintiffs, it is clear that 
the legal representatives of the deceased respondent against 
whom the appeal has abated cannot be bound_by.the appellate .. 
decree and are entitled to exercise the right of pre-emption which 
the decree of the first Court established in his favour against the 
defendant, that is a right to pre-empt the whole. A stranger- 
purchaser cannot be required to submit to a partial pre-emption 
nor is he entitled to demand it; and their Lordships are there- 
fore unable to accept the view of Mukerji, J., in the High Court 
thaf in the circumstances of this case the representatives of the 
deceased plaintiff only became entitled to pre-empt one-fourth 
of the-suit property, leaving the defendant in possession of the 
remainder. They do not find any satisfactory grounds on which 
such a limited right can be based. 


These were substantially the grounds on which the Sub- 
ordinate Judge ruled against the defendant, and their Lordships 
prefer this view to that taken by the majority of the learned 
Judges in the High Court that in this suit the abatement against 
the deceased plaintiff made it impossible to proceed effectively 
with the hearing of the appeal as against the surviving plaintiffs, 
and rendered the judgment and decree of the appellate Court 
passed in the absence of the representatives of the deceased 
plaintiff a complete nullity so that the surviving plaintiffs were 
entitled to be restored to possession in accordance with the decree 
of the first Court along with the representatives of the deceased 
plaintiff. With this view their Lordships are unable to agree. 

In their Lordships’ opinion the order of the Subordinate 
Judge was right, and the decree of the High Court, dated the 
11th July, 1924, ought to be set aside and in lieu thereof it ought 
to be declaréc that theerepresentatives of the third plaintiff— 
fourth and fifth respondents here—are entitled to re-delivery of 
possession, on condition that the money deposited in Court 
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should be made over to the appellant with the consent of all 
the other respondents within three months of the date of the 
order herein, otherwise the suit is to be dismissed; but that there 


ought to be no costs either in the High Court or of this appeal, 


and any costs paid under the decree ought to be returned. Their 


Lordships will humbly advise His Majesty accordingly. 
Solicitor for appellant: H. 5. L. Polok. 
Solicitors for respondents: Barrow, Rogers & Nevill. 


K_J.R. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—-Mr. JUSTICE WALLER AND MR. JUSTICE 
MADHAVAN NAIR. 


Kasia Pillai alias Subramania Pillai, 
minor by his guardian and mother 
Meenakshi Ammal 


v 


Appellant* (1st Deft.) 
: w 
Ganesamuthukumarasamia Pillai 


Respondent (Plff.). 


Easements Act, S 7—Natural right—Raw water collecitng on a person’s 
land—Right to drain off into the adjoining land lower doun-——Cusionary 
righi—Right to dran off water brought for ordinary agriculsural oberations 


—Right to open vents m the bend pui Hp along the boundary—When 
exercisable 


An owner of a piece of land has a natural right to drain off the rain 
water that collects on his land into the adjoining lands belougiug to another 
lower down. 


In India the right of an agriculturist to drain off into the lower lands 
the water brought into his land for ordinary agricultural operations is a 
customary right and not a natural right. 


Dictum of Sadasiva Asyar, J, to the contrary in Doratswami Muitirivan 
y. Nambiyappa Mattirtyan, (1918) M.W.N. 167 not approved. 


The owner can exercise this right to drain off the wator that collects 
on his land or that ıs brought into hjs land, by opening veuts in the bund 
which he has put up along the boundary between his land and the adjoining 
land lower down, so long as no damage is caused to the owner of the adjoining 
land. `~ 


Appeal against the decree of the Court of the Additional 
Subordinate Judge of Tinnevelly in A.S. No. 197 of 1924 
(A.S. No. 191 of 1924 on the file of the District Court of 
Tinnevelly) preferred against the decree, of the Çourt of the 


*S.A. No. 1452 of 1925. 23rd November, 1928, 
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Principal District Munsif of Tinnevelly in O.S. No. 344 of 
1921. 

B. Sttarama Rao and T. Nallasivam Pillai for appellant. 

K. S. Sankara Aiyar for respondent. 

The judgment of the Court was delivered by 

Madhavan Nair, J—The 1st defendant is the appel- 
lant. The plaintiff and the Ist defendant are owners 
of adjoining lands. The plaintif’s lands lie on the 
north and the Ist defendant’s lands which are on a higher level 
lie on the south. Along the boundary between their respective 
lands the Ist defendant put up a bund three feet high and in two 
particular places in this bund he cut openings for allowing the 
surplus water collecting on his lands to flow into the plaintiff's 
lands and thence into the Palayam channel, which lies to the 
north of the plaintiffs lands. It is the common case of both 
parties that the plaintiff’s land was part of the Palayam channel 
until it was granted to the plaintiff in about 1905 by the 
Government. It has been found by the Courts below that 
the bund stands on the Ist defendant’s lands and was put up 
by him, though the plaintiff alleged that it belonged jointly to 
the Ist defendant and himself. The case of the plaintiff is 
that the Ist defendant is not entitled to drain off the surplus 
waters of his lands into the plaintiff's lands on the north and 
that, in any event, he is not entitled to let them off through 
particular openings in the bund. He therefore instituted the 


‘suit out of which this second appeal arises for a declaration that 


the 1st defendant is not entitled to let off the waters of his 
lands into the plaintiff’s lands and for necessary injunctions for 
giving effect to that declaration. He also claimed damages 
of Rs. 200 alleged to have been sustained by him on account 
of the 1st defendant allowing water to flow through his lands. 
It may be stated here that the waters which collected on the 
lst defendant’s lands consisted not only of the rain water but 
also of the water which hé was entitled to bring into his lands 
for cultivation purposes from the Palayam channel. 

The District Munsif dismissed the plaintiff's suit holding 
that the Ist defendant has a natural right to drain off the waters 
of his fields into the plaintiff's fields lower down under section 7 
of the Easements Act and that he could do this by making 
openings in the bund as he had been doing so for over 60 years. 
On appeal the Subordinate Judge held that the 1st defendant 
had a natural right to drain off into the lower lands of the 


g 
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plaintiff the rain water as well as the water coming into his 
lands by ordinary agricultural operations, but he held that he 
had no right to let these waters into the plaintiff’s lands through 
particular vents in the bund as according to his findings he 
had not established an easement right for doing so by 60 years’ 
user against the Government. He therefore gave a decree for 
the plaintiff to the following effect: 


“The Ist defendant will be declared entitled, as a matter of natural 
right, to drain the surplus waters collecting on his land into plaintiff’s lands 
as they would be according to the matural situation of the fields without 
any bunds and not by putting up any bund or opening vents into it and an 
injunction will issue restraining defendants, etc, from letting the waters 
of the southern fields into plaintiff’s land on the north through the vents.’’ 


The plaintiff’s claim as regards damages was dismissed by 
both the Lower Courts. 

In Second Appeal Mr. Sitarama Rao contends that the Sub- 
ordinate Judge declaring the ist defendant’s right .to drain 
off into the plaintiff’s fields both the surplus and the artificial 
waters brought by agricultural operations. should have held 
that he is entitled to do so by opening vents in the bunds so 
long as no damage is caused to the plaintiff by this procedure. 
The respondent argues that the appellant is entitled to let off 
only the natural water and not the artificial water and that 
this right which he has cannot be exercised by letting the water 
by opening vents in the bund. Section 7, illustration (1) of 
the Easements Act states clearly that every owner of .upper 
land has got a natural right that the water rising in, or falling 
on, such land and not passing in defined channels shall be allow- 
ed by the owner of the lower land to run naturally thereto. 
There can, therefore, be no doubt of the appellant’s right to 
drain off the rain water that collects on his lands into the res- 
pondent’s lands. (See Beard v. Moria Colhery Co., Lid., 
Gibbons v. Lenfesty, Sheik Hussain Sahib v. Subbayya" and 
Ramakrishnan v. Venkata.* The learned Subortlinate Judge 
says that this natural right has been also held to-apply to water 
coming on the upper land by ordinary agricultural operations. 
Except the dictum of Sadasiva Aiyar, J., in Doratswami Muttirian 
v. Nambtappa Muttirian® no authority has been quoted in support 
of this proposition. Phillips, J., the other member of the Bench, 
who heard that case did not think it necessary to express a definite 
opinion as to the nature or the extent of the natural rights, and 
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the learned Judges’ ultimately decided the case after calling for a 


finding on the question whether the plaintiff is, by custom or by 
prescription, entitled to drain into the lower fields the water 
brought into his land for purposes of irrigation. It appears to us 
that in India the right of an agriculturist to drain off into the 
lower lands the water brought into his land for ordinary agri- 
cultural operations is a customary right. He is entitled to do 
so by custom; otherwise, it will be impossible to carry on agri- 
cultural operations successfully. In this case it is not denied by 
the plaintiff that the appellant has such a customary right; but 
what he says is that the water of the appellant’s lands is being 
drained away by a different channel. This is what he states in 
his plaint: i 

“The water of the defendant’s lands is being drained into the odar 
in the east and the nanja fields in the west, but, contrary to the said custom, 
the lst defendant made an opening in the bund at the place marked A 
ın September 1919 and discharged into the plaintiff’s fields the water which 


he collected on his own fields and thereby damaged the crops.’’ (See the 
extract from the pleadings given ın the District Munsif’s judgment ) 


It has not been proved that the water of the lst defen- 
dant’s land was being drained in the manner alleged by 
the plaintiff. On the other hand, from the natural situation 
of the lands of the plaintiffs and the Ist defendant it would appear 
that the only direction in which the surplus waters collecting on 
the appellant’s land could drain is the northern direction, t.e., into 
the plaintiff’s lands (see the Commissioner’s Report). It is 
also clear from the facts of the case that, before the respondent 
obtained on dharkast the bed of the Palayam channel, the appel- 
lant would have been draining his waters into the Palayam 
channel itself, as his fields then adjoined the channel. In these 
circumstances we have no doubt that the appellant is entitled 
by custom to discharge into the respondent’s lands the water 
coming into his land for ordinary agricultural operations and 
he has a natural right to discharge the surplus rain water also 
into the plaintiff’s lands. He can exercise this right by opening 
vents in his bund so long as no damage is caused to the plaintiff. 
The finding that no damage has been caused has been challenged 
by the respondent in the memorandum of objections filed by him; 
but this, being a finding of fact, cannot be questioned in Second 


Appeal. 


In view of the facts of the case, no question has been raised 
with regard to the Ist defendant’s right to put up the bund. 


LVI | THE MADRAS LAW JOURNAL REPORTS. 315 


In the result, we reverse the decree of the Lower Appellate 
Court and restore that of the District Munsif with costs here 
and in the Court below. 

Memorandum of Objections—-The memo. of objections i is 
dismissed with costs. 

N.S. Appeal alowed and memo. dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice Devaposs AND MR. JUSTICE 
WALLER. ; ge. A 
Kunhanna Rai (died) and another .. Appellants* (Respis.) 

v. 
Manakke and others .. Respondents (Applts.). 
Civil Procedure Code (V of 1908), O. 41, R. 20—Second Appeal—Simi- 
larity of names of two of the porttes—Letiers Patent Appeal against the 


decision of second appeal—Name of one of these wo partes left out due to 
bona fide mistake— Power of High Court to add this name as a party 


Where, owing to a Dona fide mistake, on the part of either the clerk or 
the person who instructed the vakil, caused by a similarity of names of two 
persons who were parties to a second appeal, the name of one of these 
persons was left out in the Letters Patent Appeal filed against the decion 
in the second appeal, 


Held, that the High Court had power to correct the mistake and have 
the appeal memorandum amended by inserting the proper name and bringing 
on record the proper party. 


Chokalingain Chetty v. Seethai Achy, (1927) I.L.R. 6 Rang. 29: 55 TA. 
7: HALL J. 88 (P.C.) distinguished 


Appeal under clause 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Krishnan, dated the 13th 
day of February, 1924 and passed in S.A. No. 369 of 1921 (A.S. 
No. 355 of 1919 on the file of the District Court, South Kanara, 
O.S. No. 7 of 1917 on the file of the Court of the Subordinate 
Judge of South Kanara). 

Advocate-General and K. Sundara Rao for appellants. 

B. Sitarama Rao and K. Y. Adiga for respondents. 

The judgment of the Court was delivered by 

Devadoss, J —The plaintiff's branch of the Bellipadi family 
brought a suit for a declaration that certain properties belonged 
to the branch and for an injunction restraining the Ist defendant 
the ejman of the family, from interfereing with their posses- 
sion. Both the Lower Courts dismissed the suit and on Second 
Appeal Mr. Justice Krishnan gave a decree to the plaintiffs as 
regards the house in which the plaintiff’s branch is ? is living and 


*L.P.A. No. 76 of 1924 ~> - bih December, 1928 
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the home farm lands which were in the possession of the branch. 
Against the decree in the second appeal, this Letters Patent 
Appeal is preferred. A preliminary objection was taken to the 
maintainability of this appeal on the ground that the 2nd plain- 
tiff was not made a party to it. This came on before us about 
three years ago and we allowed the appellants to file an appli- 
cation for bringing on record the 2nd plaintiff as a respondent. 
The application was filed on 15th December, 1925 and we order- 
ed notice on 16th December, 1925. After several adjournments 
it was ordered to be posted along with the L.P.A. by Jackson, J., 
on 2nd August, 1926. Mr. Sitarama Rao who appears for the 
respondents strongly objects to the 2nd plaintiff being made a 
party to the L.P.A. and he relies upon a recent decision of the. 
Privy Council in Chockalingam Chetti v. Seethat Achy.* In that- 
case, their Lordships hold that the Court had no power to 
make a person a party who was not made a party to the appeal 
by the appellant, although he was a party to the proceedings in 
the Court below. In that case, the parties ought to be brought 
on the record in appeal was left only by the appellant. It is 
only when he discovered that he would suffer by reason of 
that person not being made a party, he applied to the Court 
for his being made a party. The facts here are different. In 
this case, owing to an oversight of either the clerk or the person 
who instructed the vakil who filed the L P. Appeal, the name_of 
the 2nd plaintiff who was the 14th respondent in the Second 
Appeal was left out. And there is a reason for his name being left 
out, because it resembled very closely the name of the 3rd defend- 
ant. We think in these circumstances, that it was a bona fide 
mistake and this Court has power to correct a mistake and to 
have the appeal memorandum amended by inserting the proper 
name and bringing on record the proper party. We do not think 
that the decision of their Lordships of the Privy Council in Choc- 
kalingam Chetti v. Seethai Achy? in any way prevents us from 
giving relief “when we find that owing to a similarity of names 
a mistake was made in not making a person a party to the appeal. 
We, therefore, allow the petition as prayed for. 

Coming to the merits of the case, to learned Judge (Mr. 
Justice Krishnan) has evidently owing to an oversight, thought 
that the Lower Appellate Court found that the home farm land 
did not become the property of the family by adverse possession. 
He observes at page 7 of his judgment as follows: 


1. (1927) IL-R. 6 Rang. 29: 55 LA. 7: 54 MLJ. 88. 
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“As regards the surrounding home farm lands which are cultivated by 
the members of the Surya Branch, his finding as regards adverse posscssion 
will not apply He says so expressly in para 15 of his judgment.’’ 


This observation is not strictly accurate, as the District Judge 
does not say in para. 15 of his judgment that his finding as to 
adverse possession does not affect the home farm lands. What 
he says in para. 15 is: 

‘So my finding with regard to possession only applies to the lands 


and garden excluding the Surya house which has been always in the occupa- 
tion of the members of the Surya branch ’”’ 


, His finding is that the house in which the members of the 
Surya branch lived did not form part of the property of the 
family. As regards home farm lands, his finding is clear as 
will be seen from para. 18 of his judgment wherein he says: 

“The said family continued in possession and that the said possession 
is adverse to Surya branch though the manager of the Surya branch was 
actually collecting rent and carrying on home farm cultivation on behalf of 
Bellipadi family ”’ 

The possession of the home farm lands by the Surya branch 
was on behalf of the Bellipadi family and therefore the posses- 
sion was one which would not enure for the benefit of the Surya 
branch but would only enure for the benefit of the Bellipadi 
family. ; 

Mr. Sitarama Rao strongly urges that the District Judge 
found that the possession of the suit properties by the Bellipadi 
family was traceable to a mortgage. No doubt, the learned 
District Judge in order to account for the possession of the 
title-deeds by the plaintiffs suggested that the arrangement might 
be a mortgage. But when he came to record a finding, he dis- 
tinctly found that the possession of the suit properties was ad- 
verse to the Surya branch. It is urged by Mr. Sitarama Rao 
that inasmuch as the District Judge found that the title did not 
pass by sale or by the arrangement of 1872, it must be held 
that he did not find title by adverse possession in the Ist defend- 
ant. We are unable to accept this contention | What the 
District Judge meant was, that no title by sale was made out 
and after saying that he went on to consider whether title was 
acquired by the Ist defendant’s family by adverse possession. 
He considers that point in paragraph 13 and the following 
paragraphs. On pages 12 and 13, he refers to the various ad- 
missions by the plaintiffs as to the home farm lands being the 


property of the family.. Seeing that there is evidence to support 


the finding of the learned District Jutge that the home farm 
lands became the property of the family by adverse possession, 
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we cannot interfere with his finding. In the result, the decree 
of the learned Judge will be modified by omitting the home 
farm lands from it. As regards the house, the title of the 
Surya branch to the house in which it lives is not seriously 
distributed. The decree of the learned Judge will stand only 
as regards the house. This disposes of the appeal as well as 
the Memorandum of Objections. 


The parties will pay and receive proportionate costs 
throughout. 
N.S. Decree modsfied. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_. PRESENT :—MR. Justice’ RAMESAM’ AND MR. JUSTICE 
REILLY. 


Tirumala Chetty Rangayya Chetty .. Appl.*® CPUF.) 
v. 
Kandalla Srinivasa Raghavacharlu 
and others .v Respdis. (Defdts.). 


Mortgage—Srbsequent agreement betreen morigagor and mortgagee 
as part of the same transaction—Provison for sale of the mortgaged pro- 
perty to the morigagee only—Provision for payment of additional interest 
in case of breach—Consiruction—tTie om the property—Validtiy—Agreement 
to sell at concession rate—If void for tadefumiteness—Clanuse of pre-emption 
is morigage—Valdity—Ride against perpetutties | 

Six days after the execution of a mortgage for Rs 14,000 providing for 
payment of interest at the rate of il annas per cent. per mensem at the 
end of every year and the re-payment of the prinapal on a specific date 
after seven years, and as part of the same transaction, the mortgagor 
executed a document to the mortgagee the material portion of which was 
as follows: “As you have advanced this amount as loan at a concession 
rate of 11 annas per cent. per mensem and suffered a loss of Rs. 500 per 
annum which would be-got if advanced to others for interest at the rate 
of 12 per cent. per annum, in consideration of the same we shall sell 
patteda, etc, to you only at a concession rate. In case we happen to sell 
the same, we will not sell the same to others. In case we sell it so, it will 
not become valid. If we are to act contrary to the same, not only we 
shall pay interest calculated at the rate of 5 annas per cent. per mensem 
for the said amount of Rs 14,000 along with the 11 annas interest men- 
tioned in the document from the date of the document but a'so we shall 
pay the costs incurred by you” 

Held, that the words ‘‘along with’’ really meant ‘‘in addition to’’ and 
that the clause providing for the additional interest of 5 annas in addition 
to the original interest applied not only to the instalments of unpaid m- 
lerest but also to the amount of interest already paid and received, and 
that the covenant compelling the mortgagor to sell to the morteagee only 
had nothing to do either with the date fixed for the payment or with the 
date of redemption which might be either subsequent to the date fixed for 
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payment or before it and therefore would be a tie on the property even 
after redemption and such a tie would make the whole agreement invalid ; 


(2) that, even otherwise, the agreement to sell at a concession rate 
which was neither ascertained nor ascertainable was indefinite and there- 
fore void , and 

(3) that the clause in question was not a clause of pre-emption. 

Semble —A contract of pre-emption in a mortgage is a contract for 
purchase of property though it is contingent upon the mortgagor making 
up his mind to sell and therefore is not valid 

Quaere —Whether the clause in question offends the rule against per- 
petuities. 

Appeal against the decree of the Court of the Subordi- 
nate Judge of Chittoor in O. S. No. 9 of 1921. 

A. Krishhaswami Atyar for appellant. 

The Advocate-General (C. V. Ananthakrishna Atyar) 
for respondents Nos. 3 and 4. 

The Court delivered the following 

Orper.—Before we dispose of this appeal, we think it 
necessary to call for a finding on the following issue:— 

“Was plaintiff put in possession of the suit lands by 
the Ist defendant or under his directions, and if so, when?” 
_ Fresh evidence will be allowed. We may add thaf the 
plaintiff has filed a statement before us in which he stated his 
case as to possession and also produced three letters with it. 
These will be taken into consideration by the Subordinate Judge 
subject to proof of the letters. Time allowed for submission 
of the findings will be six weeks from the date of receipt of 
records in the Lower Court and ten days will be allowed for 
filing objections. 

In compliance with the order contained in the above order 
the Subordinate Judge of Chittoor submitted the following 

FinpinG.—The issue that has been remitted to this Court 
for a finding is as follows:— 

“Was the plaintiff put in possession of the suit lands by 
the lst defendant or under his directions, and if so, when?” 

I find accordingly thaf the plaintiff was not put into 
possession Of the suit lands by the 1st defendant or under his 
directions and that the possession assumed by him on 
6th January, 1921 was not possession given by the lst defendant 
or under his directions. 

This appeal coming on for final hearing on Monday and 
Tuesday the 20th and 21st days of. August, s 1928 after the 
return of the finding of the lower upon the issue referred by 
this Court for trial, and the case having stood over for con- 
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sideration till 12th September, 1928 and the case having been 
set down to be spoken to this, the Court delivered the following 


JupemMENT. Ramesam, J—This appeal arises out of a 
suit for specific performance of an agreement to sel. The 
agreement was executed by the lst defendant for himself and 
as guardian of his younger brother the 2nd defendant. The 
3rd defendant was the divided brother of the plaintiff and: 
the two brothers were on bad terms for some time. He 
obtained a sale-deed from defendants 1 and 2 on the 6th Janu- 
ary, 1921 (Exhibit VII). The plaintiff alleges that this sale- 
deed was obtained with the knowledge of the plaintiffs agree- 


ment, which is Exhibit A, dated the 25th December, 1920. _ 


Defendants 4 and 5 are the undivided, sons of the 3rd. defen- 


-dant. The 3rd defendant died during the pendency of the 


case in the Court below. The Subordinate Judge of Chittoor 
dismissed the plaintiffs suit for specific performance but gave 
him a decree for refund of the advance of Rs. 2,500, which 
was received by the Ist defendant at the time of the plaintiff's 
agreement, with interest. The plaintiff appeals. 


The 3rd defendant pleaded in his turn that his sale-deed 
Exhibit VII, was obtained in pursuance of an agreement 
executed by the Ist defendant in his favour, namely, Exhibit . 
II, dated the 27th June, 1918, and that, as the plaintiff obtain- 
ed his agreement, Exhibit A, with the knowledge of the 3rd 
defendant’s agreement, he is not entitled to specific performance. 
Six days prior to Exhibit II, the Ist defendant executed a 
deed of mortgage in favour of the 3rd defendant for Rs. 14,000 
(Exhibit VI, dated the 21st June, 1918). The language of 
Exhibit II shows, and the Court has also found that 
Exhibits II and VI are connected and form part of one tran- 
sactiion. The Subordinate Judge says “Exhibit II was execut- 
ed between the date of the execution of Exhibit VI and the 
date of its registration. It was ‘clearly the consideration for 
the low rate of interest provided in Exhibit VI. and the low 
rate of interest in Exhibit VI was the consideration for it.” 
The appeal was argued before us by the learned advocate for 
the appellant and the learned Advocate-General for the res- 
pondents on the footing that the two documents form part of 
the same trangaction. „I shall later on refer to the argument 
of the respondents based on the fact that they were executed ` 
on different dates. In pursuance of Exhibit II, Exhibit VII 


_was obtained by the defendant. The Subordinate Judge also 
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finds that Ex. A was obtained by the plaintiff with the knowledge 
of Ex. II and this finding has not been challenged in appeal. 

When the appeal originally came on for hearing before 
us, an objection was taken by the learned advocate for the 
respondents that Exhibit A was inadmissible in evidence on 
account of the recent decision of the Privy Council in Dayal 
Singh v. Indar Singh’. The appellant attempted to meet this ob- 
jection by arguing, first, that the point cannot be raised in appeal 
and secondly, that there was part-performance of the contract 
by delivery of possession and therefore specific performance 
can be decreed. We therefore called for a finding on the 
question whether the plaintiff was put in possession of the 
suit lands by the Ist defendant or under his direction and, if 
so, whenr A finding has been returned. In the interval, 
the Indian Legislature has amended the Indian Registration 
Act by providing that an unregistered agreement for sale even 
reciting payment of consideration is not inadmissible in evi- 
dence and making this provision declaratory of the law and 
retrospective in its Operation. The result of this amendment 
of the Registration Act is that the objection as to the admissbi- 
lity of Exhibit A ceased to be of any importance. This was 
conceded by both sides and the appeal was argued on the foot- 
ing that Exhibit A is admissible. 


The main question argued before us is whether Exhibit II 
was void and therefore even if plaintiff had notice of it, his 
knowledge of it does not disentitle him from obtaining specific 
performance of his agreement, Exhibit A. The main grounds 
on which the appellant argues that Exhibit II is void are two: 
(1) that it is indefinite and therefore incapable of specific per- 
formance, and (2) it operates as a tie on the property which 
was the subject of the mortgage and is therefore invalid. For 
the purpose of considering these two points I set forth the 
terms of Exhibit II. After describing the properties, it pro- 
ceeds as follows: 


“As you have advanced this amount as loan at a concession rate of 
ll annas per cent. per mensem and suffered a loss of Rs. 500 per annum which 
would be got if advanced to others for interest at the rate of 12 per cent. 
per annum, in consideration for the same, we shall sell patteda, etc., to you 
only at a concession rate, in case we happen to sell the same. We will 
not seil the same to others In case we sell it so, it will not become valid. 
If we are to act contrary to the same, not only we shall pay interest calcu- 
lated at the rate of 5 annas per cent per mensem for the said amount of 
Rs. 14,000 along with the 11 annas interest mentioned in the document 


— 
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from the date of the document but also we shall pay the costs also mcurred 
by you.” 

-I may here mention that under the terms of Exhibit VI 
which was dated the 21st June, 1918, the time fixed for pay- 
ment of the principal was 30th December, 1925, but interest 
was payable every year on the 20th June. The respondents 
contended that the clause providing for the additional interest 


of 5 annas in addition to the original interest provided for in 


the mortgage-bond, Exhibit VI, applied only to the instalments 
of unpaid interest and does not apply to the amount of interest 
already paid and received. If, for instance, the first year’s 
interest was paid on the 20th June, 1919 and the covenant to 
sell the properties to the 3rd defendant was broken some time 
after, the compensation by payment of additional interest of 
5 annas does not apply to the first year’s interest. But I cannot 
accept this construction of that clause in the face of the express 
provision in it for the payment of additional interest on the 
amount of Rs. 14,000 from the date of the document. It is 
therefore clear that the words “along with” in the clause really 
mean “in addition to.” The respondents next contended that 
this clause shows that the earlier clause compelling the lst and 
2nd defendants to sell the property to the 3rd defendant only 
was intended to be operative only up to the time of redemption 
of the mortgage and not beyond redemption; and therefore was 
perfectly valid as a clause of pre-emption, and if the mortgage 
is redeemed by payment of the debt, the property goes back to 
the mortgagors without any tie. But I am unable to accept this 
construction of the agreement to sell. The clause relating to 
compensation by payment of additional interest does not neces- 
sarily show that the earlier clause binding the 1st defendant to 
sell to the 3rd defendant only was intended to be operative only 
before redemption. Just as the lst defendant was bound to pay 
an additional rate of 5 annas even in respect of the period for 
which interest has been paid under the terms of the mortgage 
bond, similarly even where the wHole amount of the debt is paid 
off, it was intended that the Ist defendant should pay an 
additional compensation of 5 annas if he broke the covenant 
regarding the sale to the 3rd defendant only. How far such a 
clause is valid is another matter, but at present I am merely try- 
ing to construe the meaning of the two clauses and it seems 
to me that the meaning of the clause according to the plain 
intention is not to be modified or cut down with reference to 
the consideration that the construction according to the plain in- 
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tention may render the clauses invalid. I am, therefore, of the 
opinion that the covenant compelling the lst defendant to sell 
to the 3rd defendant only has nothing to do either with the 
date fixed for payment in Exhibit VI or with the date of redemp- 
tion which, it seems to me, may be either subsequent to the date 
fixed for payment or before it, for Exhibit VI, though it pre- 
vents the mortgagee from bringing a suit for sale on the co- 
venant to pay before the 30th December, 1925, does not pre- 
vent the mortgagor from paying the debt at any time before 


that date. The mortgagor might redeem the mortgage at any — 


time prior to the 30th December, 1925 or after the 30th Decem- 
ber, 1925. If, for instance, the mortgagor redeemed it in 1919, 
I do not think it can be said that the clause compelling the Ist 
defendant to sell to the 3rd defendant only was inoperative 
after such redemption in 1919. Thus, even after redemption 
if the property returns to the mortgagor’s hands, there would 
be a tie on the property and such a tie would make the whole 
agreement invalid. It is enough to refer to Samuel v. Jarrah 
Timber and Wood Paving Corporation, Ltd.’ 

But even accepting the respondents’ construction of this 
clause, it seems to me that the clause is void for more than one 
reason, namely, that it will still operate as a tie and that it 
is indefinite. The respondents contend that it is not indefinite 
and that it is merely a clause of pre-emption and that it would 
not make it invalid within the meaning of the decisions on this 
matter. First, it seems to me that the clause is certainly indefi- 
nite because, according to it, the Ist defendant was to sell to 
the 3rd defendant at a concession rate, the Telugu word used 
being gxr (Saleestiga). Now a concession or a favourable 
tate must be some rate substantially less than the fair rate, the 
proper rate or the market rate. An agreement to sell at a mode- 
rate price or at a fair rate or at a proper rate may be perfectly 
valid but an agreement to sell at a favourable dr concession 
rate is indefinite and must be*regarded as void for indefinite- 
ness. In this respect, the present case is worse than the clause 
in Bromley v. Jefferies,’ where the agreement was to sell for 
£1,500 less than what any one else would pay and the clause 
was held to be indefinite. The respondents argue that the word 
whic (Saleesuga) is merely an expletive and may be ignor- 
ed and we ought to construe the clause to be merely g covenant to 
sell at a proper rate, but I am unable to “accept this contention. 
The object of this clause is to compel the Ist defendant to sell 
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at a substantial deduction from the fair value, that is at a rate 
which is not the proper rate, and the contention requires me to con- 
strue the clause as the opposite of what it is. I am, therefore, un- 
able to accept it The advocate for the respondents also tried to 
argue that the clause is not indefinite because the concession ex- 
pected is fairly ascertainable, for, according to him, the amount of 
concession is equivalent to the amount of compensation provided 
for by the second clause, naemly, the additional interest of five 
annas. Here again, I am unable to accept this argument. The clause 
providing for compensation in case of breach of covenant to sell 
cannot throw light strictly on what the amount of concession 
should be. To say that the amount of concession should be 
exactly equivalent to the amount of compensation is to speculate 
on the intention of the parties and add to the terms of the docu- 
ment. All that the document does is that it mentions the fact 
of advancing the loan at 11 annas as the motive or reason for 
the covenant to sell but the covenant itself does not mention any 
definite rate and we cannot add to it. So I am not able to accept 
both branches of this argument for the respondents. 


Even assuming that the words “concession rate” may be 
taken to be equivalent to a “proper rate” and also assuming that 
the covenant is intended to operate within the time of redemp- 
tion and, by reason of these two assumptions in favour of the 
respondents, the clause is no more than the ordinary clause of 
pre-emption, it is doubtful whether the clause is valid. The res- 
‘pondents rely on a passage in Coote on Mortgages, 9th ed., p. 23. 
We find that the expression of opinion relating to pre-emption 
was repeated from earlier editions and the editors of the later 
editions did not think fit to modify it even after the decisions in 
Noakes & Co. v. Rice,“ in Samuel v. Jarrah Timber and 
Wood Paving Corporation, Lid.* and in G. and C. Kreglinger 
v. New Patagonia Meat and Cold Storage Company, Lid: 
The expression of opinion is based on two decisions mentioned in 
the foot-note. These are Orby v. Trigg,® and In re Edwards’ 
Estate.” Then the foot-note runs: “See Dawson v. Dawson,’ 
Cookson v. Cookson? and see also G. & C. Kreglinger v. New 
Patagonia Meat and Cold Storage Company, Lid.’ In Orby 
v. Trigg® it was held that the covenant was not known to the 
mortgagor or to the mortgagee and a decree for redemption 
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was given to the purchaser free of the clause of pre-emption. 
It is not therefore a decision on the point, though it suggests that 
if the clause was known it might have been binding. The Irish 
Chancery case is not available. In Dawson v. Dawson? there was 
an option to purchase in favour of a son in the devise by the 
father. As the son did not exercise it within the time, it was held 
that he could not enforce it afterwards. In Cookson v. Cookson? 


there was a clause of pre-emption in a partnership deed. It was 
held that it expired with the term mentioned in it and could not be 
exercised afterwards. In G. & C. Kreglinger v. New Patagonia 
Meat and Cold Storage Company, Lid.® the reference was only to 
the general principles and not to a caes of pre-emption. In my 
opinion, therefore, the opinion in Coote on Mortgages is not 
supported by the cases cited. On the other hand, there are 
the observations of Lord Macnaghten at page 326 of Samuel 
v. Jarrah Timber and Wood Paving Corporation, Lid.*: 

“But in my opinion the question here depends rather upon the 


rule that a mortgagee is not allowed at the time of the Inan to enter into 
a contract for the purchase of the mortgaged property,’’ 


and the observations of Lord Parker of Waddington in G.°& C. 


Kreglinger v. New Patagonia Meat and Cold Storage Company, 


Ltd.: 

‘The rule referred to in some of the authorities to the effect that 
a mortgagee cannot as a term of the mortgage enter into a contract to 
purchase, or stipulate for an option to purchase, any part of or interest in 
the mortgaged premises ’’ i 

A contract for pre-emption, though not a case of absolute 
option—for unless a mortgagor makes up his mind to sell, the 
right of pre-emption does not arise—is still a contract for pur- 
chase of property though it is contingent upon the mortgagor 
making up his mind to sell. It is like any other contract and 
when the contingency happens, is capable of specific performance 
even against a person who purchases with notice of it. It is 
therefore like any other contract of purchase and I think falls 
under the phrase “contract to purchase” in the dictum of Lord 
Parker quoted above. In Davis v. Chamberlain '? there was a 
clause giving the vendor the option of finding one-third the capita] 
of a company which was to be floated for the purpose of develop- 
ing land. The company was formed but the option was not 
given. It was held that, if the clause was contained in a mort 
gage, it would not have been binding but as it was part of the 
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contract to sell, it was found valid and binding. It is therefore 
doubtful whether even if the clause in question is a clause of pre- 
emption, it is valid with reference to the authorities cited above. 
The case Harts Paik v. Jahurudhi Gast was long before the 
above authorities and there is no discussion of any cases and is 
of no value to the respondents. But I do not think it necessary to 
express my final opinion on the clause of pre-emption for, as J 
have already said, I do not think it is a clause of pre-emption. 
A clause of pre-emption is generally a clause to sell at a price 
which any one else would give and which would be generally 
the market rate or proper rate. Here, it is for a favourable 
or concession rate, that ts, something less than what another 
would gtve. 


It is also contended for the respondents that even if the 
clause was intended to operate beyond the time of redemption, 
it is not invalid. They rely on John Brothers Abergarw Brewery 
Co. v. Holmes? where it was held that the restrictive 
covenant may be limited to the period of continuance of the 
mortgage though not binding after redemption. It is doubtful 
how “far this case can be regarded as an authority after the 
decision of the House of Lords in Noakes & Co. v. Rice.* 
The case of In re Cuban Land and Development Company, 
Lid.” was also relied on. The decision in that case turned 
upon the fact that it was a peculiar contract and the case of 
Noakes & Co. v. Rice* was distinguished thus by Lawrence, J: 


“In ‘the first place, it was not a case of debentures or debenture 
stock issned by a limited company, but of a mortgage between private 
individuals, etc”? 


Therefore I do not think that the case helps the respond- 
ents. As there is an interval of six days between the mort- 
gage Exhibit VI and the agreement Exhibit II, the respondents 
also rely on the observations of Lord Halsbury in Samuel v. 
Jarrah Timber and Wood Paving Corporation, Lid: 


‘If a day had intervened between the two parts of the arrangement, 
the part of the bargain which the appellarft claims to be performed would 
have been perfectly good and capable of being enforced.’’ 


But in the case of Browne v. Ryan,“ which was approved 
by the House of Lords in Noakes & Co. v. Rice and 
particularly by Lord Halsbury, the mortgage was dated the 
16th June, 1898 and the agreement was dated the 21st June 
and it was found they were parts of one transaction. The true 
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view is stated by Viscount Haldane in G & C. Kreglinger v. 
New Patagonia Meat and Cold Storage Company, Lid: 


‘The question is in my opinion not whether the two contracts were 
made at the same moment and evidenced by the same instrument, but 
whether they were in substance a single and undivided contract or two 
distinct contracts. . -. The question is one not of form but of substance, and 
it can be answered in cach case only by looking at all the circumstances, and 
not by mere reliance on some abstract principle, or upon the dicta which have 
fallen obiter from Judges in other and different cases ’’ 


Even Lord Lindley who is supposed to have taken a more 
favourable view in favour of restrictive covenants on account 
of his decision in Sattley v. Wilde” says at p. 329 in Samuel v. 
Jarrah Timber atid Wood Paving Corporation, Ltd.*: 


‘No contract between the mortgagor and the mortgagee made at the 
time of the mortgage and as part of the mortgage transaction, or, in other 
words, as one of the terms of the loan can be valid, etc.” 


I therefore think that the observations of Lord Halsbury 
do not help the respondents. 


The appellant also contended that the clause in question 
was void for a third reason, namely, that it offends the rule of 
perpetuities and the case of L. & S. W. Railway Co. v. Gommr’® 
and Maharaj Bahadur Singh v. Balchand | were relied onf but 
it is not necessary to consider this question which has given rise 
to considerable conflict of opinion in Indian Courts in view of 
my conclusion on the other grounds on which the validity of the 
agreement is questioned. 

1 am therefore of the opinion that the clause in question is 
void and as such the plaintiff is entitled to ignore it when it came 
to his knowledge. There is therefore no legal obstruction to the 
enforcement of his agreement. The plaintiff is therefore entitled 
to specific performance. The decision of the Subordinate Judge 
is reversed and the appeal is allowed and a decree will be 
passed with costs throughout directing the defendants 1, 2, 4 
and 5 to execute a conveyance to the plaintiff on the plaintiff 
depositing the balance of the consideration mys interest on 
Rs. 2,500 at 6 per cent. from, 4th January, 1921 to the date of 
actual deposit by the plaintiff and to deliver possession of the 
suit lands to the plaintiff and the amount deposited will be 
allowed to be drawn by defendants 4 and 5. 

Reilly, J—Now that Act II of 1927 has made it clear that 
Exhibit A, though unregistered, is admissible in evidence, the 
defendants can resist the plaintiffs claim only by showing that 
on ttt ee 
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Exhibit II, the earlier agreement for sale in favour of defend- 
ant 3, of which it is not now disputed the plaintiff was aware 
when he obtained Exhibit A, is valid. For the plaintiff the 
validity of Exhibit II is attacked on several grourds. The 
learned Advocate-General at one stage of his arguments, as I 
understand him, contended that Exhibit II was not part of the 
same transaction as the mortgage-deed Exhibit VI, which was 
executed six days earlier. That interval of time alone is not suffi- 
cient to show that the two documents represent separate transac- 
tions. And, when we examine the wording of the two documents, 
I think it is impossible to dissociate them. Exhibit II recites 
that its executants, defendants 1 and 2 and their brother, who 
were also the executants of the mortgage-deed, Exhibit VI, had 
at the time of mortgage promised to sell the land now in question 
to defendant 3, the mortgagee; and by Exhibit II they now agree 
that, as defendant 3 had advanced the mortgage amount at a 
concession rate of interest, 11 annas per cent. per mensem instead 
of Re. 1, which he could have obtained for his money, if they 
sell the land, they will sell it to him at a concession rate and that, 
if they break this agreement, they will pay the additional interest 
of 5 annas per cent. per mensem, which would make up the Re. 1 
per mensem. That makes it quite clear, I think, that the two 
transactions were so interlocked as to form parts of one transac- 
tion. We start therefore from the position that as part of the 
mortgage transaction defendant 3 obtained this agreement to sell, 
Exhibit IT. 

If Exhibit II properly construed would bind the mortgagors 
not only until the redemption of the mortgage but after redemp- 
tion it is obviously void. If on redemption the mortgagors would 
net get back the mortgaged property free not only from the 
mortgage debt but from every obligation which formed part 
of the mortgage transaction, there would be a clog or fetter 
on the equity, of redemption, which the Court must refuse to 
recognise. The learned Advocate;General does not dispute that 
proposition. But he contends that the agreement to sell em- 
bodied in Exhibit II does not extend beyond the currency of 
the mortgage. That I think is against the plain meaning of 
the document. There are no words in Exhibit II explicitly 
limiting its effect to the currency of the mortgage. But it is 
suggested that the expressions used in regard to the payment of 
the additional*interest at the rate of 5 annas per mensem, if 
the agreement to sell to defendant 3 is broken, show that that 
was the intention of the parties. It is provided that, if the 
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agreement to sell is broken, the mortgagors shall pay the addi- 
tional interest at the rate of 5 annas along with the interest 
at the rate of 11 annas provided in Exhibit VI. The Telugu 
words in Exhibit II which have been translated “along with” 
are tho kuda. It is argued that the additional interest cannot 
be paid along with the original interest after redemption and 
therefore the stipulation to pay additional interest and with it 
the agreement to sell cannot have been intended to take effect 
after redemption. But, if we examine the document a little 
more closely, it becomes clear that the words tho kuda have 
not been used in this literal sense. According to the document, 
if the agreement is broken—that is according to the learned 
Advocate-General’s interpretation broken at any time before 
redemption—the additional interest is to be paid “tho kuda” 
the original interest from the date of the document. But it is ob- 
vious that the breach might occur after several payments of in- 
terest though before redemption. If that happened, the additional 
interest would have to be paid from the date of the document but 
- could not be paid literally along with the interest already paid. I 
do not think that we can give any reasonable effect to the werds 
tho kuda in Exhibit II unless we understand them to mean “in 
addition to,” as they often do mean in Telugu documents. Apart 
from this argument based on the words tho kuda I see nothing 
in Exhibit II which restricts its effect to the currency of the 
mortgage, and on the ground that Exhibit II would prevent 
the mortgagors from getting back their property on redémption 
free from the obligation to sell to defendant 3 in certain cir- 
cumstances, an obligation which has been found to be part of 
the mortgage-transaction, the agreement is clearly void. 

Apart from this more general view of the matter it 15 
contended for the plaintiff that Exhibit II is invalid because a 
mortgagee is not permitted as part of his mortgage-transaction 
to obtain a contract for the sale of the property to him even if 
that contract is to give him an option to buy only until the mort- 
gage is redeemed. We need not go further than Samuel 
v. Jarrah Timber and Wood Paving Corporation, Ltd. 
for an authority for that rule. The learned Advocate- 
General contends that the rule does not apply to a 
contract for pre-emption where the mortgagor is not bound 
to sell at the option of the mortgagee, but only to give the 
mortgagee an opportunity of buying if the moftgagor wishes 
to sell. Davis v. Chamberlain’ is by implication against that 
Ee ee ee a ee 
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contention; and it may be remarked that a mere right of pre- 
emption may well prove some hindrance to a sale for full value. 
But I prefer not to express a definite opinion on that question on 
this occasion as it appears to me unnecessary for this part of the 
present case. Here we have something more than a contract 
for pre-emption and to my mind something much more objec- 
tionable. This is not a case where the mortgagor, if he happens | 
to want to sell the property, must give the mortgagee an op- 
portunity of buying at the price he can get from any one else. 
Here, even if we do not take the words “we shall not sell to 
others” as meaning more than that the mortgagors will not 
sell to others without first giving the mortgagee his opportunity, 
that opportunity is, not to buy at the market-price or what can 
be obtained from others, but at something less, at a “concession” 
price. Now, if the rule that a mortgagee cannot as part of the | 
mortgage-transaction obtain an option to purchase at the full 
value is to be maintained, on what principle can he be allowed ` 
to obtain as part of the mortgage-transaction a right to tie the | 
mortgagor's hands so as to prevent him from getting the full 
valtte from any one? In such a case it is true that the mort- 
gagor cannot be forced to sell at the option of the mortgagee; 
but, if he wishes to sell at all, he can be forced to sell at less 
than the full value of the property. To my mind the one is 
as repugnant to the essence of a mortgage as the other. If by 
the mortgage-transaction the mortgagor’s right to sell the equity 
of redemption at its full value is cut down, we have at once 
something more than a mortgage, something repugnant to a 
mortgage. In G. & C. Kreglinger v. New Patagonia Meat and 
Cold Storage Company, Ltd.’ Lord Parker suggested that one 
justification for the rule that a mortgagee cannot as part of the 
mortgage-transaction obtain a contract from the mortgagor to 
sell the mortgaged property to him is that such a contract is 
repugnant to the mortgagor’s contractual right to obtain a re- 
conveyance on redemption, whick is explicit in what in this 
country we call an English mortgage, and also repugnant to the 
equitable right to obtain a reconveyance on redemption even after 
the date for payment has passed. That is an illuminating ex- 
planation of the rule. But Lord Parker did not suggest that 
the rule applics only to what we call English mortgages nor 
that it is not still in full force in respect of all transactions which 
are really mortgages. There is no valid reason, so far as I can 








5. (1914) A.C. 25. 


LVI | THE MADRAS LAW JOURNAL REPORTS. 331 


see—and none has been suggested before us—why the rule should 
not be fully applicable to a simple mortgage in this country. 
Apart from all questions of its historical origin or development, 
the principle behind the rule is that the mortgagor shall not 
hy the mortgage-transaction impair his right to the property 
or his right to deal with it except so far as it is made security 
for the mortgage money. That principle is clearly infringed, 
if by the mortgage-transaction the mortgagor hinds himself even 
for no longer than the currency of the mortgage to sell, if he 
sells at all, at something less than the full value of the property. 
‘For this reason also I think we must find that Exhibit IT is 
invalid. 


It is also contended for the plaintiff that Exhibit. II is void 
for uncertainty. It provides that, if the mortgagors sell the 
property now in question, they will sell it to the mortgagee, 
defendant 3, “at a concession rate.’ The learned Advocate- 
General suggested at one stage that we should read the document 
as a contract for pre-emption and ignore this expression “con- 
cession rate.” But the tenor of the document shows that this 
expression was deliberately introduced; and the explanation 
of its introduction is set out. It is clear that it is an important 
term of the document, which we should not be justified in dis- 
regarding. Then can we say or ascertain what the parties to 
the document meant by selling “at a concession rate?’ The 
only things in the document which go any way towards giving 
precision to this stipulation are the statement that the reduc- 
tion of interest will cause defendant 3 a loss of Rs. 500 a year 
and the provision that, if the contract to sell is broken, the exe- 
cutants will pay to defendant 3 additional interest at 5 annas 
per mensem from the date of the document, which would make 
up the ordinary interest of Re. 1 per mensem. But Rs. 500 is 
a round sum, which is less than the annual difference between 
the two rates of interest, even if the interest were paid punctually 
as simple interest. And, if either the Rs. 500 a year or the 
interest actually lost by reduction of rate were intended to fix 
the amount of “concession” in the sale price. surely the parties 
would have expressed that definitely as the measure of the 
“concession” or would at least have provided for a “propor- 
tionate concession.” Here the document sets out the reason 
of the concession in price and the compensation fo be paid if 
the agreement is broken, but avoids giving any precision to the 
word Saleesuga, though that might so easily have been done. 
I agree that the “concession” in price in Exhibit IT is neither 
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ascertained nor ascertainable, and that therefore apart from its 
other infirmities the agreement is void for uncertainty. 

The last contention for the plaintiff is that Exhibit II in- 
fringes the rule against perpetuities. I agree that it is unneces- 
sary to discuss this question, which was not argued very fully 
before us. I will only add that I do not think that the decision 
of their Lordships of the Privy Council in Maharaj Bahadur 
Singh v. Balchand,™ on which the plaintiff relied, is of very great 
assistance to us in this connection, as that case did not deal with 
an agreement for sale of land, in respect of which in this country 
we have the special provision in section 54 of the Transfer of 
Property Act. 

On account of the three contentions of the plaintiff, which 
I think must be upheld, I agree that this appeal must be allow- 
ed and a decree made for the plaintiff with costs in both Courts 
in the terms proposed by my learned brother. 


N.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


e 
PRESENT:—Mr. Justice WALLACE AND MR. JUSTICE 
THIRUVEN KATACHARIAR. 





Raja Ramaswami (dead) and others .. Appellants* (3rd Deft. 


and his L.Rs.) 

v, 
Govindammal and others .. Respotidents (PIF , 5th and 
lst Defts.). 


Limitation Act (IX of 1908), Arts 44, 123, 126, 136, 140 and 144—A pphi- 
cability—Will giving Kfestnterest to father and remainder to his minor son 
absolutely—Alienatior by father of minor son’s interest in property given by 
twHt—Suit by son to set aside and to recover property—L imitation—A p pli- 
cabiitty of Art. 44 to the case—Purchaser from ward—Swit by—Art 44 if 
applicable to—Suits for possession—Article if and when applicable *to—Age 
of person—Ewidence—Sale-deed by his deceased parents—Statement as to 
age in—Admisgibility. 

A Hindu, who had a son (R), a grandson (Ist defendant) by that 
son, and a widowed daughter .and two grandchildren by her, executed a 
will in respect of his properties which among others comprised the suit 
house and ground As regards the suit house, the will gave to R a life 
estate therem without power of alienation, and the remamder absolutely 
to the grandson (lst defendant) with full powers of alienation A monthly 
allowance was also directed to be paid to the daughter and her children 
out of the income of the suit property until the happening of a certain event. 


After the death of the testator, the suit house was sold to the 2nd 
defendant under a deed of wale executed by (1) R for himself and as father 


*C.C. Court Appeal No. 25 of 1926. Ist November, 1928. 
17. (1920) L.R. 48 I.A. 376, 
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and guardian of the Ist defendant, then a minor, (2) R’s wife and mother 
of the Ist defendant, and (3) the testator’s daughter for herself and as guar- 
dian of her minor children. R died eight years after the execution of thar 
deed of sale; and nearly 10 years thereafter the Ist defendant sold 
the suit house to the plaintiff. About a year after her purchase, the 
” plaintiff sued, inter alta, the 1st defendant, the 2nd defendant, and his son 
the 3rd defendant, for recovery of possession of the suit house which had 
been in the possession of the 2nd defendant’s family from the date of his 


purchase thereof. The suit was instituted more than three years after_ 


the Ist defendant had attained his majority but within 12 years of the 
date of the death of R. 


Held. (1) that the onus was on the plaintiff to prove when her vendor 
attained’ majority; and (2) that Art. 44 of the Limitation Act applied to 
the case, and not Art. 123 or 136 or 140 or 144 and that the suit was barred. 


On an issue as to the age of a person, keid, that the statement as 
to his age in a sale-deed executed by both his deceased parents at a time 
when they had no interest to misstate his age was admissible in evidence. 


Appeal against the decree of the City Civil Court, Madras, 
dated 23rd December, 1925, in O.S. No. 641 of 1924. 

M. S. Venkatarama Atyar and K. Aravamuda Atyangar 
for appellants. 

K. Ramanatha Shenai and K. Sanjeeva Kamath for res- 
pondents. 

The judgment of the Court was delivered by 

Therivenkatachariar, J.— This is an appeal preferred by 
the 3rd defendant in O. S. No. 641 of 1924 on the file of the 
City Civil Court. By the decree passed in that suit the appel- 
lant is directed to deliver up to the plaintiff, who is the Ist 
respondent in this appeal, possession of the suit property and 
also pay him the mesne profits as ascertained therein and also 
his costs of the su. The 5th defendant in the suit is implead- 
ed as the 2nd respondent in this appeal. 

The material facts of the case as to which there is now no 
dispute are as follows: 


The suit property which is a house and ground in Old 
Washermanpet belonged to one Venkatarama Chetti. He died 
on 6th September, 1904, leaving him surviving a son named 
Rangan Chetti, a grandson by that son named Krishnappa 
Chetti and also a widowed daughter and two grandchildren by 
her. On 22nd July, 1904, he executed a will in respect of his 
properties which among others comprised the suit property. 
As regards the suit property, the provisions of the will gave to 
the son Rangan Chetti a life estate therein without power of 
alienation and the remainder absolutely to the grandson Krish- 
nappa Chetti with full powers of alienation. An allowance of 
Rs. 6 per month was also directed to be paid to the daughter 
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Feces and her children out of the income of the suit property until 
2. she got possession of her husband’s estate. See Ex. A. 
Govind- 
amia: On 6th February, 1905, the suit property was conveyed 
Thituren by a deed of sale to the 2nd defendant Gurunatha Mudaliar 
i a and his father Raju Mudaliar by the following persons, namely 
charlar, J. 


(1) Rangan Chetti for himself and as father and guardian of 
-his minor son Krishnappa Chetti, (2) Rangan Chetti’s wife, 
Angammal, and (3) Venkatarama Chetti’s daughter whose name 
is herein given as Peddiammial acting for herself and as guard- 
ian of her two minor children. . The sale-deed recites the re- 
ceipt by the vendors of the consideration of Rs. 800 for which 
the property was sold and the delivery of possession of the 
property to the purchasers. Since then the suit property has 
all along been in the possession of the 2nd defendant’s family. 
The 3rd defendant is the son of the 2nd defendant and by 
some family arrangement, which it is unnecessary to refer to, 
the suit property was in his possession and enjoyment at the 
date of the suit, a portion thereof having been let by him to the 
4th defendant. 


"Rangan Chetti died on 25th October, 1913. On the 7th 
March, 1923, his son Krishnappa Chetti, the 1st defendant in 
the suit, executed a sale-deed for the suit property in favour 
of the plaintiff Govindammal, for Rs. 1,500. The plaintiff has 
thereafter filed this suit on Ist December, 1924, for recovery 
of possession of the property with mesne profits from defend- 
ants 2 to 4. Her case is that the sale of 6th February, 1905 
to the 2nd defendant and his father was invalid as against the 
Ist defendant; it was not made for any purpose binding on the 
Ist defendant who was then a mirior; and his father Rangan 
Chetti had no power under the will to dispose of the property 
in any manner. The plaintiff is therefore entitled to posses- 
sion of the property with mesne profits from the date of the 
sale to her. “n the alternative, the plaintiff prays that if the 

i Court should hold that the plaintiff is not entitled to a decree 
for possession of the property, she should be given a decree 
against the Ist defendant for Rs. 1,500 being the consideration 
paid by her to him for the sale, with interest thereon from the 
date of the sale. 


The Ist defendant put in a written statement admitting 
the sale of thee suit house and ground by him to the plaintiff 
for Rs. 1,500 and stating that the sale of the suit property by 
his father to the 2nd defendant and his father was a-collusive 
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and fraudulent transaction and that it cannot affect his title to 
the property. The plaintiff in virtue of the sale-deed he (lst 
defendant) has executed in her favour is entitled to a decree 
for possession of the property with mesne profits; but even ii 
the Court should hold that she is not entitled to those reliefs 
she cannot claim the repayment to her by him (1st defendant) 
of the consideration paid by her for the sale. 

The 3rd defendant, who was the contesting defendant 
in the Lower Court, contended that the suit property did not 


belong to Venkatarama Chetti through whom the Ist defend- | 


ant claimed but that it belonged to his wife Krishnammal whose 
heirs sold the same to the 2nd defendant and his father. He 
also denied the genuineness of the will of Venkatarama Chetti. 
He pleaded further that the sale was valid as it was made for 
discharging certain family debts of the vendors. Lastly he con- 
tended that the suit was barred by limitation as from the date 
of the sale-deed of 6th February, 1905 he and his predecessors- 
in-title have been in continuous possession of the property as 
the owners thereof. 

The genuineness of the will is not open to question ag the 
Ist defendant obtained Letters of Administration for Venkata- 
rama Chetti’s estate with the will annexed. The plea that the 
property did not belong to Venkatarama Chetti but to his wife 
was also given up at the trial and the only questions upon which 
the parties went to trial and which are necessary to be referred 
to in this appeal are: (1) Whether the sale of 6th February, 
1905 to the 2nd defendant and his father was made for any pur- 
pose binding on the Ist defendant, and (2) whether the suit is 
barred by limitation. 

The learned City Civil Judge decided both those questions 
in plaintiffs favour. His findings are (1) that the sale of the 
property by the Ist defendant’s father to the 2nd defendant and 
his father was not made for any purpose bindimg on the Ist 
defendant; and (2) that the suit is not barred by limitation as 
it has been filed within twelve years from the date of the Ist 
defendant’s father’s death (25th October, 1923) when the Ist 
defendant’s cause of action arose, the suit being governed by 
Arts. 123 and 136 of the Limitation Act. He finds also that the 
suit is instituted within three years from the date of the tst 
defendant attaining his majority. Upon those findings he gave 
a decree to the plaintiff against the 3rd defendant for posses- 
sion of the suit property with mesne profits. Against that 
decree this appeal has been preferred. 
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The main contention urged before us on behalf of the 
appellant are (1) that the evidence in the case makes out the 
plea, that the sale was made for a necessary purpose, if not 
wholly, at any rate to the extent of Rs. 300 which went towards 
the discharge of a mortgage to which the property was subject 
at the date of the sale; and (2) that the suit is barred by limita- 
tion under Art. 44 of the Limitation Act which is the article 
which applies to the case. | 


On the first question, namely, as regards the validity of 
the sale-deed of 6th February, 1905 in favour of the 2nd 
defendant and his father we have been referred to the evidence 
as to the payment of the consideration therefor and as to whe- 
ther any portion thereof went towards the discharge of any 
mortgage then subsisting on the property which had been effect- 
ed by Venkatarama Chetti. We see no reason for holding 
that the Trial Judge’ has not correctly appreciated that evi- 
dence. We are unable to accept the contention of the res- 
pondent’s Advocate that no consideration is proved to have been 
paid for the sale-deed and that in substance it amounts to a gift. 
lt seems to us hardly likely that not only Rangan Chetti against 
‘whose character aspersions are made by the plaintiff and the Ist 
defendant (whether with or without justification) but his wife 
who was interested in protecting her son’s right in the property 
and was also a legatee under the will and his sister who had 
an interest in the property on account of the allowance provided 
for her and her children out of its income would all have join- 
ed to execute an absolute conveyance to the 2nd defendant and - 
his father and without the receipt of any consideration there- 
for would have delivered possession of the property to them 
and also acquiesced in their enjoyment of the same ever since 
as the owners thereof. We accept the finding that the sale 
was made for consideration but that it 1s not shown that it was 
made for any*purpose binding on the minor to any extent. 


On this finding-the next question we have to consider is 
whether the suit is barred by limitation. The learned City Civil 
Judge considers the question in paragraph 13 of his judgment. 
He holds that the suit is governed by Arts. 123 and 136 of the 
Limitation Act, and that their combined effect 1s to give a period 
of twelve years for the present suit from the date when the Ist 
defendant became entitled to possession of the property which 
was the 27th October, 1913, the date of his father’s death. He 
holds that the suit being instituted within that period is not 
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barred-by limitation. He finds also that when this suit was institut- 
ed the Ist defendant was under 21 years of age and that it 15 
therefore within time in any case. (The word plaintiff in this con- 
test is an obvious slip for the 1st defendant). This observation of 
the learned Judge may be taken to refer to the provisions of sec- 
tions 6 and 8 and Art. 44 of the Limitation Act. But the learned 
Advocates on both sides who also appeared in the Lower Court 
say that the applicability of Art. 44 to the case was not argued at 
all in the Lower Court and that the observation has therefore 
reference only to sections 6 and 8 of the Act. 

It is contended before us on behalf of the appellant that the 
article of limitation which has to be applied to this case is Art. 44 
and that neither of the articles relied on by the learned Judge nor 
Art. 140 (suit by a remainderman for possession of immove- 
able property) nor Art. 144 under which the starting point is 
the date when the possession of the defendant becomes adverse 
to the plaintiff apply to the case. Under Art. 44 the suit has to 
be instituted within three years from the date the ward attains 
majority. If that article applies to the case, the question as to 
when the ward (4.¢., lst defendant) attained majority becomes 
material. On that question the appellant contests the finding of 
the City Civil Judge and argues that he should have found that 
the suit was instituted more than three years after the Ist 
defendant attained majority and that it is therefore barred by 
limitation. 

The respondent’s Advocate on the other hand contends that 
Art. 44 does not apply to the case; he supports the view taken 
by the Lower Court as to the articles which apply to the case. 
He relies also on Arts. 126, 140 and 144. As regards the appli- 
cability of Art. 44 he further contends that it applies only to a 
suit by the ward himself and not to a suit by a transferee from 
the ward; the transferee’s case is governed by Art. 136 under 
which he has twelve years from the date when his vendor became 
entitled to possession. . 

There can be no doubt that if Art 44 does not apply to 
this case, the suit will be within time under any of the other 
articles which have been referred to as applicable to it, as the 
starting point of limitation under all those articles from which 
he has a period of 12 years for the suit is undoubtedly the date 
when the Ist defendant became entitled to possession, vig., 25th 
October, 1913. The question we have therefort to consider 
is whether Art. 44 applies to the case and that involves a con- 
sideration of the question of fact as to when the 1st defendant 
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attained majority. The onus is on the plaintiff to prove when 
his vendor attained majority. The evidence adduced by him 
on this question is considered by the Judge in the first portion 
of paragraph 13 of his judgment. He therefore refers to two 
documents, namely, Ex. E, which is an extract from the register 
of vaccination maintained by the Corporation of Madras for 
the month of October, 1904, and Ex. F, a horoscope alleged 
to have been cast in connection with the birth of the 1st defend- 
ant. According to the entries in Ex. E, which is said to relate to 
Ist defendant Krishnappa Chetti, he was one year and six months 
old in October, 1904. The horoscope Ex. F gives the exact 
date of his birth as 14th April, 1904. The Judge evidently accepts 
the horoscope as a reliable document and finds that the Ist 
defendant was born on the date mentioned in it. On that 
finding he says that the suit was filed within three years from 
the date of the Ist defendant attaining majority. The Judge 
evidently considers that the entry in the horoscope is corroborat- 
ed by the entry in the vaccination register because according 
to a rule in this City every new-born child must be vaccinated 
within six months of its birth. But he overlooks the actual age of 
the child as given in the said register which is one year and six 
months in October, 1904, and not six months only as required 
by. the rule. If the entry in the vaccination register which is 
said to refer to the Ist defendant is to be relied on, it shows 
that he was born in or about April, 1903, and not in April, 1904, 
as_stated in the horoscope. The horoscope is spoken to by the 
plaintiff’s second witness who says he was all along in possession 
of it and that he gave it to the Ist defendant evidently to be 
used in this suit. It is not written in any family book, but it 
is written on a stray paper. The person who cast the horos- 
cope is not called and the plaintiff’s second witness though a 
casterman of the Ist defendant is not related to him. More- 
over as already pointed out the entry in the vaccination register 
which has also been exhibited by, the plaintiff goes a long way 
to discredit the horoscope. In our opinion the horoscope Ex. F 
is not a document which has been proved, or on which any 
reliance can be placed. The only reliable document as to the Ist 
defendant’s age is Ex. I which however has altogether been over- 
looked by the Judge in considering this question. In that docu- 
ment which is dated 6th February, 1905, the Ist defendant is 
stated to be fwo years*old. That being a statement made by 
the 1st defendant’s father and mother who were both parties 
tb the document is admissible. in proof of his agé as both of 
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them are dead. They had then no interest to misstate his age 
and we find also that the statement in Ex. I fits in approximately 
with the entry as to his age in the vaccination register. We are 
therefore unable to accept as correct the finding of the Lower 
Court that the suit was filed within three years of the 1st defend- 
ant attaining majority. On the other hand we are of opinion 
that when the suit was filed more than three years had elapsed 
after Ist defendant attained majority and if Art. 44 applies to 
the case, we must hold that the suit is barred by limitation. 


The next question we have to consider is whether this is 
a suit by a ward who has attained majority to set aside a transfer 
of property by his guardian. It is now well settled that this 
article applies not only to setting aside the transfer of property 
made by a guardian appointed by a Court or by will but also 
to suits for setting aside a transfer of property made by a 
natural guardian. Turning to Ex. I, which is the sale-deed for 
the suit property, under which the contesting defendants claim, 
it will be seen that under it the property is conveyed to the pur- 
chasers by all the persons who under the will were interested in 
that property. The vendors under Ex. I are (1) 1st defendant’s 
father who had a life-interest in it; (2) the 1st defendant a minor 
represented by his father and guardian who was entitled abso- 
lutely to the remainder subject to the life estate of his father; 
and (3) Ettiammal, the daughter of the testator, and her minor 
children represented by her as their guardian to whom a monthly 
allowance was payable out of the income of the property until 
Ettiammal got possession of her deceased husband’s estate. The 
minor's mother Angammal was also a party to the document 
though she was not given any rights in this property, but was a 
legatee under the will. It is evident that all those interested in 
the property and also Angammal who was interested in the minor 
joined in the conveyance in orde? to convey the entire interest 
in the property to the purchasers and that it was their combined 
rights under the will (Ex. A)+ which they conveyed to the pur- 
chaser. So far as the defendant is concerned, he had then a 
vested interest in it which was transferable and it was transferred 
on his behalf by his father and natural guardian. 


The respondent’s Advocate contended that the Ist defend- 
ant’s father in making the transfer of his minor son’s interest 
in the property must be regarded as acting in his capacity as 
father and managing member of the family and in that view 
Art. 126 will apply to the case. That contention will have force 
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if the property dealt with by him was joint ancestral property of 
himself and his minor son, but the will did not create any joint 
interest in the property in favour of the Ist defendant and his 
father but only a distinct and separate interest therein in favour 
of each of them. The interest of the son though vested was to 
take effect only from the death of the father. The will further 
provides that the grandson 
“alone (ie, the lst defendant) shall use and enjoy the same with power 
to gift, mortgage or scil the same and no other person shall be entitled 
to possession of or have concern in respect of the aforesaid house and 
ground.” 

This clause clearly shows that the property devised to the 
Ist defendant should be regarded as his exclusive property and 


not as ancestral property coming to him from his grandfather. 


Art. 126 which applies to suits by a Hindu governed by the Mitak- 
shara to set aside alienations of ancestral property cannot there- 


fore apply to the case. See Arumugam Pilla v. Panayadian 
Ambalan. 


It is next contended that Art. 44 does not apply to this 
suit because (1) it is a suit for possession of the property and 
not merely to set aside the transfer and (2) the suit is brought 
mot by the ward but by his transferee. 


As regards the first point it has been well settled by several 
decisions of their Lordships of the Privy Council that it is not 
the form of the relief claimed which determines the real character 
of the suit for the purpose of ascertaining under which article of 
the Limitation Act the suit falls. Though the relief claimed 
in the suit is possession of immoveable property, yet if the 
property sued for is held by the contesting defendant under a 
sale or other transfer which is not void, but only voidable, and 
he cannot obtain possession without the transfer being set aside, 
the suit must be regarded as one brought to set aside the transfer 
though no selief in those terms is prayed for, but the prayer 
is only for possession of the property. It has been so held 
with reference to Art. 12 of the Limitation Act where the 
defendant is in possession under a sale held in execution of a 
decree of a Court and also as to Art. 91 where the instrument 
under which the defendant claims is one which is prima facie 
binding on the plaintiff. The same view was also taken with 
regard to the article in the old Limitation Act relating to suits 
brought to šet aside ùn adoption. Their Lordships held in 


1. (1920) 40 M.L.J. 475. 
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Jagadamba Chaodhram v. Dakhina Mohun Roy Chaodhri that wa 
even when the plaintiff did not in terms sue to set aside an adop- v. 
tion but only to recover possession of property on his prima facie pae 
title as reversionary heir he was bound to bring his suit within ae 
the time allowed by Art. 129 of Act IX of 1871, provided the tae 
defendant was in possession by virtue of an apparent adoption; = charlar, J 
and the plaintiff was not at liberty to bring his suit within the 
time allowed to reversionary heirs by Art. 142 of that Act. As 
regards Art. 12 of the Limitation Act which relates to suits to 
set aside a sale in execution of a decree of a Civil Court the 
leading case is Malkarjun v. Narkari* Their Lordships in 
that case held that though the suit was brought for redemption 
of a mortgage of immoveable property for which the period 
of limitation is 60 years, yet as the defendant the mortgagee 
had purchased the equity of redemption in a judicial sale which 
was operative against the plaintiff, though liable to be set aside 
for due cause, the suit is governed by Art. 12 and must be 
brought within the period of one year prescribed by that article. 
At p. 350 after referring to the case in Jagadamba Chaodhrani 
v. Dakhina Mohun Roy Chaodhr* as supporting that view ¢heir 
Lordships observe with regard to that case: 
‘There was difficulty in the case because the expression ‘set aside 
an adoption’ is inaccurate An adoption cannot he set aside though its 


validify may be impeached and in fact the language was altered in 1877 
before the appeal was heard ’’ 


Turning to the case before them their Lordships observe with 
regard to Art. 12: 


“Tt is obvious that the expression ‘set aside a sale’ is not attended 
by any such difficulty because a sale valid until set aside can be legally 
and literally set aside and anybody who desires relief inconsistent with it 
may and should pray to set it aside ”” 
In Fakirappa Limanna v. Lumanna Bin Mahadu,* which 
was also a suit for redemption of a mortgage, Art. 44 was 
applied following Malkarjun v. Narhari and the suit dismissed 
as no suit had been brought to set aside the transfer made to 
the mortgagee of the equity of redemption by the minor’s mother 3 
within the-period allowed by that article. 


The same view was taken with regard to Art. 91 of the ‘ 
Limitation Act of 1877 when the plaintiff sought to recover 
immoveable property which he had himself transferred under 
a sale-deed to the defendant on the ground that it had been 


2 (188%) I.L.R. 13 C 308: L.R" 13 L.A. & (P.C). 
3. (1900) I.L.R. 25 B. 337: L.R. 271 A. 216° 10 M.L.J. 368 (P.C). P 
4. (1919) I.L.R. 44 B 742 (F.B). 
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obtained from him by fraud and undue influence. Their Lord- 
ships held that it was not a suit for possession of immoveable 
property in the sense to which the limitation of twelve years 
is applicable. The.immoveable property could not be recovered 
until the deed of sale is set aside and the suit therefore falls with- 
in Art. 91, Schedule II of the Limitation Act (Act XV of 
1877). See Janki Kunwar v. Ajit Singh’ and also Mohesh 
Narain Munshi v, Taruck Nath Mattra.° 


The same view has been taken with regard to Art. 44, with 
which we are hera concerned, by this Court in the following 
cases: Madugula Latchiah v. Pally Mukkalinga,” Kasttdasamet 
v. Irusappa Arumsgam Pillai v. Pattayadian Ambalam’ and 
by the Bombay High Court in Faktrappa Limanta v. Lumanna 
Bin Mahadu,* which has already been referred to. These cases 
are authority for the position that a sale-deed executed by the 
guardian of a minor though unauthorised, vests the title to the 
property in the alienee and the minor has therefore to sue to 
set it aside. In the language of their Lordships of the Privy 
Council in Malkarjun v. Narhari such a transfer is operative 
against the minor and those claiming under him though liable 
to be set aside for due cause. These cases also establish that 
though Art. 44 describes the suit to be brought by the ward as 
a suit merely to set aside the transfer of his property by his 
guardian, if the transferee has obtained and is in possession and 
the ward has therefore to add a prayer for the relief of posses- 
sion Art. 44 alone still applies to the suit though brought for 
both the reliefs and that if the suit is not brought within 
the time allowed by Art. 44, the title of the ward becomes ex- 
tinguished under section 28 of the Act. 

The appellant’s Advocate relies also on the observations of 
‘their Lordships of the Privy Council in Gnanasambanda Pandara 
Sannadhi v. Velu Pandaram’ In that case the minor Chocka- 
linga’s mother sold his right of management of a pagoda for 
a consideration. The sale was made on 17th September, 1868 
and from that time the purchaser was in enjoyment of the office 
and its endowments. The minor attained majority in 1880 





1. (1920) 40 M.L J. 475. 
3. (1900) I L.R 25 B 337: L R. 27 T A. 216 10M.L.J. 368 (PC). 
4. (1919) I.L.R 44 B 742 (FB). 
5. (1887) I L.R. 15 C 58 at 65 and 6. L.R. 14 I.A. 148 (PC) 


6 (1882) TLR. 20 C 48? at 495 L.R. 20 I.A. 30 (P.C). 
7 1907) LLR. 30 M. 393: 17 M.L.J. 220 
8. (1917) I L.R. 4 M 102 33 ML.J 30. 

9, (1899) I.L.R. 23 M. 271 at 279: L.R. 27 I.A. 69 (P.C) 
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and brought the suit in August 1892 for recovery of the office 
and possession of the immoveable properties forming the en- 
dowment of the temple. Their Lordships held that the sale by 
the mother of the office was void and did not give any title to 
the purchaser which remained in the minor and the possession 
which was taken by the purchaser was adverse to him. Their 
Lordships in upholding the plea of limitation raised by the 
defendant observed as follows: 


**Chockalinga attained mayorty in 1880 and had by Art. 44 of the 
Act three years for suing to set aside the sale by his guardran. He did 
not do so and by section 28 of the Limitation Act his right became extin- 
guished. Ther Lordships are of opinion that there ıs no distinction be- 
tween the office and the property of the endowment The one is attached 
to the other; but if there 1s, Art. 144 of the same schedule is applicable to 
the property. That bars the suit after twelve years? adverse possession. ”’ 

This case was relied on as supporting the contention that 
Art. 44 applies even to an alienation by the guardian which is 
void and under which no title passes to the purchaser. The 
observations of their Lordships may seem open to that construc- 
tion. But when the facts of the case are looked at, it will be seen 
that the purchaser of the office under the void sale held posŝes- 
sion thereof and of its endowments adversely to the minor for 
more than the statutory period prescribed by Art. 144 and their 
Lordships held that the suit was also barred under that article. 
Whether Art. 44 applies or not, the minor had three years under 
section 7 of the Act after he became a major for bringing the 
suit and as he did not bring the suit within that period his title 
became extinguished under section 28. Jn the other cases re- 
ferred to above, their Lordships clearly lay down that a suit to 
set aside the sale has to be brought because the purchaser ac- 
quires a title under the sale, though it is defeasible at the instance 
of the plaintiff. In other words, Art. 44 applies to transfers 
which are voidable and not void. The view taken in these cases 
must be followed as the point directly arose in therp and was the 
basis of their Lordships’ decision, whereas in Guanasambanda 
Pandara Sannadhi v. Velu Pandaram’® the suit was in any view 
held to be barred—whether under Art. 44 or Art 144. In 
the present case there is no question of the sale being void. We 
have already disposed of the contention raised on behalf of the 
respondent that the transfer under Ex. I was really a gift and was 
therefore void as one which we cannot accept as correct. We 
are therefore of opinion that if this suit had been brought by 
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the lst defendant himself it would be barred under Art 44 of 
the Limitation Act. 

The next question we have to consider is whether the con- 
tention that the Art. 44 does not apply to a suit by a purchaser 
from the ward and that to a suit by the purchaser the 12 years 
rule of limitation should be applied is sustainable. 

This contention is based on the wording of the first column 
of this article which is “by a ward who has attained majority 
to set aside a transfer of property by his guardian.” 

The expression “by a ward” if construed literally no doubt 
lends itself to such an interpretation and if that is the correct 
view to take, a suit by those claiming under the ward for recovery 
of property transferred by the ward’s guardian-will be govern- 
ed by some other article. The contention advanced before us 
is that a suit by those claiming under the ward either as his 
legal representative or as his assignee will be governed by the 
article which will apply, to the ward himself for the recovery 
of the property if Art. 44 1s to be excluded; in other words, a 
suit by those claiming under the ward will so far as the present 
case is concerned be governed by Art. 140 or 144. Under 
either of those articles the starting point of limitation is the 
date when the ward became entitled to possession, vts , the 25th 
October, 1913, from which date the possession of the purchaser 
under Ex. I became adverse to him. This contention if upheld 
will save the suit from the bar of limitation. So far as the 
authorities are concerned the only cases bearing on the question 
to which we were referred are Larmava v. Rachappa,” Fakir- 
appa Limanna v. Lumanna Bin Mahadut and Hanmani Gurunath 
v. Ramappa Lagamappa.™ 

In Larmava v. Rachappa’’ which was a suit brought by 
the transferee of the ward after the latter attained majority 
for possession of property which had been alienated by the 
ward’s natural guardian, it was held that Art. 44 applied to the 
case and that the suit was barred by limitation under that 
article. In the next case Fakirappa Limanna v. Lamattna Bin 


_Mahadi* a Hindu minor’s mother acting as his natural guard- 


ian has sold in 1891. to the mortgagee of the minor’s pro- 
perty, the equity of redemption, without necessity. The son 
attained majority in 1895 and died in 1901 leaving a widow 
who died in 1908. In 1916, the next reversioner sued to re- 
deem the mortgage, It was held that the suit was barred under 
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Art. 44 as the son ought to have sued to set aside the alienation 
within three years after his attaining majority. These two 
cases are clear authorities for the proposition that so far as 
Art. 44 is concerned, those claiming under the ward stand in 
the same position as the ward himself and if he is barred under 
Art. 44 they are in no better position. Upon the facts of the 
case in Larmava v. Rachappa™ the suit was brought on the 
12th August, 1913 for possession of properties alienated by 
the ward’s natural guardian on the 3lst May 1909 and if the 
respondent’s contention is sound and the article of limitation 
to be applied is Art. 144 the suit by the purchaser would be 
within time. It is, however, to be observed that in this case 
the conclusion is not reached by any discussion of the question 
but rather assumed as obvious. These two cases further show 
that Art. 44 may often operate to curtail the 12 years period of 
limitation for the recovery of the property (or the 60 years period 
for the redemption of a mortgage) which the ward would have 
if Art. 44 is out of the way. That would be the result in all those 
cases where the guardian makes the alienation shortly before the 
ward attains majority and if the ward does not sue withire the 
three years period allowed by Art. 44 from the date of his 
attaining majority, his right to the property becomes, extin- 
guished under section 28 (see Granasambanda Pandara San- 
nadh: v. Velu Pandaram,’ Matkarfun v. Narhar? and Madu- 
gila Latchiah v. Pally Mukkalinga’). When that happens he 
is no longer in a position to convey any right to his purchaser 
but so long as his right to the property is not extinguished he 
can transfer it, and if he does so, the transferee will prima 
facte have to sue within the same period as his transferor; but 
if the 12 years rule is to be applied to the assignee of the ward 
the result will be that the assignee’s suit will be barred where 


it is instituted after 12 years from the date of the purchaser 


taking possession of the property, but it will be within time if 
it is instituted within 12 years from that date.. In other words, 
in some cases the purchaser is barred when the vendor i is not, while 
in other cases he is not barred though his vendor is barred. An 
interpretation which results in such anomalies cannot be readily 
accepted as sound. In Hatmant Gurunath v. Ramappa Laga- 
mappa the learned Judges doubted whether Art. 44 applies 
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to a suit by a transferee from the ward. On that point they 
observe as follows: 


“It would be difficult to apply this Art. H to the case of a transteree 
from the ward. We are not by any means clear that Art 44 would apply 
to a swt filed by a transferce Írom the ward. It is, however, not neccessary 
on the facts of this case to decide the question It 1s enough to point out 
the difhculty ot applying Art 44 to a simple suit by a transferee from the 
ward. The article refers to a suit by a ward who has attained majority. 
Assuming without deciding that Ari. 44 would not apply to a suit by a 
transferee, it does not follow that where the ward joins with the transferee 
in suing to set aside the sale the ward cannot do so if the suit is brought 
within three years from the date of his attaimmg mayority.’’ 

In that case the ward who had transferred the property 
was also a co-plaintiff and in the view that he was entitled to 
sue in order to effectuate his transfer to the other plaintiff by 
securing to him possession of the property, the learned Judges 
held that the suit must be treated as one rightly brought by 
the ward and was therefore within time and that in such a 
suit a decree may be given to the transferee. In this case if 
Art. 44 did not apply the suit would be barred under the 12 years 
rule though brought within 3 years from the date of the minor 
attaining majority, aS the provisions of sections 6 and 8 by 
which an extended period of limitation is given to a minor or 
other person under disability have been held to be in the nature 
of privileges or exemptions to which the person under disability 
alone is entitled, but not a transferee from him or even his 
legal representative unless the person under disability 
dies while the disability still lasts. But sections 6 and 8 of the 
Limitation Act do not apply to suits under Art. 44 as under that 
article the time from which the period of limitation is to be 
reckoned begins only after the minority has ceased; and this is 
also pointed out by the learned Judges in Hanmant Gurunath v. 
Ramappa Lagamappa." If the policy of the legislature as appears 
{rom sections 6 and 8 be to give to a minor some concessions 
which are only personal to himself and which an assignee from 
him is not entitled to it, can hardly be inferred that as regards 
Art. 44 the transferee may be in a better position than his 
transferor. If that is not the correct view a ward who for 
any reason is unable to institute a suit within the 3 years, may 
get rid of the operation of Art. 44, which will extinguish his 
title by simply transferring his rights to some other person. To 
take another case, if the ward dies soon after he attains major- 
ity but more than 12 Years after the date from which time 
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begins to run, his legal representatives will be barred if Art. 44 
does not apply to them as they will not have the benefit of sub- 
section (3) of section 6 as the minor died after his disability 
had ceased. A construction which leads to such anomalous 
results can hardly be accepted as satisfactory. In our opinion 
Laxniava v. Rachappa” takes the right view. It proceeds on 
the principle that a person who claims under another whether 
as his legal representative or as assignee should in such character 
be governed by the same rule as would apply to the person from 
whom he derives his claim, the only limitation being that he is 
not entitled to any privileges or exemptions which the latter 
had. This principle is recognised in the Limitation Act itself 
in the definition of “appellant,” “plaintiff” and “defendant” and 
though the word “plaintiff” does not occur in this article as it 
does in some others, the plaintiff in a suit under Art. 44 must 
on principle be held to be in the same position as the ward 
under whom he claims. We may also in this connection refer 
to section 146 of the Civil Procedure Code as recognising the 
same principle. It says: 

“Save as otherwise provided by this Code or any other law fdr the 
time being in force where any proceeding may be taken and application made 


by or against any person then the proceeding may be taken or the applica- 
tion may be made by or against any person claiming under lum.” 


We may also point out that there are other articles in the 
schedule besides Art. 44 as to which also a literal reading there- 
of may lead to the same doubt, vig., whether they apply to 
persons claiming under the person specified in the article. We 
may first refer to Art. 136 which relates to a suit by a purchaser 
of immoveabiec property for possession thereof. Can it with any 
reason be contended that the article does not apply to those 
claiming under the purchaser? Turning to the 3rd column of 
that article, a literal interpretation thereof will make the period 
of limitation under that article run from the date when the 
immediate vendor to the plaintiff became entitled sto possession. 
That would clearly be an ersoneous interpretation. In Abbas 
Dhali v. Masabdi Kartkar * it has been held that where there 
have been transfers by successive vendors all out of possession 
the term “vendor” includes the first in the series of vendors 
entitled to sue for possession; or take Art. 140, “suit by a rc- 
mainderman or devisee for possession of immoveahble property” ; 
obviously it should apply also to those claiming under him 
whether as his legal representatives Or as assignees. In these 
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articles the word “plaintiff” does not occur in the Ist column; 
or the word “defendant” in the 3rd column. We have con- 
sidered this question at some length on account of the doubt 
expressed by the learned Judges of the Bombay High Court 
in Hanmant Gurunath v. Ramappa Lagamappa.”’ So far as 
the suit by the legal representatives of the ward is concerned 
it may be that if the ward dies during his minority Art. 44 
will not apply to a Suit by his legal representative for recover- 
ing the property alienated. by the guardian whereas if the 
ward dies after the attainment of majority Art. 44 will apply. 
But that result follows from the express provisions contained 
in the Act itself, though it may be that there is no fresh cause 
of action for the ward on his attaining majority. The principle 
of Art. 44-seems-to be that when the ward-attains majority he ` 
should if he desires to avoid the alienation made by his guardian 
bring his suit within the time limited under that article irrespec- 
tive of the period which he had otherwise. 

As regards the ward’s assignees however the only article 
which could be applied is Art. 44 as it is only after the ward 
becomes a major, he acquires the capacity to make the transfer 
and any transfer made by him during his minority is under the 
law void. There need be therefore less hesitation in applying 
Art. 44 to the assignee from the ward. -Moreover the ward 
himself is also a party to the present suit and though he is im- 
pleaded as a defendant he is substantially a co-plaintiff as it is 
his right which the plaintiff seeks to enforce and it is a mere 
matter of form that he is not also a co-plaintiff as in Hanman? 


Gurunath v. Ramappa Lagamappa.™ 


We are therefore of opinion that Art. 44 applies to this 
case and the suit not having been instituted within 3 years from. 
the date of the Ist defendant attaining majority we have to hold 
that it is barred under Art. 44 and on that ground the suit must 
be dismissed ds against defendants 2 to 5. 


The respondent’s advocate contended that in such an event 
he is entitled to the alternative relief claimed by him, f.e., to 
a decree against the 1st defendant for the refund of Rs. 1,500 
with interest. The Ist defendant was originally not made a 
party to this appeal but subsequently upon the application of 
the respondent he was brought on the record. When the appeal 
came on for learing subsequently he did not appear. We find 
that in his written statement he admits the sale to the plaintiff 
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and the receipt by him from the plaintiff of the consideration 
therefor, vts., Rs. 1,500, but at the same time he denies the 
plaintiffs right to claim a refund of that amount from him 
in any event. An issue was framed in the suit with regard to 
this alternative relief but in the view taken by the Lower Court 
this question did not arise. But in the view we take, the trial 
of that issue becomes necessary and for that purpose the case 
will go back to the Lower Court. In the result we:reverse the 
decree of the Lower Court and dismiss the suit as against 
defendants 2 to 5. 

As regards costs we find that the contesting defendants 
3 to 5 denied the genuineness of the will of Venkatarama 
Chetti and also set up that the suit property belonged to Krish- 
nammal and not to Venkatarama Chetti a defence which they 
abandoned in that Court itself and they did not also contend 
that Art. 44 applies to the case. For these reasons we allow 
to the contesting defendants their costs of this appeal only 
and direct them to bear their own costs in the Lower Court. 
The case will be remitted to the Lower Court for the trial of 
the alternative case put forward against the Ist defendant. 


A.S.YV. Case remanded. 
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Independent legal advice is not the only way in which the presump- 
tion referred to above can be rebutted. It is not correct to say lay down 
that independent legal advice, when given, does not rebut the presump- 
tion, unless it be shown that the advice was taken. It is necessary for 
the donee to prove that the gift was the result of the ffee exercise of 
independent will. The most obvious way to prove this is by establishing 
that the gift was made after the nature and effect of the transaction had 
been fully explained“to the donor by some independent and qualified person 
so completely as to satisfy the Court that the donor was acting indepen- 
dently of any influence from the donee and with the full appreciation of 
what he was doing; and in cases where there are no other circumstances 
this may be the only means by which the donee can rebut the presumption. 
Independent legal advice, to satisfy the rule in cases where such advice 
is relied upon, must be given with a knowledge of all relevant circumstances 
and must be such as a competent and honest adviser would give if acting 
solely in the interests of the donor. 

Appellant sued to set aside a deed of gift of substantially all her 
properties executed by her im favour of the respondent, a nephew by 
marriage - of- the -appellant. Appellant was wholly illiterate; she was a 
feeble old woman, unable to leave the house, relying entirely upon the 
respondent for everything—even for her food and clothes—leaving the 
management of her affairs to him, so that she had no knowledge of her 
own affairs or as to the value of het properties, and so that she was 
tatally and completely in the respondent’s hands. 

Held, that the relations between the appellant and the respondent were 
amply sufficient to raise the presumption of the influence of the respondent 
over the appellant and to render it incumbent upon him to prove that the 
gift was the spontaneous act of the appellant, acting under circumstances 
which enabled her to exercise an independent will and which justified 
the Court in holding that the gift was the result of the free exercise of her 
will. 

Held farther that the facts proved by the respondent were not sufh- 
cient to rebut the presumption of undue influence which was raised by 
the relationship proved to have been in existence between the parties 


Appeal No. 64 of 1927 from a judgment of the Supreme 
Court of the Straits Settlements, Singapore (August 6, 1926), 
reversing a judgment of Deane, J. 

Jenkins, KC. and Macaskie for appellant. 

W. A. Gredne, K.C. and Greenland for respondent. 


15th October, 1928. The judgment of their Lordships was 
delivered by 9 


Lorp CHANCELLOR.—In this case the appellant brings an 
action against the respondent claiming that a deed of gift, dated 
the 18th April, 1922, and made between the appellant and res- 
pondent, should be set aside on the ground that the relation- 


_ship between the parties at the time when the deed was executed 


was such as to raise a presumption of undue influence against 
the respondent and that that presumption had not been re- 
butted. The respondent denies that the relationship between 
the parties was such as to raise any presumption, and alleges 
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that if there were such a relationship, the presumption was 
rebutted. The Trial Judge decided in favour of the appellant; 
but his judgment was reversed by the Court of Appeal, which 
held, by a majority, that there was no such relationship as 
‘ raised any presumption of undue influence, and that if there 
were stich presumption, it had been rebutted by the facts proved 
by the respondent. The facts leading up to the present action 
are as follows:— 


The appellant is a Malay woman, wholly illiterate and of 


great age. The respondent is of Arab birth, and is the nephew . 


by marriage of the appellant. The appellant’s husband died 
before the year 1902, leaving her a considerable amount of 
landed property. This property consisted of (a) Two pieces of 
leasehold land of an area of some 4,097 sq. ft., situate at Minto 
Road, in Singapore, and held by him at a rental of $2 per annum 
for a term of 99 years from October, 1858 (b) A house known 
as 104, Southbridge Road, Singapore, held for a term of 999 
years at a rent of $1 per annum. (c) Certain leasehold premises 
known as 1, 2 and 3, Minto Road, together with a small piece of 
land in McPherson Road, Singapore. 

Shortly after her husband died, the appellant conveyed 
the whole of this estate to her daughter, Seetee Mariam, who 
was herself a widow and the sole surviving child of the appel- 
lant; and the appellant and her daughter then lived together 
at No. 2, Minto Road. The respondent came to Singapore 
about the year 1905, being then some twenty-three years of 
age. He went to live with his aunt, the appellant, and his 
cousin, Seetee Mariam, at No. 2, Minto Road. The respon- 
dent married in 1908, and brought his wife to live with him 
at this house. The respondent was entirely without means 
when he reached Singapore, and the appellant started him in 
business. At a subsequent date the respondent divorced his 
wife and remarried, and then went to live at No. 3, Minto 
Road, which he rented from Seetee Mariam at $10 a month. 
The two houses, Nos. 2 and 3, Minto Road, adjoined one 
another and there was a through communication between the 
two, and the respondent saw the appellant daily. 

From 1918 onwards the respondent collected the rents of 
her properties for Seetee Mariam. On the 25th August, 1921, 
Seetee Mariam died, and the appellant became entitled to the 
properties as her next of kin. On the*12th September, 1921, 
the appellant executed a deed appointing the respondent her 
attorney for the purpose of obtaining letters of administration 
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of the estate of Seetee Mariam, to be granted to him for her 
benefit; on the 23rd September, 1921, letters of administration 
were granted to the respondent accordingly. On the Ist 
March, 1922, the respondent conveyed to the appellant the 
whole of the properties as the legal personal representative of 
Seetee Mariam, but he continued to collect the rents. The 
respondent had employed Messrs. Drew and Napier, a well- 
known firm of solicitors in Singapore, to act for him in regard 
to the grant of letters of administration. ` On the 18th April, 


_ 4922, the appellant executed a deed of gift whereby she gave 


to the respondent absolutely the whole of the properties re- 
ferred to under (a) and (b) above, and left herself with a 
total gross income of about $30 a year. The properties com- 


prised’ in . the-deed—of_gift_had—been-sworn-by~- the respondent =" 


for probate at $23,600, and No. 104, Southbridge Road was 
then let at a rental of $100 a month, and was assessed for rates 
at $250 a month. 


At the time when the deed was executed, and 
ever since the death of her daughter, the appellant had 
lived alone at No. 2, Minto Road, with the respondent in the 
communicating house next door. The appellant was so old 
and infirm that she was unable ever to leave the house, and 
she seldom saw any of her relatives or friends; the respondent 
managed the whole of her affairs, including all her domestic 
affairs, and bought her food and clothing. 


The respondent called evidence to show that before executing 
the deed, the appellant had independent advice from Mr. James 
Aitken, a lawyer of Singapore. Mr. Aitken gave evidence, and 
deposed that early in April, 1922, the respondent sent for him and 
told him that the appellant desired him to prepare a deed of gift 
in his, the respondent’s, favour; that he accordingly attended 
at No. 2, Minto Road, and received instructions from the 
appellant to prepare such a deéd of gift; he thinks that the 
details as to the leases of the land were given by the respon- 
dent. After receiving these instructions he saw the respon- 
dent at his office on a number of occasions, and he stated that 
on one occasion he told the respondent that he had better get 
another solicitor to represent him in order to protect his in- 
terests. After preparing the deed of gift, he took it-to the 
appellant’s house and “explained it to her; the respondent was 
there when he arrived, but was not present during the expla- 
nation. He read the deed to the appellant and told her that 
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it was irrevocable, and that it gave the property absolutely to 
the respondent, and he asked her if she signed .voluntarily. 
He did not know that she was parting with practically the 
whole of her property, and he asked no questions as to the 


value of her total estate; he thought when he saw her that she 


was about 80 years of age and that she would not live long; 
he did not advise her that if she desired to ensure the respon- 
dent having her property after her death it would be possible 
to do so by will. His fees for drawing the deed of gift were 
paid by the respondent out of rents collected by him on behalf 
of the appellant. In addition to this evidence, a Mr. Campbell, 
another lawyer of Singapore, was called by the respondent, and 
stated that on the instructions of one of the appellant’s relatives 
who had heard of the deed of gift, he went to see the appellant 
at her house on the 20th May, 1922; that the appellant was very 
angry at his coming, and said that she had made the deed volun- 
tarily and that the respondent maintained her and took care of 
her, and that she did not wish the transaction set aside. The 
interview lasted about ten minutes; the respondent was not 
present when he arrived, but as Mr. Campbell was explaining 
to the appellant why he had come, the respondent came in and 
asked what was happening, and the witness thereupon explain- 
ed how he came to be there, and left the house. 

The appelldnt’s evidence at the trial was disregarded, be- 
cause it was recognised by both sides that her mind was then 
in such a state as to render her evidence quite valueless.» The 
respondent gave evidence, but the learned Trial Judge did not 
believe his testimony. The learned Trial Judge found that from 
the death of her daughter onwards the appellant was a feeble old 
woman, unable to leave the house, relying entirely upon the res- 
pondent for everything—even for her food and clothes—leaving 
the management of her affairs to him, so that she had no know- 
ledge of her own affairs or as to the value of her properties, 
and so that she was totally and completely in the*respondent’s 
hands. He held that when thé deed was executed by the appel- 
lant her relationship with the respondent was such that he had 
gained complete ascendancy over her, and that the presumption 
arose that the deed was procured by his undue influence. He 
held further that the appellant had had no independent legal 
advice, and that the circumstances were not such as to rebut the 
presumption. At the hearing before this Board the respondent 
contended that there was no confidential relationship bétween 
the parties giving rise to any presumption; that if there was 
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any such relationship, the gift was not referable to the relation- 
ship; and that in any event the evidence called by the respon- 
dent was sufficient to rebut the presumption, if it ever arose. 

The principles upon which this case falls to be decided 
have been the subject of a series of decisions in the English 
Court of Chancery; and it was not disputed between the parties 
that the principles of English Law must be applied. The ques- 
tion to be decided is stated in the judgment of Lord Justice Cotton 
in the well-known case of Allcard v. Skinner’ as follows: 

‘*The question 18: Does the case fall within the principles lard down 
by the decisions of the Court of Chancery in setting aside voluntary gifts 
executed by parties who at the time were under such influence as, ın the 
opinion of the Court, enabled the donor afterwards to set the gift aside? 
These decisions may be divided into two classes. first, where the Court 
has been satisfied that the mft was the result of influence expressly used 
by the donee for the purpose; secondly, where the relatons between the 
donor and donee have at or shortly before the execution of the gift been 
such as to raise a presumption that the donee had influence over the donor. 
In such a case the Court sets aside the voluntary gift, unless it 1s proved 
that in fact the gift was the spontaneous act of the donor acting under 
circumstances which enabled him to exercise an independent will and which 
justify the Court in holding that the gift was the result of a free exercise 
ofethe donor’s will. The first class of cases may be considered as depend- 
ing on the principle that no one shall be allowed to retain any benefit 
ansing from his own fraud or wrongful act. In the second class of cases 
the Court interferes, not on the ground that any wrongful act has in fact 
been committed by the donee, but on the ground of public policy, and to 
prevent the relations which existed between the parties and the influence 
arising therefrom being abused.’’ 

Jn their Lordships’. view the relations between the appel- 
lant and respondent are correctly summarised in the judgment 
of the Trial Judge, and they are amply sufficient to raise the 
presumption of the influence of the respondent over the appel- 
lant and to render it incumbent upon him to prove that the gift 
was the spontaneous act of the appellant, acting under circum- 
stances which enabled her to exercise an independent will, and 
which justified the Court in holding that the gift was the result 


of the freeeexercise of her will 

At the hearing before this Board there was much discus- 
sion upon the question whether the presumption can be rebutted 
in any other way than by proof of independent -legal advice, 
and also as to what constituted sufficient independent legal advice 
for this purpose. A number of cases were cited containing 


‘expressions of opinion by various learned Judges, some of which 


are not easy to reconcile unless they are treated as governed by 
the particular facts of the case then under discussion. Their 
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Lordships are satisfied that in the present case there were no 
circumstances except the giving of independent legal advice, 
if that was given, to rebut the presumption; but since the cases 
have never been reviewed in any ultimate Court of Appeal, 
their Lordships think it right to state the conclusion which they 
have reached. 


For the appellant reliance was placed on the case of Rhodes 


v. Bate,” and the passage in the judgment of Lord Justice Turner 
at p. 257: 


“I take it to be a well-established principle of this Court that per- 
sons standing in a confidential relation towards others cannot entitle 
themselves to hold benefits which those others may have conferred upon 
them, unless they can show to the satisfaction of the Court that the per- 
sona by whom the benefits have been conferred had competent and in- 
dependent advice in conferring them”? 


and the language used by Farwell, J., in Powell v. Powel? at 
pages 245 and 246: 


“Tt has been for many years well settled thaf no one standing in 
a fiduciary relation to another can retain a gift made to him by that other, 
if the latter impeaches the gift within a reasonable time, unless the donee 
can prove that the donor had independent advice, or that the fiduciary 
relation had ceased for so long that the donor was under no contro] or 
influence whatever. The donee must show (and the onus 1s on him) that 
the donor either was emancipated, or was placed, by the possession of 
independent advice, in a positon equivalent to emancipation”? 


and on the further statement of the learned Judge: 


‘‘Further, it is not sufficient that the donor should have an in- 
dependent adviser unless he acts on his advice. If this were not so, the 
same imfluence that produced the desire to make the settlement, would 
produce disregard of the advice to refrain from executing it, and so de- 
feat the rule; but the stronger the influence the greater the need of pro- 
tection. The real meaning of the rule is that the youth, being in the eye 
of the Court unfit to deal irrevocably with his parent or guardian in the 
matter of a gift of this kind, must appoint some independent adviser to 


act for him It is the action resulting from the advice, not action against ` 


the advice, that binds the donor.” 

On the other hand, the respondent relied on a number of 
statements of the law which indicate that independent advice is 
only one of-the methods by which the presumption can be re- 
butted. As an instance, the judgment of Wright, J., in Morley v. 
Lougfenas,* where the learned Judge says: 

“The burthen hes on the recipient to show that the donor had imde- 


pendent advice, or adopted the transaction after the influence was removed, 
or some equivalent circumstances’’ 


and on the judgment of the Court of Appeal in the case of 


In re Coomber.® 
EE kg nee ee ee aa EA ee erent ene a errr 
2. (1865) L.R. 1 Ch. 252 zs 3. (1900) 1 Ch 243. 
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- (1893) 1 Ch. 736 at 752. 5. (1911) 1 Ch. 723. 
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The decision in each of these cases seems to their Lordships 
to be entirely consistent with the principle of law as laid down 
in Alleard v. Skinner’. But their Lordships are not 
prepared to accept the view that independent legal advice is the 
only way in which the presumption can be rebutted; nor are 
they prepared to affirm that jndependent legal advice, when 
given, does not rebut the presumption, unless it be shown that 
the advice was taken. It is necessary for the donee to prove 
that the gift was the result of the free exercise of independent 
will. The most obvious way to prove this is by establishing 
that the gift was made after the nature and effect of the tran- 
saction had been fully explained to the donor by some independ- 
ent and qualified person so completely as to satisfy the Court 
that the donor was acting independently of any influence from 
the donee and with the full appreciation of what he was doing; 
and in cases where there are no other circumstances this may 
be the only means by which the donee can rebut the presump- 
tion. But the fact to be established is that stated in the judg- 
ment already cited of Lord Justice Cotton, and if evidence is 
given of circumstances sufficient to establish this fact, their 
Lordships see no reason for disregarding them merely because 
they do.not include independent advice from a lawyer. Nor 
are their Lordships prepared to lay down what advice must be 
received in order to satisfy the rule in cases where independent 
legal advice is relied upon, further than to say that it must be 
given with a knowledge of all relevant circumstances and must 
be such as a competent and honest adviser would give if acting 
solely in the interests of the donor. 


In the present case their Lordships do not doubt that Mr. 
Aitken acted in good faith; but he seems to have received a 
good deal of his information from the respondent; he was not 
made aware of the material fact that the property which was 
being given aavay constituted practically the whole estate of the 
donor, and he certainly does not seem to have brought home to 
her mind the consequences to herself of what she was doing, or 
the fact that she could more prudently, and equally effectively, 
have benefited the donee without undue risk to herself by re- 
taining the property in her own possession during her life and 
bestowing it upon him by her will. In their Lordships’ view 
the facts proved by the respondent are not sufficient to rebut the 
presumption of undue iffluence which is raised by the relation- 


1. (1887) 36 Ch. D. 145 at 171. 
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ship proved to have been in existence between the parties; and 
they regard it as most important from the point of view of 
public policy to maintain the rule of law which has been laid 
down and to insist that a gift made under circumstances which 
give rise to the presumption must be set aside unless the donee 
is able to satisfy the Court of facts sufficient to rebut the 
presumption. 


It follows that in their Lordships’ opinion the appeal must 
be allowed; the judgment of the Trial Judge must be restored, 
and the respondent must pay the costs of the action in the 
Courts below and of the appeal to His Majesty in Council. 


Their Lordships will humbly advise His Majesty 
accordingly. ; 


Solicitors for appellant: Tamplin, Tayler & Joseph. 
Solicitors for respondent: Nisbet, Drew & Loughborough. 


K.J.R. ` Appeal allowed. 


ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JUSTICE RAMESAM AND MR. JUSTICE 
VENKATASUBBA RAO. 


Janapareddi Venkatareddi .. Appellani* (1st Claimant) 
v, 
Janapareddi Adhinarayana Rao .. Respondent (2nd Clatmant). 


Land Acquisinon Act (I of 1894). Ss 30 and 54—Reference to Sub- 
ordinate Judge’s Court by Land Acquisition Officer—Decasion by the Court 
—lIf amounts to an atoard—Subject-maiter of lis less than Rs 5.000—A ppeal 
to High Coturt—Maintatnadility—Forwan of appeal. 

The decision of a Subordinate Judge’s Court on a reference made by 
the Land Acquisition Officer under S 30 of the Land Acquisition Act is 
not an award within the meaning of that Act and consequently an appeal 
from that decision, where the subject-matter of the lis is Jess than Rs 5,000, 
does not lie to the High Court but lies to the District Cougt 

Remachandra Rao v. Ramachandra Rao, (1922) ILR 45 Mad. 320- 
L.R. 49 I.A. 129: 43 M.L J. 78 (P.C) referred to. 


S.R. No. 7968 etc. of 1927 followed. 
Appeal against the award, dated 30th April, 1926, of the 


Court of the Subordinate Judge of Vizagapatam in Original 
Petition No. 8 of 1925. 


Y. Suryanarayana for appellant. 
G. Lakshmanna for respondent. 





*Appeal No. 109 of 1927. . 16th August, 1928. 
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The Court delivered the following 


JUDGMENTS. Ramesam, J—This is an appeal against the 
decision of the Subordinate Judge of Vizagapatam on a refer- 
ence to him under S. 30 of the Land Acquisition Act. 


The facts are as follows:—The Special Deputy Collector, 
Harbour Acquisition, Vizagapatam, made his award on 18th 
January, 1925. As to the apportionment of one of the amounts 
he awarded, there was a dispute between two claimants. With- 
out deciding their claims he referred the matter to the Civil 
Court under section 30. The amount in dispute which was 
referred to the Subordinate Judge’s Court was Rs. 1,349. A 
preliminary objection is raised by the vakil for the respondent 
that this appeal does not lie to the High Court but to the Dis 
trict Court of Vizagapatam We think this objection is well 
founded. After a reference under section 30 is made to the 
Civil Court. the decision of the Court cannot be rezarded as an 
award under Part III of the Act. In the case reported in 
Ramachandra Rao v. Ramachandra Rao’ their Lordships of 
the Privy Council observe that there are two perfectly separate 
and “distinct forms of procedure contemplated under the Act 
and where there is a dispute as to the relative rights of the 
persons together entitled to the money the duty of the Collector 
is “to place the money under the control of the Court, and the 
parties then can proceed to litigate in the ordinary way to deter- 
mine what their right and title to the property may be. How 
the proceedings were commenced is a matter that is not material. 
provided that they were instituted in the manner that gave the 
Court jurisdiction, for they ended in a decree made by the High 
Court and appealable to this Board.” 


These observations show that a decision on a reference 
under section 30 was regarded as a decree and not as an award 
as then understood, and it attracted all the usual consequences 
of an appeal 4o the High Court and a further appeal to the 
Privy Council like all decrees of Subordinate Courts. That 
is, the view taken there was that it was a decree governed by 
the Code of Civil Procedure and the Civil Courts Act. If so, 
the subject-matter of the lis being only Rs. 1,349, the appeal 
from the Subordinate Judge does not lie to the High Court 
but only to the District Court, because the value is less than 
Rs. 5,000. This was the view taken by our brothers, Devadoss 
and Jackson, JJ., in S.R°No. 7968 etc. of 1927. . 


1 (1922) LR. 491A 129: IL-R. 45 Mad. 320.43 M.LJ 78 (P.C.). 
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I must allow the preliminary objection and direct the appeal 
memorandum to be returned for presentation to the proper Court. 
Costs will abide the result. 

Venkatasubba Rao, J.— The short question to be decided is, 
is the decision of the Court under section 30 of the Land Acgui- 
sition Act an award within the meaning of that Act? If it is, 
an appeal lies to the Court under section 54; otherwise not. To 
answer this question, we must have regard to the scheme of the 
Act. If the Collector decides as regards the persons to whom 
the compensation is payable, but any of the claimants is dissatis- 
fied with that decision, the person so dissatisfied may require 
the matter to be referred by the Collector for the determination 
of the Court. Section 18 (1) deals with such a reference. 
It runs thus: 5 


“Any person interested who has not accepted the award may, by 
written application to the Collector, require that the matter be referred by 
the Collector for the determination of the Court, whether Ass objection be 
to the measurement of the land, the amount of the compensation, the per- 


sons to whom tt ts payable, or the apportionment of the compensation 
among the persons interested ”” 


I have now referred to what happens when the Collector’s 
award contains a decision in regard to the persons to whom the 
compensation is payable. The Act seems also to provide for 
a case where the Collector’s.award does not contain such a 
decision. Section 30 provides for that case. It is in these 
terms: 

‘‘When the amount of compensation has been settled under S 11, 
if any dispute arises as to the apportionment of the same or any part thereof, 
or as to the persons to whom the game or any part thereof is payable, 
the Collector may refer such dispute to the decision of the Court.’’ 

Here I must notice a slight inconsistency in the Act. S. 11 
enacts that the Collector shall proceed to enquire inter alta 
“into the respective interests of the persons claiming the com- 
pensation” and that he shall make an award dealing also with 
the question of the apportionment of the amount awarded. But 
the Legislature seems to have overlooked that» the word used 
in section 11 is “shall” amd assumes in section 30 that the 
Collector has the option either to decide that question himself 
or to refer it to the decision of the Court. This defect in the 
Act does not materially affect the question before us. The 
reference in the present case was made under section 30 and the 
point we have to decide is, if the Court gives its decision on 
such a reference, is that adjudication an award or not? It 
seems to me that Ramachandra Rab v. Ramachandra Rao? 











1. (1922) L.R. 49 LA. 129: ILR. 45 Mad. 320: 43 M.L J. 78 (PC). 
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contains a decisive ruling on the point and that we can no longer 
be guided by the earlier decisions of the Indian High Courts. 
It must be borne in mind that whereas Part III of the Act 
uses the word “award” to describe the adjudication of a Court, 
section 30 and similar sections carefully abstain from the use af 
that term. Is this a matter of no significance? In the case to 
which I have referred, Lord Buckmaster in his judgment says, 
that there is a sharp distinction between the two forms of pro- 
cedure contemplated by the Act. One of them relates to, the 
fixing of the amount of compensation and this alone is des- 
cribed as being an award. But a dispute between the persons 
claiming compensation, involving questions of title, is a separate 
and distinct form of procedure and a decision in regard to that 
is not described as an award. It is unneeessary for me to enquire 
at present, whether when an award made by the Court under 
section 26 (Part III) contains an adjudication as to title, that 
adjudication is or is not an award. What the necessary impli- 
cations of the judgment of Lord Buckmaster in this respect 
are, I do not at present propose to consider; it is sufficient in 
this appeal to say that the decision of a Court on a reference 
under section 30 is clearly not an award. If it is not an 
award, it follows that an appeal to this Court does not lie under 
section 54. 


I therefore agree in the judgment just pronounced by my 
learned brother. : 


N.S.. Appeal returned for presentation to proper Conrt. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice DEVADOSS. 


Palimuthu Ambalagar .. Petttoner* in both 
(Accused in both) 

V. 
The President, Union Board, Kattuputhur .. Respondent im 
both (Complainant dn both). 


Survey and Boundaries Act, Ss 13, 14—Dectsion of Survey Officer 
under the Act—Crwminal prosecation launched within three years of— 
Tille to land affected by dectston of Survey O ficer—Jurisdiction of Crims- 
nal Court to comsider 

In a criminal prosecution launched within three years- of a decision 
of the Survey Officer under the Survey and Boundanes Act, the Criminal 
Court is not, m a case im which no civil sut has been filed contesting the 


lan NL NAO 


*Cr R C Nos. 934 and 935 of 1927. _ 3ist August, 1928. 
(Cr R P Nos. 839 and 840 of 1927). 
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decision of the Survey Officer or a suit has been filed and its result is 
not known, precluded from considering the question of title to the land 
covered by the said decision. 


Petition under sections 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ments of the Court of the Sub-divisional Magistrate of Musiri 
in Criminal Appeals Nos. 32 and 33 of 1927 preferred against 
the judgments of the Court of the Stationary 2nd Class Magis- 
trate of Musiri in Calendar Cases Nos. 92 and 91 of 1927 
respectively. 

T. M. Krishtaswom Atyar for petitioner. 

K. Krishna Menon for K. Venkataraghavachari for The 
Publia Prosecutorsn-charge on behalf of the Crown. 

S. Panchapakesa Sastri for respondent. 

The Court made the following 


ORDER. — These are applications for revising the convic- 
tion of the petitioner under section 207 of the Local Boards 
Act of 1920. The petitioner in each case was asked to remove 
an encroachment upon a vacant site belonging to the Union and 
the prosecution was for non-compliance with the notice 
within the time fixed. The petitioner was prosecuted and 
fined Rs. 20 in each case. There was some dispute in respect 
of the vacant land between the Union Board and the Pillayar 
temple of which the petitioner in Cr.R.C. No. 934 of 1927 “is 
the Dharmakartha, and also in respect of the plot of land in 
front of the land of the petitioner in Cr.R.C. No. 935 of 1927, 
There was a survey of the lands belonging to the Union Board 
and under the survey the plots in dispute were mark- 
ed off as belonging to the Union Board and a noti- 
fication was published in the District Gazette as re- 
quired by section 13 of the Surveys and Boundaries Act. That 
was somewhere in 1926. Notice was issued to the petitioner 
in both the cases, in October 1926, to remove the obstruction 
and again another notice was issued, Ex. B, in February 1927. 
The petitioner not having cémplied with the notice, prosecu- 
tion was launched against him and he was found guilty and 
sentenced to pay a fine of Rs. 20 in each case. 

The question that is raised by Mr. Krishnaswami Aiyar 
is that the decision of the Survey Officer is not conclusive as 
regards the title to the property inasmuch as the petitioner 
has three years from the date of the gotificatiog to file a suit 
to modify the order of the Survey Officer. Under section 13, 
unless the survey so notified be modified by a decree of a Civil 


R—46 


Kattupather. 


Kattuputhar. 


362 THE MADRAS LAW JOURNAL REPORTS. [vor 


Court under the provisions of section 14, the record of the 
survey shall be conclusive proof that the boundaries determined 
and recorded therein have been correctly determined and 
recorded. Section 14 of the present Act gives three years to 
a party to file a suit for setting aside or modifying the order 
of the Survey Officer. The three years have not elapsed. The 
question is whether in a prosecution launched before the ex- 
piry of the three years, a Criminal Court is debarred from 
considering the question of title to the land in dispute or 
whether the Criminal Court is bound to hold that the order 
of the Survey Officer is conclusive on the question of title. 
If no suit is filed within three years the order of the Survey 
Officer would be conclusive proof as to the boundaries deter- 
mined and recorded by him. Before the expiry of three years 
the party against whom the order is made has a right to insti- 
tute a suit and if the result of the suit be that the order of the 
Survey Officer is wrong, then the order of the Survey Officer 
will have to be set aside or modified. The question is 
whether, when a prosecution is launched before the expiry of 
three years, a Criminal Court is entitled to go into the evidence 
as to the title to the property, taking the decision of the Survey 
Officer as prima facte evidence in favour of it, or whether a 
Criminal Court is precluded from doing so by reason of 
the order of the Survey Officer. Reliance is placed by Mr. 
Panchapakesa Sastri upon the wording of section 13 that unless 
set aside or modified by the decree of a Civil Court, the order 
shall be conclusive proof that the boundaries determined and 
recorded have been correctly determined and recorded. 
No -doubt, this clause, if it had stood alone, would 
mean that the order of the Survey Officer is conclusive proof 
of the boundaries determined and recorded by him, but his 
order is subject to the decision of a Civil Court, and, for filing a 
civil suit, the law gives a period of three years. If before 
the expiry of fhe three years a prosecution is launched, I think a 
Criminal Court is not precluded from going into the question 
of title to the property in dispute and to decide on the evidence 
whether the property in dispute belongs to the Union Board 
or to the accused, in other words, the Court is entitled to go 
behind the order of the Survey Officer. When a prosecution is 
launched, it is for the prosecution to make out affirmatively all 
the ingredients necessary to make out the offence and the fact 
that under the law an order, if not modified is conclusive proof, 
is not sufficient to oust the jurisdiction of a Criminal Court to con- 
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sider whether on the evidence before it the prosecution has 
made out the offence. If a suit had been filed within three 
years and had been dismissed, no doubt the remedy under sec- 
tion 14 given to the unsuccessful party may be taken as having 
been negatived; but where no suit has been filed or where a suit 
has been filed and the result of the suit is not known, I do not 
think a Criminal Court is debarred from going into the 
question as to the ownership of the land in respect of which the 
prosecution is launched before the_expiry of three years, from 
the date of the Survey Officer’s order. 


In this view, the judgment of the Lower Courts ought 
to be set aside. The accused has adduced some evidence as to 
the ownership of the land and the Appellate Magistrate has 
declined to consider the evidence in his view of the law that 
the Survey Officer’s order is conclusive as to the ownership of 
the land in dispute. The Trial Court has also been misled in 
its appreciation of the evidence by its view that the question of 
the ownership of the land is concluded by the determination 
of the Survey Officer. I think the proper order would be to set 
aside the conviction in both cases and direct the Trial Couft to 
weigh the evidence as regards the ownership of the land and 
dispose of the cases according to law. The fine, if paid, will 
be refunded. 

A.S. V. Order set aside. 


PRIVY COUNCIL. | 


[Special reference in the maiter of certain questions relat- 
ing to the payment of compensation to Civil Servants under 
Art. 10 of the Articles of Agreement for a Treaty between Great 
Britain and Ireland. 


PRESENT:—MARQUESS OF READING, Lorp PHILLIMORE, 
Lorp HANWORTEH, LORD ALNESS AND CHIEF JUSTICE ANGLIN. 

Privy Counctl—Decision previous of—Reconsideration® of—Jurisdiction 
—Practice--Re-hearing on application of party to previous decision or 
siranger thereto—Re-hearing on a reference under S 4 of Judicial Commit- 
tee Act of 1833—Distinction. 

There is no inherent incompetency in ordering a rehearing of a case 
already decided by the Board, even when a question of a right of pro- 
perty is involved, but such an indulgence will be granted in very excep- 
tional circumstances. only. It is of the nature of an extraordinarstum 
remedhini | sg 

Cases in which one ofthe parties to a guit which bad been decidad 
against him, or a person who was not a party to the suit, applied fer 
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a rehearing of it, have no direct application to the question of the com- 
petency of the Board to reconmder a solemn decision by a previous Board 
on a reference under S. 4 of the Judicial Committee Act of 1833. 


This matter was referred to their Lordships by Order of 
His Majesty in Council, dated 15th June, 1928, and made under 
section 4 of the Judicial Committee Act, 1833. 

A. Alfred Dickie, James Henry and Miss A. Deverill for 
Transferred Officers. 

A. K. Overend, Chas. Bewley and T. A. Finlay for Attorney- 
General of Irish Free State. 

Attorney-General, Solicitor-General and H. M. Giveen for 
British Government. 

13th Nov. 1928. The opinion of their Lordships was deli- 
vered by 

THE Marquess or READING.—At the outset of the hear- 
ing in this reference, Mr. Dickie, who attended their Lordships 
on behalf of the Council of the Transferred Officers’ Protec- 
tion Association, argued that the Board is bound in law, and with- 
out examination, to follow the decision in the appeal in Wigg v. 
Attorney-General of the Irish Free State,’ whether they consider- 
ed if to be right or wrong. He maintained that if it was wrong, 
nothing short of an Act of Parliament could rectify it. Their 
Lordships are unable to hold that this proposition stated in 
such an extreme form is established. It may well be that the 
Board would hesitate long before disturbing a solemn decision 
by a previous Board, which raised an identical or even a similar 
issue for determination; but for the proposition that the Board 
is, in all circumstances, bound to follow a previous decision, as 
it were, blindfold, they are unable to discover any adequate 
authority. In other words, no inflexible rule, which falls in 
all circumstances to be applied, has been laid down. 

Mr. Dickie based his argument mainly upon cases in which 
one of the parties to a suit which had been decided against 
him, or a person who was not a party to the suit, applied for a 
rehearing of it. Their Lordships must however point out, in 
considering these cases, that they have no direct application to 
the matter before the Board, as this Reference is not a rehear- 
ing of the claims in Wigg v. Attorney-General of the Irish 
Free State Now there can be no doubt that, in the early cases, 
a rigid standard was applied to the competency of a rehearing. 
Thus, in Rajundernarain Rad v. Bijat Gouind Stig,” Lord Brou- 
gham, in delivering the opinion of the Board, permitted himself 


=A. (1927) A.C. 874. 2. (1836) 1 Moo. P.G 117: 2 Moo I.A. 181. 
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to make some general observations, which seem, at first sight, to 
favour Mr. Dickie’s contention. In that case an application was 
made for a rehearing. The decision in the earlier case had been 
given ex parte, and was pronounced by default. The earlier order 
was in these circumstances rescinded, and a re-hearing was allow- 
ed. Lord Brougham, in giving the opinion of the Board, how- 
ever, said (p. 126) :— 

“Tt ıs unquestionably the strict rule, and ought to be distinctly 
understood as such, that no cause in this Court can be reheard, and that. 
an order once made—that is, a report submitted to Her Majesty, and 
adopted, by being made an order in Councl—is final, and, cannot be altered. 
The same is the case of the judgments of the House of Lords 
Whatever therefore has been really determined in these Courts must stand, 
there being no power of rehearing for the purpose of changing the judg- 


ment pronounced.’? 

Lord Brougham then pointed out that trivial errors in 
drawing up the judgment of the Board might competently be 
corrected. He then proceeded to add: 

“With the exception of one case in 1669, of doubtful authority here, 
and another in Parliament of still less weight in 1642 (which was an appeal 
from the Pnvy Council to Parliament, and at a time when the Govern- 
ment was in an unsettled state), no instance, it is believed, can be prodjced 
of a rehearing upon the whole cause. and an entire alteration of the judg- 
ment once pronounced.’’ 

The case referred to by Lord Brougham as “of doubtful 
authority’ was Dumaresq v. Le Hardy, 11th March, 
1667-68 (page 127 of the report supra). There it was 
alleged that a matter of fact had been misrepresent- 
ed to the earlier Court, that consequently the point in question 
was mistaken, and that the cause had been determined against 
the petitioner’s clear and undoubted right and contrary to law. 
An order for rehearing was there made and the case was re- 
heard though, in the result, the Board adhered to the former 
decision. 

The case of Fenton v. Hampton® cited during the argu- 
ment related to another proposition which dealt with the bind- 
ing character of an earlier decision upon the Board in a later 
case. The Board there said (page 396): 

‘“We think that we are bound by the decision in the case of Kielley v 
Carson,* the greater authority of which, as compared with Beaumont v 
Barrett, it is quite unnecessary to enlarge upon.” 

In Kielley v. Carson* the Board had refused to follow the 


earlier decision of Beaumont v. Barrett’ for reasons which do 
Nn tn O. 
3 ee 1] Moo. P.C. 347. 4 (1841) 4 Moo. oe 63. 

5. (1836) 1 Moo. P.C -59. 
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not touch the argument in the present case. These decisions 
do not contribute to the solution of the problem in issue. 

Reference may also be made to the case of The Stngapore 
& the Hebe® which again related to rehearing. In refusing a peti- 
tion for rehearing, the Board at p. 388 said: 


“We do not affirm that there is no competency in this Court to grant 
a rehearing in any case. . . Although it is within the competency of 
the Court to grant a rehearing, according to the authonties cited above, 
still if must be a very strong case indeed, and coming within the class of 
cases there collected (te, in Rajundernarain Rde v Bijai Govind Sing?) 
that would induce this Court so to interfere.’’ 


The case which in comparatively recent times comes nearest 
to formulating a general proposition with reference to the com- 
petency of a rehearing is Hebbert v. Purchas." The decision 
of the Board is thus set out at p. 671: 


“Their Lordships are of opinion, in respect of the two petitions 
addressed to the Crown, that no further proceedings should be taken therein. 
Having carefully weighed the arguments, and considering the great public 


‘mischief which would arise on any doubt being thrown on the finality of 


the decisions of the Judicial Committee, thar Lordships are of opinion 
that expediency requires that the prayer of the petitions should not be 
acceded to, and that they should be refused with costs.’’ 


*It will be observed that the decision turned on expediency, 
not on competency, and that the Board abstained from laying 
down any general rule which is applicable to all cases. 

The case of Hebbert v. Purchas' was considered in Ridsdale 
v. Clifton” That was a case which raised the question of the 
finality of a previous decision, not inter partes but as against 
strangers. Having regard to the fact that the case was not 
concerned with questions of law affecting civil rights of -pro- 
perty, but related to the public worship of the Established Church, 
and that in Hebbert v. Purchas" the decision was pronounced 
ex parte, the Board stated that 


‘these considerations have led their Lordships to the conclusion that, 
although very great weight ought to be given to the decision in Hebbert 
v. Purchas™ yet they ought in the present case to hold themselves at liberty 
to examine the ereasons upon which the decision was arrived at, and, if 
they should find themselves forced to dissent from these reasons, to decide 
upon their own view of the law’’ (p. 307) 


The Lord Chancellor, Lord Cairns, in giving the decision 
of the Board, added with reference to decisions relating to 
civil rights of property: 

“Even as to such decisions it would perhaps be difficult to say that 
they were, as to third parties, under all circumstances and in all Cases, 





2.°(1836) 1 Moo P.C. 117: 2 Moo I.A. 181. 
"6. (1866) L.R. 1 P.C. 378: 4 Moo P.C. 271 
7. (1871) L.R. 3 P.C. 64° © 8 (1877) L.R. 2 P.D. 276. 
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absolutely final, but they certainly ought not to be reopcned without the 
very greatest hesitation’’ (p. 306). 


The door is thus not closed against a request for a rehear- 
ing at the instance of a stranger to an earlier decision, even 
in a case concerned with civil rights of property, although it is 
plainly indicated that the Board would be slow to accede to 
such a request. 

The case of Hebbert v. Purchas™ was followed in Venkata 
Narasimha Appa Row v. The Court of Wards,’ in which again 
a petition for rehearing was refused. In delivering the judg- 
ment of the Board, however, Lord Watson said (p. 663): 


“Tt is quite true that there may be exceptional circumstances which 
will warrant this Board, even after their advice has been acted upon by 
Her Majesty in Council, in allowing a case to be reheard at the instance of 
one of the parties ’’ 


But he added 


‘*Even before report, whilst the decision of the Board is not yet res 
fudicaia, great caution has been observed in the rehearing, of appeals’’ 
(p 663). 


Again, in the case of Tooth v. Power” in which a previous 
decision was urged upon the Board as binding upon it, the Jyidi- 
cial Committee said: 

“Their Lordships think it right to add that, although, for obvious 
reasons, the case of Barton v Muri? was relied’on as an authority absolutely 
binding upon them by both partes at the Bar, yet ıt would have been their 
duty, had the necessity arisen, to consider for themselves whether the 
decision is one which they ought to follow. It was given er parle; and 
that being the case, although great weight is due to the decision,of this 
Board, their Lordships are at liberty to examine the reasons upon which 
that decision was arrived at, and if they should find themselves forced to 
dissent from these reasons, to decide upon their own view of the law 
These are the words used by Lord Cairns when delivering the judgment 
of the Board in Ridsdale v. Chfton,8 which contains a full exposition of 
the law upon this point’’ (p. 292). 

In Read v. Bishop of Lincoln their Lordships referred 
to Hebbert v. Purchas™ and Ridsdale v. Clifton® and quoted the 
relevant passages from these decisions to which reference has 
already been made. The Boasd proceeded to say: 

‘In the present case their Lordships cannot but adopt the view 
expressed in Ridsdale v. Clifton as to the effect of previous decisions. 
Whilst fully sensible of the weight to be attached to such decisions, their 
Lordships are at the same time bound to examine the reasons upon which 
the decisions rest, and to give effect to their own view of the law” 


(p 655). 





am raanawannah aana 


7. (1871) L.R. 3 P.C. 664 8 (1877) L.R. 2 P.D. 276 
9 (1886) 11 App. Cas. 660: L.R 13 I.A. 155: I.L.R. 10 M. 73 (P.C). 
10. (1891) A.C. 284. . 11 (1874) L.R. 6 P.C. 134, 
12, (1892) A.C. 644, 


P. C. 
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The result of these decisions is (1) that there is no inherent 
incompetency in ordering a rehearing of a case already decided 
by the Board, even when a question of a right of property is 
involved, but (2) that such an indulgence will be granted in 
very exceptional circumstances only. It is of the nature of 
an extraordinarium remedium. 

The matter now before their Lordships, however, presents 
features which are widely different from those presented in 
the cases cited. 

In the first place, as has already been pointed out, this is 
not a petition for a rehearing. It is a reference to the Board 
under section 4 of the Judicial Committee Act of 1833. If, 
however, Mr. Dickie is right, the reference may be a futile and 
sterile proceeding, for, on his argument, one of the parties to it 
is foredoomed from the outset to failure because of the pre- 
vious decision. If by that decision the matter of the present 
reference is res judicaia, then the Board has been invited to 
take part in a solemn farce, involving the waste of judicial 
time. l 
In the second place, the reference was granted because of 
an alleged mistake of fact into which the previous Board was 
alleged to have fallen, and which is said to have been material 
to the issue determined by it. To suggest that, if that proposi- 
tion be made out, this Board is constrained, blindfold, to adhere 
to a decision based on a material error in fact, appears to be 
repugnant to good sense, and to attribute to the Board, as a 
Court of final resort, an importance which would be deplorable. 
None of the cases cited, unless it be the case of Dumaresq— 
which, quantum valeat, is inimical to Mr. Dickies argument— 
deals with such a situation; and none of them appears to present 
an insuperable obstacle to a different decision being reached by 
the Board in this case from that pronounced in the case of Wigg 
and Cochrane. 

In these circumstances their Lordships considered, after 
careful attention had been given.to the argument on behalf of 
the Civil Servants, that it was ill-founded in law, and they 
accordingly informed the learned Attorney-General that they 
did not think it necessary to require him to reply on this topic. 

Solicitors for Transferred Officers: H. Z. Deane & Co. for 
W.J. M. Cauller, Dublin. 

Solicitors for Attorney-General of the Irish Free State: 
Coward, Chano & Co. 

Solicitors for British Government: Treasury Solicitor. 

K.J.R. Reference answered, 
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[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT’MADRAS. 


PRESENT:—Sm Murray Coutts Trotter, Kt., Chief 
Justice, Mr. Justice Kumaraswami SASTRI, MR. JUSTICE 
WALLACE, Mr. Justice BEASLEY AND Mr. JUSTICE PAKENHAM 
WALSH. i 


Vasudeva Samiar altas Vasudeva Pillai -.. Appellani* (Appt. 
in S.A. No. 790 of 1924 on 
the file of the High Court). 

Letters Patent (as amended tu 1928), clause 15—Appitcadility—s uit 

wnstivuted we July, 1919—Seromd Appeal in it presented on 15th July, 1924 

dud dtuposed of by single Fudge on 9th February, 1928—Letters Patent 


Appeal in case of —Righi of—Effect of amended Letiers Pateni Appeal on— 
Swat—Appeals wn force at tane -of mstikuhon of—Party’s right to. 


The plaint in a suit was presented on 3th July, 1919. The second 
appeal in it was presented on 15th July, 1924 and was finally disposed of 
- on 9th Febriiary, 1928 On 24th April, 1928 a Letters Patent Appeal was 
filed against the decision of the single Judge in the Second Appeal. Be- 
fore that Letters Patent Appeal was presented the amended Letters Patent 
of 1928 had become applicable to the Presidency on the 31st of January. 


Held, that the amended Letters Patent was mapplicable to the case 
and that the right to prefer a Letters Patent Appeal withoui the eerb- 
ficate of the Judge who deaded the Second Appeal which the litigant had 
before the amendment was not affected by the amended Letters Patent 


The institution of the suit carnes with it the implication that all 
appeals then in force are preserved to it through the rest of its: career 
unless the legislature has either abolished the Court to which an appeal 
then lay or has expressly or by necessary intendment gnen the Act a 
retrospective effect. The words of the amended Letters Patent, do not 
admit of such an interpretation. 


Appeal sought to be preferred under clause 15 of the Letters 
Patent against the judgment of the Hon’ble Mr. Justice Deva- 
doss, dated 9th February, 1928 in Second Appeal No. 790 of 
1924 preferred to the High Court against the decree of the 
Court of the Subordinate Judge of Kumbakonam in Appeal 
Suit No. 22 of 1923 (O.S. No. 295 of 1919 on the file of the 
Court of the District Munsif of Valangiman). , 

A. Krishnaswamsi Aiyar, and T. S. Srimvasa Aiyar for 
appellant argued:—The second appeal in this case was originally 
filed on 15th July, 1924. Devadoss, J., heard it on 21st March, 
1927 and called for findings. It was finally disposed of by a 
single Judge on 9th February, 1928. 

The Letters Patent Appeal which is under dispute was filed 
in the High Court on 24th April, 1928. Meanwhile the amend- 
ed Letters Patent, clause 15, came inte force orf 31st January, 





*S.R. No. 12176 of 1928, 18th October, 1928, 
R—47 


r B. 


Vasudeva 
Samiar, 
Inre, 
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1928. The question is whether the appeal is maintainable with- 
out the certificate which is required by the amended clause 15. 

I contend that my right to file the Letters Patent Appeal is 
governed by the old-Letters Patent and there is no necessity for 
any leave from the Judge who decided it. The suit was filed 
in 1920, long before the amended Letters Patent. I contend 
that the moment the suit is filed, I have all the rights of appeals 
then existing. Alternatively I contend that as soon as the second 
appeal is filed in the High Court, I have a right to have my appeal 
decided by two Judges. My contention is supported by a recent 
ruling of a Special Bench of the Calcutta High Court in Sheikh 
Sardar Ali v. Sheikh Dolliluddin Ostagar,’ which follows Colonial 
Sugar Refining Company v. Irving? In the latter case, the 
facts are these: 


By an Australian Act, the High Court of Australia became 
vested with the right of appeal. When the suit was launched, 
which was prior to that enactment, the appeal lay to the Privy 
Council, It was contended that no question of right of appeal 
arose before judgment was given. The Privy Council held 
tha? the right of appeal meant a right to appeal to a particular 
tribunal which was a vested right. This case was followed by 
the Madras High Court in two Full Bench cases, namely, Rama- 
krishna Aiyar v. Stthat Ammal’ and Daivanayaka Reddtar v. 
Renukambal Ammal‘; as also in Ram Singha v. Shankar Daya 
and The Delhi Cloth and General Mills Co., Ltd. v. The Income- 
tax Commissioner, Delhi.’ 

The case in Canada Cemeni Co., Ltd. v. East Montreal 
(Town of)" which is cited against me is not really against me. 
It only carries out the principle laid down in Colonial Sugar 
Refining Company v. Irving.” 


The Government Pleader contra argued: The right of 
appeal depends on the continued existence of the com- 
petent Court.” When that competent Court is abolished the right 
of appeal also goes. There is nb vested right of appeal. See 
section 13 of the Charter Act and section 106 of the Govern- 
ment of India Act. The Letters Patent is the source of autho- 
rity and jurisdiction of the High Court. The Charter which 


1. (1928) 48 C.L.J 150 (S.B). 2 (1905) A C. 369 
3 (1924) I.L.R. 48 M 620: 49 M.L J. 223 (FB). 
4 (1927) a 50 M. 857 53M L.J 637 (FB.) 


928 All 437: 26 A L J. 998 
I.A. 421: 53 M.L.J. 819 (P.C). 
1922) 1 A.C. 249. 


od 
| 54 
7. ( 


LVI | THE MADRAS LAW JOURNAL REPORTS. 371 


gives jurisdiction can also take it away. I rely on Canada 
Cement Co., Lid. v. East Montreal (Town of)’ which has a 
direct bearing on the point. The case in Colonial Sugar Refining 
Company v. Irvitg’ is on a different point. If it be contended 
that the right of appeal is not taken away, then I am on stronger 
ground. ‘The right of appeal the party has is only a contingent 
right. There is no such vested right of appeal as is claimed. 
The insistence on a certificate of leave to appeal is only a matter 
of procedure. See Kimbray v. Draper.® 


The Court made the following 


ORDER. The Chief Justice-—This case appears to me to 
be indistinguishable from the case of Sheikh Sardar Ali v. Sheikh 
Dolliluddin Ostagar.* For the sake of clearness I will set out the 
dates in this case. The plaint was presented on the 30th July, 
1919. The Second Appeal was presented on the 15th July, 
1924. The Judge who heard the Second Appeal called for a 
finding and in consequence of that inevitable delay gave his 
judgment on the 9th February, 1928. On the 24th of April, 
1928, a Letters Patent Appeal was filed against the judgment 
of the learned Judge who sitting alone had decided the Second 
Appeal. Before that Letters Patent Appeal was presented the 
amended Letters Patent of 1928 had become applicable to this 
Presidency on the 31st of January. 


I should in any case differ from the decision in the Cal- 
cutta case cited above with great reluctance because it would 
lead to the result that a Second Appeal would lie in Calcutta 
where it would not lie in Madras. I should therefore not 
venture to differ from the considered opinion of the Calcutta 
Full Bench on any other ground than that I felt not merely 
that I was inclined to the opposite opinion, but that I felt that 
the decision offended against some standard principles of statu- 
tory construction. So far from that being the case, I entirely 
concur in the reasoning of Rankin, C. J., who delivered the judg- 
ment of the Court and see no answer to it. The result is 
regrettable because it makes the amended Letters Patent which 
were doubtless brought into being to relieve the heavy burden 
of Second Appeals, which in this Court have now reached the 
startling figure of 5,000 cases, unable to effect any substantial 
relief to us for five years. 


Na Ne i th eS 8 


a taman 


1. (1928) 48 C.L.J. 150 (S.B) 2. (1905) A.C 369 
7. (1922) 1 A.C. 249. 8. (1868) L.R. 3 Q-2 160. 
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I have only one observation to add to the judgment of 
the Calcutta High Court and that is in reference to an argu- 
ment addressed to us on a case which apparently was not cited 
to the Calcutta High Court. That is the case of Cattada 
Cement Co., Lid. v. East Montreal (Town of)" and it was 
suggested that the sentences which are to be found at the end 
of their Lordships’ judgment were irreconcilable with the doc- 
trine so clearly laid down by Lord Macnaghten in Colonial 
Sugar Refining Co. v. Irving? and that the later case should be 
followed if there was such a conflict and not the earlier. In 
our opinion, arrived at after a careful scrutiny of the Canada 
Cement Company's case," no such conflict arises. In that case 
what was taken away was not the right of appeal but the very 
Court to- which the-appeal lay, namely, the Superior -Court of 
Montreal sitting in review. By 10 Geo. V., c. 79 (Quebec) the 
right of appeal was transferred from the abolished Court to the 
Appellate Side of the Court of King’s Bench in Quebec, but no 
provision was made for the transference of appeals which would 
have lain to the abolished Court to the newly constituted Appel- 
lateCourt. In these circumstances their Lordships of the Privy 
Council held that an appeal from the Circuit Court to the Court 
of King’s Bench did not lie; but in no way did their Lordships’ 
opinion conflict with their earlier decision in The Colonial Sugar 
Refining Company v. Irving? I may add that in the latter case 
of The Delhi Cloth and General Mills Co., Ltd. v. The Income- 
tax Commissioner, Delhi the decision of the Board in The 
Colonial Sugar Refining Co. v. Irving" was authoritatively adopt- 
ed and reaffirmed. 


We must therefore hold, however reluctantly, that the insti- 
tution of the suit carries with it the implication that all appeals 
then in force are preserved to it through the rest of its career 
unless the Legislature has either abolished the Court to which 
an appeal thep lay or has expressly or by necessary intendment 
given the Act a retrospective effect. We agree with the Cal- 
cutta High Court that the words of the amended Letters Patent 
do not admit of such an interpretation. 


_ Since the above was written, our attention has been called 
to the case of Badruddin v. Sitaram’ decided by a Bench of the 


Bombay High Court (Fawcett and Mirza, JJ.), as recently as 





i 2 (1905) A.C. 369. 
6 (1927) L.R. 54 I A. 421: 53 M.L.J. 819 (P.C). 
7. (1922) 1 A.C. 249: 9 (1928) 30 Bom L.R. 942 
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April of this year. That decision was in effect based on the case 
of Framjs Bomanjs v. Hormasji Barjorjs° We appreciate 
the desire of the Bombay Court to uphold a decision 
which had stood for over half a century without being expli- 
citly reversed. But in our opinion it was overruled by neces- 
sary implication in The Colonial Sugar Refinitig Co. v. Irving? 
and can no longer be regarded as an Authority. Framyt’s case’ 
purports to establish two propositions which may be summaris- 
ed shortly as follows: (1) That a deprivation of a right of 
appeal from a Judge or Bench of a Court to a larger Bench of 
the same Court 1s a mere matter of procedure. (2) That a 
statute similar in terms to the amended Letters Patent that 
we have to consider, must be construed as being retrospective 
in its operation. The first ground is disposed of by The Colonial 
Sugar Refining Co. v. Irving,” the second by the judgment of 
the Full Bench of the Calcutta High Court and the English 
cases cited in that judgment. We feel that in this matter we 
must reluctantly dissent from the view of the High Court of 
Bombay, and agree with the conclusion arrived at by the Full 
Bench in Calcutta. ° 

Kumaraswami Sasirt, J—I agree. 

Wallace, J—I agree. 

Beasley, J —I agree. 

Pakenham Walsh, J.—I agree. 


A.S.V. Appeal allowed to be filed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—-Mr. JusTICE RAMESAM AND MR. JUSTICE 
VENKATASUBBA RAO. 


P. A. Sundara Atyar 
v. 
The Board of Commissioners for Hindu ° 
Religious Endowments, Madras .. Respondent (Respdt.). 


Madras Hindu Religious Endowmenis Act (11 of 1927), S. 84 (2) and 
Schedule [1—Application under the sectton—Proper Court-fee payable— 
Madras Court Fees Amendment Act (V of 1922), Arts 17-A and 17-B— 
Whether part of Art 17 or new secttous 


The Court-fee payable in respect of an application under S. 84 (2) 
of the Madras Hindu Religious Endowments Act 1s Rs 15 under Art. 17 (1) 
of the Madras Court Fees Amendment Act of 1922 
A a ah a Se a E a are E 
*C.R.P. No. 1644 of 1927, etc ` llth December, 1928 
2. (1905) A.C. 369. 10. (1866) 3 Bom. H.C.R. 49. 
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sana The reference to Art 17 of the Madras Court Fees Amendment Act 

7 in Schedule II of the Madras Hindu Religious Endowments Act does not 

The Board include Arts. 17-A and 17-B of the Madras Court Fees Amendment Act, 
of Comuds- a8 Arts 17-A and 17-B are not parts of Art. 17 but new sections. 


sioners for Godasankara Walid Rajah v Board of Comsmtsstoners, Hindu Reli jioss 
Hindu Endowments, Madras, (1928) M.W N. 509 disapproved 


Religrou 
Endowments, Petitions under section 115 of Act V of 1908 and section 107 
ne of the Government of India Act praying the High Court to 
revise the orders of the District Court of South Malabar, 
Calicut in O.P. Nos. 42, 53, 80, 169, 24 of 1927, 131 of 1926, 
159, 70, 110, 126, 55 of 1927 and 2 and 32 of 1928 respectively. 
P. G. Krishna Aiyar and P. Govinda Menon for petitioner. 
The Government Pleader (P. Venkataramana Rao) for 
respondent. - 
The Court delivered the following 
Rame-am,, J. JupcmeEnts. KRamesam, J—These revision petitions are 
filed against the orders of the District Judge of South Malabar 
in O.P. Nos. 42 of 1927, 131 of 1926, 159, 110, 126, 55, 53, 80, 
169, 24 and 70 of 1927 and 2 and 32 of 1928. The point for 
decision is what is the correct Court-fee payable on these peti- 
tions under section 84 (2) of the Madras Hindu Religious En- 
dowments Act II of 1927. Under Sch. II of the said Act the 
Court-fee on an application to modify or set aside the decision 
of the Board of Commissioners for Hindu Religious Endow- 
ments under section 84 (1) of the Act is the Court-fee leviable 
on a plaint under Art. 17, Schedule II of the Madras Court Fees 
Amendment Act, 1922. The right to apply to set aside the deci- 
sion was conferred by section 84, clause (2). When we refer 
to Sch. II of the Madras Court Fees Amendment Act of 1922, 
we find there are articles numbered 17, 17-A and 17-B The 
first question that arises is whether “Art. 17” in the Madras 
Court Fees Amendment Act includes 17-A and 17-B, or, in other 
words, whether 17-A and 17-B are parts of Art. 17. On this 
point we are, referred to a decision of our brothers, Phillips 
and Odgers, JJ., in Godasankara Walia Rajak v. Board of Com- 
nasstoners, Hindu Religious Endowments, Madras’ and as I 
respectfully differ from that decision, I think it is necessary 
to give my reasons at length. 


When we refer to the practice of either the Imperial Parlia- 
ment or the Imperial Legislature of India or the Local Legis- 
latures, we find one definite rule of practice in numbering sec- 
tions of enactments, this practice being to adopt the small letters 


1. (1928) M.W.N. 509. 
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of the English alphabet (a), (b), (c), etc., to denote parts of Sundara 


a section, and if further sub-divisions are required, to use the ga j 

Arabic numerals with or without brackets, but where a new eoa 
section is required to be inserted between two sections and where _sforers for 
they consider it desirable not to alter the number of the sec- paige 


tions, they add the capital letters of the English alphabet A, Endowments, 
B, C, etc., without brackets to the Arabic numerals. Thus if eii 
a new section is required between sections 17 and 18, they use Ramesam, J. 
17-A, but if section 17 contains only one clause and requires- 
another sub-section, they would number the old section as 17 (a) 

and introduce a new sub-section 17 (b). The practice is so 

well established that it is impossible to imagine that any legis- 

lature is ignorant of it I now proceed to give illustrations 

of this method of adding to enactments to show how conclu- 

sive it is against the view that clauses 17-A and 17-B can be 

parts of clause 17. In the Court Fees Act VII of 1870, the 
Imperial Legislature found it necessary to introduce a number 

of sections dealing with Court-fees relating to probate and 
letters of administration and certificates of administration. 

They found that these sections would properly come between 
sections 19 and 20. They therefore added sections 19-A to 

19-K, these letters being added without any brackets. That 

these cannot be regarded as parts of section 19 is clear from 

the fact that they are so different in their nature from sec- 

tion 19 that the Legislature found it necessary to put 

them in a separate chapter and numbered the «chapter 

as Chapter III-A. Now it cannot be suggested that Chap. III-A 

is part of Chapter III, for if the Legislature intended the new 
chapter to be part of the old and not a distinct chapter, all that 

they had to do was merely to add the sections to Chapter III 

with such method of numbering them as they liked but not to 

group all these new sections as an additional chapter. Thus 

we see that Chapter III-A and sections 19-A to 19-K cannot 

be parts of section 19. Exactly the same thing happened in the 

Indian Penal Code where sections 120-A and 120-B are added ° 
as parts of a new Chapter V-A and similarly sections 171-A to 

171-I are added being made parts of a new Chapter IX-A. In 

the Criminal Procedure Code we have got Chapter XLIV-A 
consisting of sections 528-A to 528-D and in the Government 

of India Act of the Imperial Parliament we have got Part VI-A 
enacting section 84-A and other sections, In the above instances, 

it is not possible to say that the sections described by Arabic 
numerals with the capital letters are parts of the preceding ° 
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sections described by the numerals only. Section 516-A of the 
Criminal Procedure Code is added in Chapter XLIII, whereas 
section 516 remains in Chapter XLII. This instance differs 
from the prior instances in the fact that whereas in the former 
group of instances a new chapter with new sections is added, 
in this case no new chapter is added but only a new 
section and we have got sections 516 and 516-A allotted 
to different chapters showing that 516A is never thought 


of as part of 516. A similar example is that of section 129-A 


of the Government of India Act which is added to Part XII, 
whereas section 129 remains in Part XI. Coming to Madras 
Acts, in Act VI of 1922, the Act succeeding the one we are 
dealing with, section 7 says: “After section 19 the following 


shall be inserted, namely, section 19-A,” the marginal -note being 


“addition of a new section 19-A,” and if the Statute Bookof the 
Imperial Government from 1837 up to now is examined this 
is always found to be the practice, the description of the mar- 
ginal note of such sections denoted by the addition of capital 
letters being that of new sections. As an example I may men- 
tion section 2 of Act XVI of 1919 which adds the new sections 
11-A and 11-B to the Indian Naturalization Act of 1852. The 
marginal note is “insertion of new sections 11-A and 11-B.” 
Where new sub-sections are intended to be added to a section, 
this method is not adopted, as for example, section 4 of 
Madras Act II of 1921 which amends the District Municipali- 
ties Act of 1920 and adds new sub-sections to section 368 of 
the main Act, the original section being re-numbered as sub- 
section (1) and sub-sections (2) to (5) being newly added. 
Such additions to a section are always described as sub-sections 
and not as new sections. The object of the method is to 
create new numerals between two consecutive numerals, which 
is merely a device of the Legislature intended not to disturb the 
numbering of the sections in the statute, so much so that some- 
times where Sections have been repealed, the numbers of the 
repealed sections remain unutilised and lower down a new sec- 
tion is added with the letters of the English alphabet. I am 
therefore clear that 17-A and 17-B cannot be regarded as part 
of 17 but only as new sections. From a perusal of the judg- 
ment of our brothers Phillips and Odgers, JJ., we are led to con- 
clude that these considerations have not been relied on before them 
and secondly that, in some portions of the judgment, the capital 
letters A and B are referred to with brackets, as 17 (A) and 
17 (B) which is not a correct description of the articles in 
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question. I am not aware of any instance of bracketing the 
capital letters of the English alphabet in enactments. The first 
conclusion therefore I come to is that we should look at only 
Art. 17 of the Act. TheJearned Government Pleader referred 
to certain considerations such as the scheme of the Religious 
Endowments Act; of the scheme of the Court Fees Act, of the 
history of Arts. 17, 17-A and 17-B as compared with the old 
Art. 17 of the Court Fees Act of 1870. I do not see anything 
definite in these considerations to induce me to come to a differ- 
ent conclusion. 


Now coming to Art. 17, all that we have got to do is to 
take the Court-fee mentioned in that Article and accept it as 
the Court-fee for an application under section 84 (2) of the 
Religious Endowments Act, for the schedule to the Religious 
Endowments Act does not require us to apply Art. 17 of the 
Madras Court Fees Amendment Act, but only requires us to 
take the Court-fee mentioned there and use that as the Court-fee 
for the application in question. Thus, in the first instance, we 
have not got to read the first column of Art. 17. In the first 
instance our business is only to take the third columm and 
take the figure mentioned there. We have nothing to do with 
the discussion whether the description in the first column of 
Art. 17 is applicable to an application under section 84 (2). 
I have referred to this matter at this length because a good 
déal.of argument has been addressed to us as to which descrip- 
tion in the first column, that is whether the description in 17 
or 17-A or 17-B, is best applicable to an application under 
section 84 (2). But it seems to me that this is an erroneous pro- 
cess. We.have nothing to do with the description in the ‘first 
column of Art. 17 or 17-A or 17-B. The argument was addressed 
to us with a view to induce us to hold that in this particular 
Amendment Act, Art. 17 includes Arts. 17-A and 17-B and that 
only by so holding we could get to some description in the first 
column applicable to the application in questiofi. But as a 
matter of fact, we find none of the descriptions in the first 
column of Arts. 17, 17-A and 17-B is-applicable to the applica- 
tion in question, because all these three Articles deal with a 
plaint or a memorandum of appeal, whereas we have got to do 
with an application and there is no section in the Religious 
Endowments Act saying that an application should be number- 
ed as a suit as we find in the second schedule ta the Civil Pro- 
cedure Code relating to arbitration. See, for instance, cls. 17 (2) 
and 20 (2). Similar examples occur in other enactments, for 
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example see section 83 of the Probate and Administration Act. 
We have nothing of the kind in the Religious Endowments Act. 


While therefore holding that either Arts. 17 or 17-A or 17-B 
has not got to be examined to see which is properly applicable 
to an application under section 84 (2) and that mode of exa- 
mining the articles cannot help us for purposes of showing that 
Art. 17 includes 17-A and 17-B, we find we have to look at 
the first column of Art. 17 for another reason. As I said we 
have got to take the figure in the third column of Art. 17 and 
if there is only one figure, there is no further question to be 
discussed. That figure represents the Court-fee for an appli- 
cation under section 84 (2). Unfortunately, we have got two 
figures in the third column of Art. 17, namely, Rs. 15 and 
Rs. 50. We have now to choose between these two figures and 
solely for the purpose of choosing between these two, I have 
got to examine the three varieties of suits described in the first 
column of Art. 17, not that any of them does apply to an appli- 
cation under section 84 (2)—ffor we know that none of them 
applies—but solely for purposes of making a choice between 
Rs. $5 and Rs. 50. However much the three clauses in the 
first column of Art. 17 are inapplicable, I look at them merely 
to see which comes nearest to the application in question. I 
am of opinion that Art. 17 (1) resembles the matter we are 
now concerned with. By this I do not mean that the descrip- 
tion in Art. 17 (1) applies to the application we are dealing 
with. I refuse to discuss the question whether the word “Civil 
Courts” in Art. 17 (1) applies to the tribunal called the Board 
of Commissioners for Hindu Religious Endowments. While 
inclined to agree with the view expressed by my brother 
Venkatasubba Rao, J., in another case that ‘Civil Courts” there 
would include other and special tribunals in the land established 
by the Indian Legislature which are not Criminal or Revenue 
Courts, at present I simply refuse to discuss the question be- 
cause the point is not whether any of the three sub-clauses of 
Art. 17 applies to the matter with which we are now concerned 
but which resembles it nearest. As I already said, I think 
Art. 17 (1) comes nearest.. I therefore hold that Rs. 15 is 
the proper fee for all the petitions which have now come before 
us in the above Civil Revision Petitions. Each party will bear 
its own costs in the High Court. 


Venkatasubba Rao, = agree. The question to be decid- 
ed is, in respect of an application under section 84 (2) of the 
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Madras Hindu Religious Endowments Act, what is the proper 
Court-fee payable? Section 84 reads thus: 


“84. (1) If any dispute arises as to whether a math or temple is one to 
which this Act apples or as to whether a temple is an cxcepted temple, 
such disputes shall be decided by the Board 


(2) A trustee affected by a decision under sub-section (1) may 
within one year apply to the Court to modify or set aside such decision 
but, subject to the result of such application, the order of the Board shall 
be final.” 


Under section 81, the proper fee for such an application 15 
that set forth in Schedule IT of the Act. Now turning to that 
Schedule, the material portion reads thus: 

“Rd. (2) Application to modify or á 


act aside ihe decision of the 


Board under sub-sec (1) The fee leviable on a plant under 


Art. 17, Sch II of the Madras 
Court Fees Amendment Act, 
1922. ”? 

What we are called on to construe is the expression 
“Article 17” in the above column 3. The Madras Court Fees 
Amendment Act contains Arts. 17, 17-A and 17-B. The short 
question is, does the referencé to Article 17 include 1/754 and 
17-B? My learned brother has fully set forth the numerous 
instances to which we have been referred, which show by their 
variety, that there is a well-recognised method of créating new 
numbers by affixing capital letters to pre-existing figures. 
Thus, new sections are inserted without disturbing the original 
arrangement, the object of the device being to avoid imposing a 
needless strain on a mind which has learnt to associate certain 
seetions with certain numbers. If this be renumbered, 17-A 
and 17-B are in fact new figures and they can no more mean 
17 than they can mean 18. The learned Government Pleader 
refers to the history of the section and says that 17, 17-A and 
17-B of the Madras Act correspond to the original 17 of the 
Imperial Act. This, in my opinion, is quite beside the point. 
The reference in the Religious Endowments Act is to section 
17 of the Madras Act. hat does section 17 in that connec- 
tion mean? I am clearly of the opinion that 17 does not 
include 17-A and 17-B. 


For the petitioner it is contended that the Article applicable 
is 17 (1) which fixes a fee of Rs. 15. The Government con- 
tends on the other hand that the Article applicable is 17-A (1) 
or 17-B. What the Government Pleader says is this. You 
must look at the nature of the relief asked for in the application 
filed under section 84 (2) and then turn to the three Articles 
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(17, 17-A and 17-B) to find out which of them-applies. Under 
the terms of 84 (2), the aggrieved party is required to apply 
to the Court to modify or set aside the decision of the Board. 
It is impossible to hold that either 17-A (1) or 17-B deals in 
terms with such a relief. As a matter of fact, none of the 
three Articles, to which we have been referred, literally applies 
to an application of the kind with which we are dealing. We 
cannot therefore usefully apply the test suggested by the 
Government Pleader. That is a further reason for holding 
that we must confine our attention to the Article expressly in- 
dicated in the Schedule to the Religious Endowments Act and 
that Article is, as I have said, Article 17. 

The learned Government Pleader strongly urges that the 
Legislature meant to include 17-A and 17-B. He may be 
right but it is our duty to gather the intention from the words 
employed and I must say that, if his contention is correct, apt 
fanguage has not been used. 

Then turning to 17, there are three sub-divisions, the 
second and third of them being utterly inapplicable. Then 
remains the first sub-division and we are driven to apply it, for 
the sole reason that it is the most reasonably appropriate part 
of the Article. 


N.S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE RAMESAM AND Mr. JUSTICE 
VENKATASUBBA RAO. 


Venkataswami Naicker .. Appellant® (4th De- 
fendant) 
v. 
Palaniswami Chettiar altas Ponnu- 
swami Chettiar and others .. Respondents (Res- 
' bondents 1 and 2 are 


plaintiffs and other 

respondents are de- 

fendants 2, 5 and 3). 

Hinds Law—Joint family—Father—Mortgage by—Necessity—Business 


started by hum with family funds and thereby becoming a family business— 
Altenation for carrying on—Validity against sons of 


The father and manager ef a joint Hindu family built a factory with 
joint family funds and started a ginning factory He ran the factory 





*Appeal No. 363 of 1926, 28th August, 1928, 
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for a period of about two years, when, further materials being needed for 
the factory, he borrowed a sum of Rs. 10,000 on a mortgage of joint family 
property. 

Held, that the mortgage was for family necessity and was binding on 
the sons of the executant. 

A Hindu father, by starting a business with the aid of family funds, 
can make that a family business. In such a case, an alienation made hy 
the father for raising funds for carrying on that business is binding upon 
his sons on the ground that it was for legal necessity. 

Appeal against the decree of the Court of the Subordinate 
Judge of Coimbatore in O.S. No. 11 of 1924. 

T. R. Ramachandra Aiyar and K. S? Venkatarama Asyar 
for appellant. E 

T. M. Krishnaswami Atyar and T. B. Balagopal for res- 
pondents. 

The Court delivered the following 

Jupements. Ramesam, J—This appeal arises out of a suit 
to recover a sum of Rs. 63,000 and odd due to the plaintiffs on a 
mortgage bond, dated 26th March 1920 (Ex. A), executed by the 
Ist defendant. Defendants 2, 3 and 4 are the sons of the Ist 
defendant. The 5th defendant is the Official Receives of 
Coimbatore representing the lst defendant who has become 
an insolvent. The Court below gave a decree as prayed for. 
The 4th defendant alone appeals. 


The deed of mortgage, Ex. A, was executed for Rs. 40,000 
consisting of Rs. 30,000 borrowed for the purpose of paying 
the branch of the Madras Bank at Coimbatore and Rs. 10,900 
received at the time of registration. The learned vakil for 
the appellant argued that neither of the items is binding on the 
4th defendant so as to form consideration for a mortgage. 
Taking the first item of Rs. 30,000, the existence of the prior 
debt to the Bank of Madras at Coimbatore and the payment of 
Rs. 15,000 by the Ist plaintiff and another Rs. 15,000 by the 2nd 
plaintiff on the 30th March, 1920 to the Bank of Madras in dimi- 
nution of the debt of the 1st defendant is proved by Ex. D, the ac- 
count of the Bank and also Exs. B, B-1, C, C-1, chalan and receipt 
for each payment. The learned vakil for the appellant con- 
tends that the Ist defendant was speculating and the debt of 
the Bank was in connection with some other person as security. 
Ex. D shows that it was his own debt. The Ist defendant 
says as D.W. 1 that Rs. 30,000 was for money due on a pro 
missory note debt negotiated by hinfself and drawn by his 
brothers-in-law in his favour. Whatever the origin of it may 
be, Ex. D shows it was his own debt and it is binding on him, 
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We now come to the second item of Rs. 10,000 as to which 
it appeared at first that the appellant had got a better case than 
the other item. The facts relating to this item and bearing on 
the history of the family may be stated as follows. The Ist de- 
fendant’s family was a money-lending family from the time of 
his grandfather. They had a Bank called Rukmani Vilas which 
ceased to work some years ago. Some time about 1917-18 the 
family started a ginning factory at Ondiputhur. Originally 
the Ist defendant intended to take other partners and he took 
from the 2nd plaintiff Rs. 1,000 towards his share of the capital 
and other amounts from the other intended partners. Ulti- 
mately he retained the factory entirely for himself and returned 
the amounts collected from the other intended partners. But 
in the case of the 2rid plaintiff he lent a pair of ear-rings to ‘him ` 
(2nd plaintiff) and afterwards, according to the 2nd plaintiff, 
asked him to take the ear-rings towards the amount, paid for 
the 2nd plaintiff’s share of the capital of the partnership. The 
lst defendant says nothing about Rs 1,000 owing to the 2nd 
plaintiff but merely says that the price of the ear-rings is still 
du®to him. In the matter of the ear-rings the Subordinate 
Judge believed the 2nd plaintiff’s evidence and we see no reason 
to differ from him. Then in 1920 Rs. 10,000 was borrowed 
under the suit mortgage bond for the needs of the ginning 
factory. The 2nd plaintiff says, “They wasted the balance 
for the needs of a ginning factory which their family was 
running.” I take this to mean that the ginning factory had 
been started some time before the borrowing of Rs. 10,000 The 
Ist defendant does not give any definite evidence as to when 
the factory was started. According to the statement made 
by the 2nd plaintiff (P. W. 1) in cross-examination, it must 
have been started in 1917-18. Now it is contended before us 
by the learned vakil for the appellant that the cotton trade 
was not an Ancestral business and therefore money borrowed 
for the ginning factory is not binding on the 4th defendant. 
Incidentally I may observe that defendants 2 and 3 who were 
majors at the time of the execution of Ex A not only attested 
the document but afterwards executed Exs. E and F, admitting 
their liabilities under Ex. A The 4th defendant happened to 
be a minor not only in 1920 but up to 1923. It is true that the 
family had no cotton trade before the time of the 1st defendant 
and that the trade was*started by him for the first time. There 
is no principle in Hindu Law prohibiting a person from start- 
ing any trade he likes, If the trade which a person who is the 
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manager of a family is carrying on can be regarded as an ances- 
tral trade, it will be binding not only on his sons but also on 
his brothers and other collaterals; but if the trade is not an 
ancestral trade in his hands but a trade started for the first time 
by himself it will not be binding on his brothers and other col- 
laterals though he is the manager of a joint family unless per- 
haps it can be shown to have been profitable at least for some 
time and that the collaterals have participated in such profits; 
but as against his sons certainly it is an ancestral trade in the 
sense that the father is an ancestor though it is not an ancestral 
trade in the hands of the father himself. * Whether one may 
call it ancestral or not the debt borrowed for the needs of the 
trade cannot stand in a worse position than any other debt 
contracted by the father which is not illegal or immoral in the 
matter of its binding the sons. From the point of view of the 
sons’ liability I do not see what difference it makes whether it is 
a trade started by their father or a trade started by their grand- 
father. Mr. Ramachandra Aiyar contends, while conceding 
that such trade debts may be binding on the sons as mere 
money debts, that they will not form proper consideration, for 
a mortgage or sale. But that question depends simply upon 
whether there was an antecedent debt or necessity at the time 
of the mortgage. Now if there is family trade carried on by 
the father for the benefit of himself and his children and in 
the course of the family trade he finds that he is in need of 
mioney for meeting the purposes of the trade, I do not see why 
a debt borrowed on mortgage should not be regarded as a debt 
for necessity. Here we find that the ginning factory was 
started some time in 1917-18 and it was going on up to 1920. 
The presumption is that it was going on as family trade for 
the benefit of the whole family just as property acquired by a 
member of the family, particularly the father or manager, will 
be. presumed to be property purchased on behalf of the joint 
family where the family had a nucleus of ancestral property 
and it is for members who claim it to be self-acquired property 
to show that it is self-acquired. Similarly where the father 
builds a factory for ginning and other evidence shows that the 
father was in possession of ancestral property (here we have got 
evidence that the family had lands annually yielding Rs. 8,000) 
the presumption would be that the factory was built with joint 
family funds, and it is for those who want tp assert that 
it has nothing to do with the joint family to prove that the factory 
was erected by means unconnected with the joint family. There 
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is no such evidence here. Thus we start with the position that 
the family had run a ginning factory with the joint family funds 
from 1918 to 1920. In 1920 further materials were needed 
for the factory. The father then borrowed Rs. 10,000 from 
the plaintiffs. Coimbatore is a cotton-growing district. Cotton 
trade is a legitimate trade for trading families in that district. 
We cannot say that building a ginning factory was of such 
speculative kind that money borrowed later on for its needs 
should not be regarded as for necessity from the point of view 
of the sons. I am therefore of opinion that there was a family 
necessity in 1920, supporting the mortgage, Ex. A. This is the 
view I took In the matter of Radhakrishniak Chetty. In that 
case I merely expressed an opinion to this effect on the first 
point and stated it was unnecessary for me to give a decided 
opinion having regard to my decision on the second point. 
However it is necessary here to decide the point and I adhere 
to the opinion I then expressed. I think the mortgage is bind- 
ing on the 4th defendant also. It is clear that every member 
of the family sus juris thought at the time that it was a good 
venture and they were going to be profited by it 

The result is, the appeal fails and is dismissed with costs. 


Venkatasubba Rao, J.—This is a suit on a mortgage execut- 
ed by the Ist defendant. Defendants 2, 3 and 4 are his sons. 
When the mortgage was executed, defendants 2 and 3 were 
adults and approved of the transaction. To indicate their 
consent, they attested the mortgage deed in the first place and 
subsequently passed two documents in which their approval was 
expressed. The 4th defendant was a minor and is the appel- 
lant before us. He contends that the mortgage is not bind- 
ing on his interest in the property. 

The mortgage was executed on the 26th of March, 1920 
for securing repayment of Rs. 40,000 advanced to the Ist de- 
fendant. In order to make it binding’ on the other members 
of the family, it must be shown,either that there were antece- 
derit- debts, not illegal, or immoral, or, that there was legal 
necessity. To the extent of Rs. 30,000 the appellant has 
clearly no case, for, it is beyond doubt that there were antece- 
dent debts amounting to that sum and that the money was utilis- 
ed for discharging those debts. As regards the balance of 
Rs. 10,000 the alienation is supported on the ground that there 
was legal netessity. ¢The family of the defendants was a 
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wealthy one. It owned lands yielding an annual income of about 
Rs. 6,000 and there was an ancestral business which consisted 
of money-lending on a large scale. The Ist defendant deposes 
that when he assumed the management, the family had dealings 
in money-lending to the extent of about Rs. 70,000. About the 
year 1917, the lst defendant built a ginning factory and started 
a trade in cotton. This was not an ancestral trade and the case 
must be decided upon the footing that it was started for the first 
time by the ist defendant. Money was required in connection 
with this trade and the sum of Rs. 10,00Q referred to above 
was borrowed for the needs of this business. It is contended 
for the appellant that the needs of the trade started by the Ist 
defendant cannot be regarded as the needs of the family and 
the purpose is therefore not, what may be described, as legal 
necessity, under the Hindu Law. The contention is broadly, 
that a Hindu father governed by the Mitakshara Law can only 
carry on an inherited business, but can, on no account, com- 
mence a new trade, in the sense that it can become a family 
concern and that its debts are binding upon his sons. I cannot 
assent to this proposition. In Rajagopal Pilas v. Veera- 
perwmal Pillai* I expressed the opinion that this is not a 
sound proposition, though it did not become necessary to give 
a ruling on the point (see pp. 239 and 240). That a son is 
liable under the pious obligation for his father’s trade debts 
is, I think, a proposition that hardly admits of doubt (see 
the same case). But when the creditor is trying to stpport 
an alienation, the question is not: is the son under a pious 
duty to pay the debt? But it arises in a different form; was 
the debt incurred for family necessity or benefit? If the carry- 
ing on of the trade can constitute a legal necessity or family 
benefit, the debt must be held binding on the sons. It is 
agreed on all hands that if a debt is borrowed for an ancestral 
trade, it is binding on the sons. Does it then make any differ- 
ence that it is not such a debt? In many decisions,’ an ancestral 
trade was differentiated from a trade started for the first time 
by a manager of the family. ‘There has been a great diversity 
of opinion on the point. Not only have the views been conflict- 
ing, but even the reasons given in support of each view have 
not been uniform. But it is noticeable that these cases relate 
to the powers of a manager other than a father. In the case 
of such a manager, in some cases, it has been held that he 
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cannot for the first time start a trade; in others that to 
do so is within bis competence. 1 may illustrate the extreme 
conflict of views by citing two cases. In Krishnadhan Banerji 
v. Sanyasi Charam it was held that it was beyond the 
powers of a karta (in this case the eldest brother) not only to 
embark on a new trade but even to extend and enlarge a pre- 
viously existing ancestral trade. I must point out that this 
extreme view has not received much support. The very oppo- 
site of this view was taken in Malaiperumal Chetttar v. Aruna- 
chala Chetiter* where Sadasiva Aiyar, J. (Ayling, J., concur- 
ring) held that there is no distinction in principle between 
an ancestral trade carried on by a father and a joint family 
trade began for the first time either by the father or by the 
elder brother. How varied and diverse between these two 
extremes the opinions on this point are, may be seen from the 
judgments in the following cases: 


Narayana Sah v. Sankara Sak,’ Thammireddi v. Gangi- 
reddi,” Abdur Rahman Kutti Haji v. Hussain Kunhi Haji, 
Lakshmtah v. The Official Assignee of Madras? and D. Mc- 
Laten Morrison v. S. Verschoyle.® 


Turning to the decisions of the Judicial Committee, Sanyasi 
Charan Mandal v. Krishnadhan Banerji and Sadastva Muda- 
liar v. Hajee Fakeer Mahomed Sait & Sons™ seem to support the 
view that the manager’s powers are limited, whereas Niamat Ras 
v. Din Dayal ™ seems to recognise that his powers are most ex- 
tensive. The words in the judgment of their Lordships in the 
last-mentioned case at p. 216 “even if there had been no joint 
family business” are relevant in this connection. Whatever may 
be the state of the law, in regard to the powers in this respect, 
of a manager generally, I find no case in which the father’s power 
has been so restricted. Under the Hindu Law the father 
stands in certain respects on a footing different from that of an 
ordinary manager. I am not prepared to hold that in regard to 
this power respecting alienationg he is under the same disability 
with reference to trade debts as other managers are. In The 








3 (1919) 51 I.C. 597. 4 (1917) 6 L.W. 417. 
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7 (1919) I.L.R. 42M 761: 37 M.L.J. 316. 

8. (1928) ¥.W N. 57 9 (1901) 6 C.W N. 429 at 457, 458 
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Offictal Assignee of Madras v. Palaniappa Cheti? Sadastva 
Aiyar, J., observed that the right of a Hindu father belonging 
to a trading community to begin a lawful trade as a joint family 
business cannot be disputed. In In the matter of Radhakrish- 
Mah Cheti my learned brother made an observation almost to 
the same effect that it is open to a Hindu father to start a new 
family business. In Mahabir Prasad Misr v. Amla Prasad 
Ra!“ a mortgage by a Hindu father to secure moneys borrowed 
for a trade, which was not an ancestral one, was held binding 
on the sons. 

I am of the opinion that a Hindu father, by starting a 
business with the aid of family funds, can make that a family 
business. In such a case, an alienation made by the father, 
for raising funds for carrying on that business, is binding upon 
the son, on the ground that it was for legal necessity. - 

In the view I take, it would make no difference whether the 
moneys are borrowed for starting a new trade with the aid 
of joint family funds, or for carrying on a trade which had 
been already so started. 


I agree that the appeal fails and should be dismissed “vith 
costs. 


A.S.V. Appeal dismtssed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice Drvaposs AND MR. JUSTICE 
JACKSON. 


A. Mahalinga Kudumban and others .. Appellants* (Claimants) 
v. 
Theetharappa Mudaliar .. Respondeni (23rd Claimant). 


Land Acqwisstion Act (I of 1894), Ss. 30 and 4—Keference under S W— 
Decsion of Court on the reference—If an award—Appeal—Cwil Procedure 
Code, Ss 2 (2) and 96—Decree—Forum of appeal—Court Fees Act, S 8 and 
Sch. I, Art. 1—Court-fee payable on the appeal e ` 

The decision of a Court as to*the rights of the contending parties on 
a reference under S 30 of the Land Acquisition Act is not an ‘‘award’’ 
within the meaning of S. 54 of the Act and consequently an appeal does 
not lie to the High Court from such a decision under S. 54; but, such a 
decision is a “decree’’ within the meaning of S. 2 (2) of the Civil Pro- 
cedure Code and an appeal lies from it under S. 96 of the same Code 


which is made applicable to proceedings under the Land Acquisition Act. 


a a 
*S.R. Nos. 7968, 7971 and 7974 of 1927. 29th February, 1928. 
1, (1924) 19 L.W. 445. ° 
13. (1918) I.L.R. 41 M. 824: 35 M.L.J. 473 (F.B.). 
14. (1924) I.L.R. 46 A 354, . 
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As the appeal is under the Civil Procedure Code and not under the Land 
Acqtisition Act, the forum of the appeal from such a decision of a Sub 
ordinate Judge will not always be the High Court but will depend upon 
the amount involved in the appeal. 

Ramachondra Rao v. Romachandra Rao, (1922) L.R. 49 Leni 129 
I.L.R. 45 Mad. 320: 43 M.h.J. 78 (PC) referred to. 


The Court-fee payable in such an appeal is the ad volorem fee under 
Art. 1 of Sch. I of the Court Fees Act. Hp 8 of the Act does not apply 
to such an appeal. ei 

Appeals sought to be preferred against the orders*of the 
Court of the Subordinate Judge of Tuticorin, dated 2Ist Decem- 
ber, 1926, in C.R. Nes. 5 of 1925, 8 of 1926 and 14 of 1925. 


V. Narayanan for appellants. 

S. Muthiah Mudaliar for respondent. 

The Government Pleader on behalf of the Government. _ 

The judgment of the Court was delivered by 

Devadoss, J —These appeals arise out of Land Acquisition 
proceedings in the Tinnevelly District. Some inam lands were 
acquired under the Land Acquisition Act and the Land Acquisi- 
tion Officer passed an award and referred to the Civil Court 
under section 30 the claims of the contending parties. The 
inarftdar alleges that he is entitled to the land and not to the 
melwaram only and claims the whole of the award. A number 
of tenants, alleging that they have occupancy right in the land 
acquired, claim a portion of the amount awarded as compensa- 
tion. The Subordinate Judge, Tuticorin, held that the tenants 


‘had no occupancy right in the land and that the whole of the 


amount of compensation should be paid to the Inamdar. The 
tenants have preferred these appeals. The Office asked for direc- 
tions from the Admission Court as regards the amount of 
Court-fee payable on the Memorandum of Appeal in each case 
and as regards the maintainability of the appeals in the High 
Court. One of us sitting in the Admission Court ordered 
notice to the Government Pleader and to the respondent and 
directed that the appeals be posted before a Bench of two Judges 
as the questions raised were of general importance. Mr. Muthiah 
Mudaliar who appears for the respondent raises the further 
point, that no appeal lies against the order of the Subordinate 


Judge. : 
Three questions arise for decision: 
(1) Does an appeal lie against the order of the Sub- 
ordinate Judge? 
(2) If it does, to what Court should the appeal be pre- 
sented? ; 
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(3) What is the amount of Court-fee payable on the 
Memorandum of Appeal? eoi 


Question 1.—Section 54 of the Land Acquisition Act of 
1894 provides for an appeal to the High Court from the award 
or any part of the award of the Court in any proceedings under 
this Act. In Rangoon Botatoung Company, Ltd. v. The Col- 
lector, Rangoon’ their Lordships of the Privy Council held 
that wo appeal.lay to His Majesty in Council from a decision of 
the Chief Court of Lower Burma on a reference to that Court 
by the Collector of Rangoon in proceedings under the Land 
Acquisition Act. Lord Macnaghten in delivering the judgment 
of the Privy Council observes: | 

“A right of appeal from any decision of any tribunal must be given 


- by express enactment. A special and limited appeal is given by the Land 


Acquisition Act from the award of the ‘Court’ to the High Court No 
further right of appeal is given.’’ 

The principle of the Privy Council decision is that an 
award is made by the Land Acquisition Officer as an arbitrator 
and an appeal would lie against the award as provided by the 
Act and no further. A party who objects to the awarg may 
ask the Land Acquisition Officer to make a reference to the 
Court under section 18 and the Court may, for sufficient rea- 
sons, increase the award and the amount awarded by the Court 
becomes the award and an appeal will lie against such award 
under section 54. In order to give the right of appeal to the 
Privy Council, Act XIX of 1921 was passed adding a sub- 
section to section 26 and amending section 54 of the Land Ac- 
quisition Act of 1894. Clause (2) added to section 26 says: 


“‘Every such award shall be deemed to be a decree and the state- 
ment of the grounds of every such award, a judgment within the meaning 
_of section 2, clause (2) and section 2, clause (9) respectively of the Code 
of Civil Procedure”? 

This amendment does not help the appellant as a decision 
in a reference under section 30 is not an award within the mean- 
ing of section 54. The decision of a Court-as to the rights of 
the contending parties on a reference under section 30 cannot be 
said to be an award under the Act. After the award has been 
made the Court determines who are entitled to the whole or 
a portion of the award. As section 54 is not applicable to the 
present case, we have to see whether an appeal does lie under 
any other provision of law. It is urged by Mr. Muthiah 
Mudaliar that an appeal is a creature*of the stdtute and unless 


a A TENA TL AAT Ts etter SAY NAPA, 


1, (1912) L.R. 89 I.A. 197: I.L.R. 40 C 21: 23 M.L.J. 276 (P.C). 


Mabalinga 
Kodumban 
v 


~ Theetha- 


ra ppa. 
Mudaliar. 





Devadoss, J. 


Mahali BA 
Kudun bun 
p. 

Tha tha- 
rappa 
Muuallar. 





Devacdoss, |. 


+ 


4 


390 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


the statute expressly gives it, an appeal would not be competent 
merely by reason of the provisions of the Civil Procedure Code 
being followed by the Court in all proceedings on a reference 
by the Land Acquisition Officer. When the claims of the con- 
tending parties are deterfnined by the Court that decision is 
binding on them and no suit will lie to set it aside. In Bhandt 
Singh v. Ramadhin Roy? some persons who were parties to 
Land Acquisition proceedings asked for a reference under sec- 
tion 18 of the Act. They did not appear at the hearing of the 
same and it was struck off. It was held that a suit instituted 
by the same persons in the Civil Court for the apportionment 
of the compensation money was barred by sections 102 and 
103, Civil Procedure Code. Mookerjee, J., observes at p. 999: 
- - “The party at whose instance-the reference ig made under section 18 
is virtually the plaintiff and if the objection relates to the measurement 


of the land and the amount of the compensation, the Collector is the 
defendant, ’’ ; 


and further observes that as these parties were absent it was 
rightly dismissed. In Ramachandra Rao v. Ramachandra Rao’ 
the Privy Council held that a decision of a Civil Court as to 
title on a reference to.it under the Land Acquisition Act was 
res judicata in subsequent proceedings. They held that the deci- 
sion in such cases was not an award and disapproved of the deci- 
sions in Srimati Trinayani Dassy v. Krishna Lal Dey* and 
Balaram Bhramaratar Ray v. Sham Sunder Narendra.” Their 
Lordships observe at page 330: 

‘‘From the moment when the sum has-been deposited in Court under 
section 31, sub-section (2), the functions of the award have ceased; and all 
that is left is a dispute between interested people as to the extent of their 
interest. Such dispute forms no part of the award, and it would indeed 
be strange if a controversy between two people as to the nature of their 
respective ifiterests in a piece of land should enjoy certain rights of appeal 


which would be wholly taken away when the piece of land was represented 
by a sum of money paid into Court,” 


and they further observe that 


uif the decision was wrong, it ought to? have been appealed from in due 
time 3? 

When there is a litigation in Court in which the civil rights 
of parties are determined, such litigation, though not called a suit, 
yet is a civil proceeding and as the Civil Procedure Code is made 
applicable to such proceeding, unless the right of appeal given 


— 








2. (1805) 10 C.W.N. 991. 
3, (1922) L.R. 49 I.A. 129: I.L.R. 45 M. 320: 43 M.L.J. 78 (P.C). 
4. (1912) 17 CWAN. 935. 5. (1896) LLR. 23 C 526. 
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under the Civil Procedure Code is taken away expressly it cannot 
be held that the right of appeal does not exist. 


Another argument in favour of the appellant is that the 
term “decree” is applicable to the decision of the Court on the 
rights of the contending parties and therefore an appeal lies 
against the decision under section 96, Civil Procedure Code. 
The “decree” according to the Civil Procedure Code means “the 
formal expression of an adjudication which, so far as regards 
the Court expressing it, conclusively determines the rights of 
the parties with regard to all or any of the matters in contro- 
versy in the suit.” It is urged for the respondent that there 
must be a suit so that the definition of the word “decree” may 
be applied to Land Acquisition Proceedings. The word “suit” 
is not defined in the Code and it is difficult to see why the word 
shouid not be applied to any contentious proceeding in a Civil 
Court in which the rights of parties are in question and in 
which the Court is asked to determine them. In Hurro Chunder 
Roy Chowdhry v. Sooradhonnee Debia® Sir Barnes Peacock 
observes: 


4 

‘The word ‘aut’ does not necessarily mean an action, nor@do the 
words ‘cause of action’ and ‘defendant’ necesgamly mean cause upon which 
an action has been brought, or a person against whom an action has been 
brought, in the ordinary restricted sense of the words. Any proceeding ın 
a Court of Justice to enforce a demand is a suit, the person who applies 
to the Court is a sutor for relief; the person who defends himself against 
the enforcement of the relief sought is a defendant; and the claim, +f 
recoverable, is a cause of action ”” 


In this case, the Subordinate Judge has decided that the 
amount is payable only to the respondent and not to the appel- 
lants. The appellants’ claim to a portion of the award is a civil 
right and the Subordinate Judge has given a decision affecting 
their right. Such a decision is a decree within the meaning of 
section 2, clause (2) of the Civil Procedure Code. If it is a 
decree, then an appeal lies under section 96, Civil Procedure 
Code. | : 


Apart from the question whether the decision of the Sub- 
ordinate Judge amounts to a decree or not, when proceedings are 
before a Civil Court such proceedings are governed by the 
usual procedure applicable to such Court. References under 
section 30 are to the Court and therefore the right of appeal 
given by section 96, Civil Procedure Code, unless expressly taken 
away, would attach to them and S.'53 which snakes the Civil 
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Procedure Code applicable to proceedings before Courts does not 
take away the right under the Civil Procedure Code. The 
law on this point is clearly laid down by Lord Haldane in The 
National Telephone Co., Lid. v. Postmaster-General' : 

“When a question is stated to be referred to an established Court 
without more, it, in my opinion, unports that the ordinary meidents of the 
procedure of that Court are to attach, and also that any general mght of 
appeal from its decisions likewise attaches ’’ 

In this connection a reference may be made to Parthasaradhs 
Naidu v. Koteswara Rao, where a Full Bench of this Court 
held that the High Court could entertain an application under 
section 115 against the decision of a District Judge in an election 
fatter. Under section 57 of the Local Boards Act XIV of 1920 


_a District Judge is empowered to determine whether a member . 


is disqualified or not under section 55 or 56? Under clause (2) 
the decision of the District Judge is final. Notwithstanding this 
clause the Full Bench held that inasmuch as the District Judge 
was competent to entertain and hear objections under section 27, 
the High Court could revise his order under section 115, Civil 
Procedure Code. The argument that- “District Judge” was 
persona designata did not find favour with the Full Bench. The 
reference under the Land Acquisition Act is to the “Court” 
and the word “Court” is defined as “the Principal Civil Court of 
Original Jurisdiction, unless the Local Government has appointed 
some other officer to do the work.” We hold that an appeal is 
competent against the order of the Subordinate Judge. 
Question 2—The amount involved in these appeals is less 
than Rs. 3;000 and an appeal therefore under the Madras Civil 
Céurts Act lies to the District Court as the amount does not 
exceed Rs. 5,000. It is urged that section 54 provides for an 
appeal to the High Court and the amended section makes it clear 
that an appeal can only lie to the High Court. As we have held 
that the appeal is not under section 54 of the Land Acquisition 
Act, this argurfent is of no avail. If the appeal is against the 
award, that is against the amount’ of the award, no doubt an 
appeal would lie to the High Court. But we are satisfied that it is 
not an appeal against the award, but it is only against an order 
determining the civil rights of two sets of contending parties. 
It was only recently that Subordinate Judges were invested with 
jurisdiction under the Land Acquisition Act and at the time 
when the amending Act was passed Subordinate Judges in this 


r e 


7, (1913) A.C 546 at 552 
8 (1923) LL.R. 47 M. 369: 46 M.L-J. 201 (FB). 


9. (1899) I.L.R. 21 A. 354. 10. (1912) I.L.R. 39 C Kb. 
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Presidency were not invested with jurisdiction under the Act, 
and that may very probably have been the reason for leaving 
the appeal to the High Court from the District Court untouched. 
As we hold that the order of the Subordinate Judge is a decree in 


’ Civil Proceedings, the appeal must lie to the District Judge, as 


the amount involved is less than Rs. 5,000. 


Question 3.—The amount of Court-fee has to be determin- 
ed with reference to the Court Fees Act. Section 8 cannot apply 
to this case as this is not an appeal against an award. Section 8 
refers specifically to the amount awarded to and the amount 
claimed by the appellant. There is no dispute here as regards 
the amount of compensation awarded. Section 8 can only 
apply to cases where the claimant claims more than the amount 
awarded by the Lower Court. If section 8 is not applicable, 
the only other provision of the Court Fees Act applicable to 
a case like this is Art. 1 of the first schedule, namely, “Plaint 
or Memorandum of Appeal (not otherwise provided for in this 
Act).” There is no specific provision as regards appeals in such 
cases as these and therefore the Court-fee payable is the ad 
valorem fee. It has been the practice of this Court to demand 
ad valorem fee in appeals under the Land Acquisition Act and the 
practice is the same in the Allahabad High Court as is clear 
from Skeo Rattan Rai v. Mohri” See also Shrimati Trinayani 
Dass v. Krishna Lal De.*° 


In the result, these appeals will be returned to the appel- 
lants for presentation to the proper Court and one month’s time 
will be allowed for paying the necessary Court-fee. No order 
as to costs. 


N.S. Appeals returtied for presentation to proper Court. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT; —MR, JUSTICE VENKATASUBBA Rao AND MB. 
JUSTICE REILLY, 


Kattiya Pillai alias Sernthaya Pillai and 
another .. Petiitoners* (Detts.) 
v. 
Ramaswamia Pillai (insane) by wife 
. and next friend, the 2nd respondent 
and two others .. Respondents (Plifs— 
: Defts.). 

- Cwi Procedure Code (V of 1908), S 115—Order relaitng to question 
of .Court-fee—lf and when revisable—Order relating to question of Court- 
fee and valuaiton for purposes of jurisdiction—Revision—Court Fees Act. 
Ss. 7 (su) (a) and 7 (tv) (c) and Soh, I, Art. 17-A (1)—Suit for a de- 
clarattom! that a dul is a forgery and for cancellation of the will and the 
SHb-Registran’s order registering the utll—Court-fee payable—Substance: 
and not form of prayer to be regarded—Valuation for jursdiction—Suils 
Valuation Act, S. 11—Effect of. 

“The High Court can interfere in revision against an order relating 
only to a question of Court-fee, if the order 1s unfavourable to the plain- 
tiff; but it will not interfere, if the order is favourable to the plaintfl. 
Where ehowever, the question is not only one of Court-fee but also of 
jurisdiction, the High Court can interfere in revision, even though the 
order 13 favourable to the plaintiff. 5. 11 of the Swts Valuation Act 
does not exclude the revisional jurisdiction of the High Court in such 
a case; this section has only the effect of curing the defect after a mistake 
in regard to jurisdichon 1s committed and does not say that a supenor 
Court has no power to prevent beforehand a mistake from being committed 


-| Atchayya v. Sri Seetharamachandra Rao, (1912) I.L.R. 39 Mad. 195: 
24 M.L.J. 112 (FB.) followed. 


The proper Court-fee payable in a suit for a declaration that a will is a 
forgery and for the cancellation of the will and the order of the Sub-Regis- 
trar registering the will ıs that specified in Sch. II, Art. 17-A (1) of the Court 
Fees Act and not that specified in S. 7 (Qy) (a) or S. 7 (iv) (c), as the 
prayers for the cancellation-of the will and the cancellation of the order 
of the Sub-Registrar are not consequential reliefs but are unnecessary and 
superfluous, the Court being bound under S. 39 of the Specific Relef Act, when 
it finds that the will is void, to order the cancellation of the will and send 
a copy of its decree to the Registration Officer who shall note in his book 
that the instrument has been cancelled The plaintiff in such a suit cannot 
value it for the purpose of jurisdiction by placing an arbitrary value upon the 
relief he claims but he is bound to assess it according to the market value 
of his interest in the properties in quéghon. 

Per Venkataswubba Rao, J —In deciding what the proper Court-ice payabl+ 
is, the Court must have regard to the substance of the thing and not to 
the mere form in which the relief has been prayed for. 


Petition undef section 115 of Act V of 1908 and sec- 


tion 107 of tite Government of India Act praying the High 
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*C.R.P. No. MB of 1927, `. - oe 10th January, 1929. 
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Court to revise the order, dated 18th July, 1927 of the Court 
of the Subordinate Judge of Tuticorin in C.M.A. No. 4 of 1927 
against the order of the Court of the District Munsif of Sri- 
`" vaikuntam, dated the Ist October, 1926 and made in,O.S. No. 520 
of 1925. 


A. Swaménatha Atyar for petitioners. 
K. R. Rama Atyar for respondents. 


The Court delivered the following 


Jupements. Venkatasubba Rao, J.—The question to be 
decided is, has the suit been properly valued for the purposes 
of jurisdictionr The suit has been filed in the Court of the 
District Munsif and the defendants object that it is not the 
proper Court and the Court having jurisdiction is the Sub-Court. 
The facts of the case are that the plaintiff, the 1st, the 2nd and 
the 3rd defendants are sons of one Perumal Pillai. The 1st and 
2nd defendants, it is said, have put forward a will which is alleg- 
ed to be that of their father. The plaintiff says that this will is 
a forgery and that there are previous wills which confey upon 
him a larger berrefit. He prays in his plaint, first, that the will 
may be declared to be a forgery; secondly, that the will may be 
cancelled; and thirdly, that the order of the Sub-Registrar re- 
gistering the will may also be cancelled I may mention that it is 
alleged by the plaintiff that he and the 3rd defendant are in 
possession of the property. The District Munsif has beld that 
he had no jurisdiction and directed the plaint to be presented 
to the proper Court. The learned Subordinate Judge set aside 
this order and holding that the Munsif’s Court had jurisdiction 
remanded the suit to that Court for being disposed of accord- 
ing to law. 


A preliminary objection has been taken that no revision peti- 
tion lies. Where the order complained against relates only to a 
question of Court-fee, it has been held that the High Court can 
interfere in revision if the Lower Court’s order is unfavourable to 
the plaintiff. Venkataraman: Atyar v. Narayanaswami Atyar’ 
and Karuppanna Tevar v. Angamma? and Kulandatvelu Nachtar 
y. Ramaswams Pandia Thalavan.’ It has also been held that, 
if the order is favourable to the plaintiff, the High Court does 
not interfere with that order in the exercise of its powers of 
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revision. (Muhammad Elityar v. Rahim Bee, C.R.P. No. 1172 of 
1927). In this case, dealing first with the question of Court-fee, 
the defendants say that a larger Court-fee is payable than what the 
Subordinate Judge has held is the proper fee. If the question ' 
is therefore one relating to Court-fee alone, I should refuse fol- 
lowing C.R.P. No. 1172 of 1927, to set aside the order in the 
exercise of our revisional powers. In this case, the question is 
not only one of Court-fee but also of jurisdiction. The learned 
Advocate for the respondents argues that our revisional juris- 
diction is excluded by, seciton 11 of the Susts Valuation Act. I 
cannot agree with this contention. That section has the effect 
of curing the defect after a mistake in regard to jurisdiction is 
committed ; it certainly does not say that a superior Court has no 
power to prevent beforehand a mistake from being: committed. 
The learned Advocate relies upon Raman v. Secretary of State 
for India în Cowwnci,* which has no bearing on the powers of 
revision. Under S. 115 of the Code of Civil Procedure there 
can be no doubt that we can interfere in a case of this kind; 
it is certainly our duty to prevent a wrong assumption of juris- 
dictiém by Courts subordinate to us. The question ts now 
settled by authority. <Atchayya v. Sri Seetharamachandra Rao” 
is a case on all fours and the preliminary objection is over- 
ruled. 

In regard to the Court-fee payable, what is the proper pro- 
vision applicable? It is first suggested that section 7 (iv) (a) of 
the Court Fees Act applies. It is obvious that it does not, as 
the suit is not for a relief coming within that sectione The 
will sought to be cancelled is clearly not a document securing 
money or property having money value. 


Next, it is suggested that section 7 (iv) (c) is the section 
applicable. It applies if the relief asked for is declaratory 
decree plus consequential relief. In this case can it be said that 
the plaint prays for any consequential relief? Section 39 of the 
Specific Relief Act enacts that any person against whom a written 
instrument is void or voidable may sue to have it adjudged 
accordingly. The present suit is a suit of this description. The 
plaintiff asks that the will may be declared void. That section 
further enacts that in such a suit the Court may, in its discre- 
tion, adjudge the instrument void or voidable and order it to be 
delivered up and cancelled. In a suit rightly framed under that 

4. (1901) LL.R. 24 M. 427: 11 M.L.J. 315. 
5, (1912) I.L.R, 39 M, 195: 24 M.L.J. 113 (FB). 
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section, it is the Court’s function to order the instrument to be 
cancelled; it is not a part of the prayer in the plaint. Then 
again, the section goes on to say that if the instrument is one 
that has been registered under the Registration Act, thé Court 
shall send a copy of its decree to the Registration Officer, who 
shall note in his book that the instrument has been so cancelled. 
This again, is not a relief which it is the duty of the plaintiff 
to sue for, but is the duty of the Court to grant. Now, looking 
at the present plaint, it is thus clear that the prayer relating to 
(1) the cancellation of the will, and (2) the cancellation of the 
registration is unnecessary and superfluous. 


In deciding what the proper Court-fee payable is, the Court 
must have regard to the substance of the thing and not to the 
mere form in which the relief has been prayed for. Chingacham 
Vil Sankaran Nair v. Chingacham Vittl Gopala Menon? and 
Venkataraman Aiyar v. Narayanaswami Atyar... Then again, 
is it obligatory upon the plaintiff to have the will set aside? For 
instance, if a person, who feels aggrieved by a will, sues for re- 


covery of immoveable property covered by it which happens to - 


be in the possession of a third party, claiming the property on 
the strength of the will, can it be successfully contended that 
such a suit is governed not by the ordinary 12 years period but 
that the plaintiff is first bound to get the will set aside within 
the shorter period provided by Art. 91 of the Limitation Act. 
Such a contention cannot prevail. J am clearly therefore of the 
opinion that section 7 (iv) (c) does not apply. : 


The provision that is therefore applicable is Schedule II, 
17-A (1) which applies to a suit “to obtain a declaratory decree 
where no consequential relief is prayed.” 


If this is the correct view on the question of Court-fee, 
how is the suit to be valued for the purpose of jurisdiction? It 
has been held that in such a case it is not open to the plaintiff 
to place an arbitrary value upon the relief he clainfs, but that he 
is bound to assess it, according to the market value of his inte- 
rest in the properties in question. Venkatachalam Pillai v. Srini- 
vasa Atyar,” Ratiayya v. Brakmayya® and Vasiraddi Veeramma 
v. Butchayya.’ In this what is the-value of the interest that 
would be lost to the plaintiff if the will is left outstanding? That 
wotld be the difference between the benefit he takes under the 
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previous will relied on by him and the will he attacks in this suit. 
If this be so, it is not disputed that the value of the suit would 
be far in excess of the pecuniary jurisdiction of the District 
Munsif’s Court. I therefore set aside the order of the Lower 
Court and direct the plaint to be sent to the District Munsif’s 
Court for being returned by that Court to the plaintiff for pre- 
sentation to the proper Court. 


Each party shall bear his costs of this revision petition. 


Reilly, J.—I agree that the preliminary objection that this 
petition is barred by section 11 of the Suits Valuation Act 
cannot be upheld. In this petition we are asked to revise the 
order of the Subordinate Judge. It cannot be said that the 
Subordinate Judge in this case, when he -was hearing the 
appeal before him, exercised on account of any over-valua- 
tion or under-valuation a jurisdiction which he had not got 
He was bound to hear the appeal before him. Defendants 
1 and 2, who are the petitioners here, want to escape by this 
petition the disposal of suit by a Court which has no jurisdic- 
tion. So far as the further objection goes, that we cannot 
interfere in revision under section 115 of the Code of Civil 
Procedure with an order such as that made by the learned 
Subordinate Judge, that is concluded by the opinion of the 
Full Bench in Atchayya v. Seetharamachandra Rao." 

On the main question it cannot be disputed, and I did not 
understand Mr. Rama Aiyar for the plaintiffs seriously to dis- 
pute, that the plaintiffs could have brought their suit solely for 
a declaration that the will was not genuine. What I under- 
stood Mr. Rama Aiyar to contend was that his clients were at 
liberty to add prayers for further relief, for cancellation of the 
document and for an order to the Registration Department, 
and those reliefs he represented as consequential reliefs which 
would bring the suit within section 7 (iv) (c) of the Court Fees 
Act. If the suit could have been brought legally for the de- 
claration alone, then I think it is clear that those further reliefs, 
even if they could be prayed for, would not be consequential 
reliefs within the meaning of section 7 (iv) (c). If they were 
consequential reliefs within that meaning, then it is obvious that 
section 42 of the Specific Relief Act would be a bar to the suit 
being brought for a declaration alone, as it clearly could be. 
Therefore whtther the plaintiffs have put in those prayers for 
additional reliefs or not makes no difference. The suit is essen- 


5. (1912) I.L,R. 39 M. 195, 24 M.L.J. 112 (FB), 
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tially, as my learned brother has explained, a suit for a declara- 
tion alone. That being so, it must come under Art. 17-A (1) 
of Schedule II of the Court Fees Act with the result that the 
valuation for-purposes of jurisdiction must be the market value 
of the property to the extent that the declaration for which the 
plaintiffs pray, if they obtain it, would affect their interests. The 
result, therefore, is that, as it has been explained to us, the plain- 
tiffs by getting the declaration that this will is not genuine, will 
improve their position to the extent of about a quarter of a lakh 
or at any rate of a sum far in excess of Rs. 3,000. There is no 
question that the proper Court is the Subordinate Judge’s Court 
and not the District Munsif’s Court. I agree, therefore, with 
the order proposed by my learned brother. | 
N.S. Revision Petition alowed. 


~ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—-Mr. JUSTICE VENKATASUBBA Rao AND MR. 
Justice PAKENHAM WALSH. 


Alagarsami Naidu (dedd) and others .. Appellanis* (Defts. 
and fis L.RS.) 
v. 
Ramanathan Chetti, minor by senior 
paternal uncle and next friend O.Rm. 


O.M.Sp. Lakshmanan Chettiar .. Respondent (PIF.). 


Promissory note—Construction—Note execited in the name*of the 
guardian of a miutor—Reference to a prior note executed im favour of 
another guardian of the same wunor—Whether guardian or the minor the 
real payee. 

Where the material recitals in a promissory note were as follows: 
“Promissory note executed on the 14th January, 1920 to Lakshmanan Chetti, 
gon of the senior paternal uncle of and guardian of minor Ramanathar 
Chetti deducting Rs. 300 paid in respect of the promissory note 
executed by me to Subramaman Chetti, guardian of the said Ramanathan 
Chetti . . the amount to be paid by me is Rs 510 ” 

Held, that the reference in the promissory note to the frior promissory 
note executed by the maker in favour of a previous guardian of the minor 
showed that the guardian was not intended to be the real- payee but the 
minor was the real payee. i 


Subbanna v. Subbarayudw, (1925) 50 M.L.J. 125 explained. 
Second appeal against the decree of the Court of thẹ 1st 
Additional Subordinate Judge of Madura, dated 14th April, 
1925 in A.S. No. 59 of 1924 (A.S. No. 165 of 1924, District 
Court, Madura) preferred against the decree of tife Court of the 








“S.A. No. 1433 of 1925, 26th October, 1928 
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Alagarsami District Munsif of Tirumangalam, dated 13th March, 1924 in 


Nalda 


v. O.S. No. 275 of 1923. 
au T. V. Muthukrishna Aiyar for N. Kunjithapadam Aiyar 
for appellant. 


R. Kesava Atyengar for respondent. 
The Court delivered the following 


JupGMENT.—The Lower Court has held that the claim is 
not barred by limitation. -If the payee under the promissory 
note is the minor plaintiff, no question of limitation arises. The 
question therefore is, who is the payee under the note in ques- 
tion, Lakshmanan Chetti, the guardian, or Ramanathan Chetti, 
the minor? .... The promissory note so far as it is mate- 

rial to the present purpose, runs thus: 


“Promissory note executed on the Mth January, 1920, to Taaah 


Chetti, son of the senior paternal uncle of and guardian of minor Ramanathan - - 


Chetti . . . . deducting Rs. 300-paid in respect of the promissory note 
executed by me to Subramanian Chetti, guardian of the said Ramanathan 
Chetti . . . . the amount to be paid by me is Rs. 510”? 


= Mr. Muthukrishna Aiyar, the appellant’s learned Advocate 
contends that the real payee under this note is Lakshmanan 
Chetti. The question is, on a fair construction of this docu- 
ment, in whose favour was it executed? Is Lakshmanan Chetti 
the payee, the words following his name being merely descrip- 
tive of him, or, is the minor the payee, of whom Lakshmanan 
Chetti is described as the guardian? In S#bbanna v. Subba- 
rayudit,” which is the converse of this case, the test to be applied 
ig thus stated: 

‘*The liability must be determined on the wording of the note and in 
each case the question is: Is the instrument so drawn in form as to make 
the executant liable or the principal liable? In other words, who is the real 
executant of the documents? Is the executant in truth the principal although 
thé agent’s signature appears on the bill or is the executant the agent although 
the principal is named?’’ 

In the present case, we are concerned with the payee and 
not with the executant, as in the,case cited: But there can be 
no doubt that the same principle applies. What then is the 
proper construction of the words in the promissory note? In 
the body of the note there is a reference to a prior promissory 
note,executed by the defendant in favour of a previous guardian 
of the minor. On a reading of the whole document, the rea- 
sonable conclusion seems to be that Lakshmanan Chetti was 
not intended to be the payee but the minor plaintiff. In Ven- 





1, (1925) 50 M.L.J. 125, 
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katasubbarayulu v. Golla Ganguks, C.R. Ps. Nos. 222 to 224 
of 1927, a similar view was taken in regard to a promissory 
note where the words used in describing the payee closely 
resemble the words used in this note. 

Mr. Muthukrishna Aiyar relies upon certain observations 
in the case already cited in Subbonna v. Subbarayudu.: The 
following passage occurs in the judgment in that case: 

‘*The words in the preamble being doubtful and there being no 
ambiguity ın regard to the signature, the proper view to take is, that any 


one reading the note will reasonably connect the word ‘we’ with the names 
appearing at the bottom of+the note.” : 


The difference between that and the present case is ob- 
vious. In that case, what was being considered was the liabi- 
lity of the executant, and in the present case we are concerned 
with the position of the payee. One of the elements taken 
into consideration in that case was the manner in which the 
executant signed his name. ‘That element is necessarily wanting 
in the present case which relates to the case of a payee and 
not to the case of an executant. But, as we have said, we 
are applying the same principle as was formulated in that case. 

We do not propose to deal with the cases cited to fis at 
the Bar, as they are not of much assistance in construing the 
promissory note under consideration. We are satisfied that the 
conclusion of the Lower Court is correct. The second appeal 
is dismissed with costs. 

N.S. Second appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —MR Justice OpGERS AND Mr. JUSTICE 
VENKATASUBBA RAO. 


Vatti Kuti Veeranna (minor) by adoptive 


mother and guardian Achamma .. Appélant® (PB) 
U. è 
Katuri Sayamma alias Chittamma and 
others . Respondents (Defts. 2 to 7). 


Hinds Baod Wano AIB under Iusband’s authority 
by—Relation back of, to date of husband’s death—Theory of—Lunits to— 
Joint famiuy—M ember predeceased of—Adopiton by widow of, pursuant to 
authority given by him—Alienations by surviving member prior to adop- 
tion—Adopted son’s right io impeach 

A father and his only son constituted a joint Hindu family. The son 
predeceased his father, having given his wife “authority to adopt- After 





*S.A. No, 859 of 1925. ~ T 10th December, 1928. 
1. (1925) 50 M.L.J. 125. 
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the son’s death, but before his widow adopted the plaintiff pursuant to 
her husband’s authority, the father settled all the joint family property 
on his daughters. In a suit brought by the plaintiff against his adoptive 
grandfather for partition of the joint family property, held, that the settle- 
ment made by the grandfather pnor to the plaintiff’s adoption was bind- 
ing on him. 

Second Appeal against the decree of the Court of the Add- 
tional Subordinate Judge of Narasapur in Appeal Suit No. 7 of 
1924 (A.S. No. 87 of 1922 on the file of the Temporary Sub- 
Court, Narasapur) presented against the decree of the Court 
of the District Munsif of Bhimavaram in Original Suit No. 415 
of 1919. i 

S. Varadachariar for appellant—Three propositions may 
be taken as settled: (i) Before his son’s death, the grandfather 
could not have settled the properties. (ii) After the adoption, he 
could not settle, and (iii) The adopted son’s title dates back to 
the death of the adoptive father. The kind of estate that the 
grandfather holds in the interval between his son’s death and the 
adoption has to be determined. The length of the interval is not 
material, except that it may let in other equitable considerations. 
Thig is at least analogous to a voidable title and the transferees 
with notice will be hit. 

[Venkatasubba Rao, J.—If the alienee takes with notice of 
the authority to adopt, or of the mere existence of a widow 
capable of adopting with sapinda’s consent, you say the aliena- 
tion will be bad.] 

Nothing strange, as advisers do enquire if there are any 
pregnant women in the family. An exception may have to 
be made in favour of a bona fide purchaser for value without 
notice. Another exception will be where the transaction can 
be supported as a manager’s transaction, for even the actual 
existence of the adopted son will not affect it Analogous 
cases covered by texts are (i) of an absent coparcener, (ii) of 
a posthumous child.- The question is whether ‘the adoption 
brings into existence a joint family or revives a joint family. 
The Hindu theory is that the husband survives in the wife. A 
Hindu is not deemed to have died sonless so long as his widow 
or son’s widow or grandson’s widow is alive and can adopt. 
(See West and Buhler, Hindu Law, 4th Ed., pp. 890, 560, 1013, 
1014; Mayne, S. 119, Mussamut Bhoobtn Moyee v. Ram Kishore 


‘Acharj Chowdhry'), Even under the English Law the theory is 


‘that the degeased’s personality is projected in the heir (sea 
Holmes’ Common Law). Take a conveyance of an estate 





1. (1865) 10 Moo. LA. 279 at 312. 
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“To A absolutely but if a contingency happens to B absolutely.” 
A. transferee from A cannot say that he is not affected by the 
contingency. He cannot have a better title than his transferor. 
(See Lakshmtnarayna Wainar v. Valkammal? Krisknaswams 
Atyar v. Appavier® and Venkaisrama Aiyar v. Atyasami Atyar*). 
Another analogous case is a transfer in fraud of maintenance 
holders, etc., under section 39, Transfer of Property Act. A 
volunteer will be defeated, Ratganimal v. Echammal.* 

Section 198 of Mayne deals with a purchaser and not a 
volunteer. Mr. Mayne misreads Raghintada Deo v. Patta Deo.’ 
In that case mesne profits were awarded from date of suit on 
the ground that Raghunada’s possession was not wrongful, 
and not on the ground that he was a fil owner. Mayne’s 
statement “who at the time was perfectly competent” is beg- 
ging the question. It was written 50 years ago and much 
water has flowed under the bridge since.” 

A. Krishnaswami Aiyar.—What if there is a descent from 
that intermediate holder. 

A question may then arise whether the adoption will be 
invalid. Granting a valid adoption, the question arises#what 
are the limits of the relation back doctrine. In Madana Mohana 


v. Purushothama' they say the property is in the survivor as” 


a conditional estate subject to defeasance on the coming into 
existence of the adopted son. At pp. 1113, 1114 “He takes the 
surviving interest conditionally. He gets no absolute property 
in it.” On appeal the Privy Council in Madana Mohana Deo 
v. Purushothama Deo’ say Raghunada’s right to enter was 
only temporary (p. 858) and ‘was of a character only provi- 
stonal and subject to defeasance by the emergence of a male 
heir to Adikonda’ (p. 860). This view is further emphasised in 
Sri Jagannadha Gajapath v. Sri Kunja Bihari Deo?” It fur- 
ther shows that the successor cannot be better than the original 
man for otherwise Purushothama’s -position myst have been 
held to have been better as heir to Vaishnava. 

Take the case of three coparceners 4, B and C owning an 
impartible estate. A the Zamindar for the time being dies 
leaving a widow with authority to adopt B and C. Assume 





2. (1910) I.L.R. 34 M 250, 
3. (1920) 39 M.L.J. 498 4 (1922) 43 M.L.J. 340. 
5. (1898) I.L.R. 22 M. 305: 9 M.L.J. 14. 
6 (1876) I.L.R. 1 M. 60: L.R. 34.A. 154 (P.C). 
| 7. (1914) I.L.R. 38 M 1105: 27 M.L.J. 306, 
8 (1918) L.R. 45 I.A. 156: I.L.R. 41 M. 855: 35 M.L.J. 138 (P.C). 
9. (1919) M.W.N. 52, 
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adoption by A’s widow on the one hand and a year after, an 
adoption by C, the estate having vested in B. For clearness of 
illustration alone, the case of impartible estate is taken. Where- 
as A’s adopted son will divest B, C’s adopted son gets only 
maintenance and that is explicable only on the doctrine of rela- 
tion back. 

[Venkatasubba Rao, J—In this Presidency no male sur- 
vivor can be fwil owner so long as there isa coparcener’s widow, 
since she may adopt at any time with the sapinda’s consent. | 

It will be as though the last male holder never died. As 
Holmes puts it, his personality is projected till the date of adop- 
tion. The relation back treats the adopted son as born on the 
date of the adoptive father’s death. Maharaja of Bobbili v. 
Zamindar of Chundi™® (Chundi case) says that the alienation 
will be bad unless it is good as a manager’s transaction. The 
theory is that the interim holder is a representative owner—not 
a mere termor, nor an absolute owner. The confusion is be- 
tween “last male holder and last ful holder.” In Sivagnanam 
Servatgar v. Ramaswami Chettiar? it was not necessary to decide 
this point.’ (See at p. 94) On the facts the alienation was 
found to have been made for a binding purpose. This 
case merely follows Mayne and does not consider how the 
divesting principle can be explained except by relating back. 
Sreeramuh: v. Kristamma™ puts the other side arguments very 
forcibly. It treats the widow as a representative of the estate 
and as absolute enjoyer for her life. Vatdyanatha Sastri v. 
Savithri Ammal” overrules it Even Sreeramulu v. Krist- 
amma says the alienation will be bad if it is merely a device 
to secure the benefit of it to himself. In this case, it is clear 
that it is merely a device to defeat the adopted son. Sreeramulu 
v. Kristamma™ misreads Bamundoss Mookerjea v. Mussateut 
Torinee™* (See the Privy Council reading of it in Pratapsingh 
Shiusingh v.» Agarsingji Rajasingji®). The Full Bench in 
Vaidyanatha v. Savithri*® says, “if he can divest the 


widow, he can equally divest the alienee” (p. 95). I also rely 


on p. 96: “Though the... shared with” and the last sentence in 
that para. and “when however... . as if he was a posthu- 


kanal 








10. (1910) I.L.R. 35 M. 108: 21 M.L.J. 593, 
11 (1911) 22 M.L.J. 85. 
12.°(1902) I.laR. 26 M. 143: 12 M.L.J. 197. 
13. (1917) I.L.R. 41 M. 75: 33 M.L.J. 387 (FB). 
14. (1858) 7 Moo. I.A. 169 at 199. 
15 (1918) L.R, 46 I.A. 97: LL.R. 43 B. 778: 36 M.L.J. 511 (P.C). 
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mous son.” The basis of the Full Bench cannot be that the 
widow’s estate, ceases, as it will equally cease on surrender. 

Pratapsingh Shivsingh v. Agarsingji Rajasingjt’ says 
there is no Asatus at all, that it is a vesting im suspense—a pro- 
visional vesting and at page 794 they recognise that lapse of 
time may bring in other considerations. 


[Venkatasubba Rao, J —The surviving member cannot even 
partition as there is nobody for him to partition with. ] 


That raises another question as to what is the share that 
is provisionally vested in him. Maharaja of Bobbili v. Raja 
Kamsnayim Bangaru" says he is like a widow. 


Two other considerations support the theory that the hus- 
band’s legal personality is continued during the lifetime of the 
widow, (i) that his heir is to be determined at her, t.e., widow’s 
death, (i1) the adoption to a man can only be made by his widow 
and by none else. Mata Prasad v. Nageshar Sakai." The rele- 
vancy of the last para. appears from the report in Nageshar Sahat 
v. Mata Prasad and others"? The Privy Council say it is a conti- 
nuation of the husband. It may be said that the grandfat#er is a 
provisional owner to the extent of the share of the deceased son, 
but this will be assuming that there is such a thing as a notional 
share on that date. If the theory be that the adoptive father is liv- 
ing the surviving member cannot deal with it except to the 
extent to which a coparcener can deal with his share. The fol- 
lowing cases were also referred to: N. ‘Ahmed-un-Nissa 
Begam Sabkiba v. A. T. Arundel,” Venkatarama Atyar v. Go- 
palan,” Adit Swryaprakasa Rao v. Nidamarty Gangarafu,” 
Ramakrishna v. Shamarao,™ Bachoo v. Mankorebai,™ Rai 
Jatindra Nath Chaudhuri v. Amirta Lal Bagch™ and Momiram 
Kolita v. Keri Kolitani.® 


Krishnamurthi Aiyar v. Krishndmurthi Aiyar® only says 
“the will speaks as at the death of the testator and the property 
is carried away before the adoption takes place.” See also per 





pee 





15 (1918) L.R. 46 I.A. 97: LL.R. 43 B 778. 36 M.L.J. 511 (P.-C). 
16. (1910) 21 M.L.J. 593. 
17. (1925) L.R. 52 I.A. 398: I.L.R. 47 A. 883 at 899: 50 M-LJ, 18 (P.C). 
18 (1922) 25 O.C. 189 at 200. 19. (1883) I.L.R. 7 M. 64. 
20. (1918) 35 M.L.J. 698 21. (1909) I.L.R. 33 M. 228 
22, (1902) I.L.R. 26 B. 526. 
23. (1904) I.L.R. 29 B. 51 on appgal I.L.R. 31 B 373. 
24. (1900) 5 C.W.N. 20. 
25. (1880) I.L.R. 5 C. 776: L.R. 7 I.A. 115 (P.C). 
26. (1927) I.L,R. 50 M, 508 at 525; 53 M.L.J. 57 (P.C). 
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Subramania Aiyar, J., in Krishnan Nambiar v. Kannan ™ That 
does not negative my contention. 

A. Krishnaswami Avyar for respondents.—The contention 
on the other side is that whenever a Hindu dies 
leaving a widow, the successive devolutions of his interest 
in the property to persons other than the widow must be deem- 
ed to be prowstomal, for the only real succession is lineal suc- 
cession which is not exhausted until the widow dies. 


[Venkatasubba Rao, J—Not when it goes by inheritance. ] 
[Odgers, J —Y ou mean the fear of adoption may last for 

a century. | 
The coparcenary suggested is an anomalous coparcenary 
without a coparcener to partition with. Following up the argu- 
ment, it is not clear if that imaginary coparcenary is with the 
deceased himself or with the son to come. In the decided cases, 
the coparcener can alienate his share for value and become divid- 
ed by a mere declaration of intention but by this fictitious son 
he cannot do either. If the survivor has sons and alienates his 
share, what is the share which the alienee takes. The Full Bench 
in Chiny Pillai v. Kalimuthu Chetti” says, it is to be computed 
as at the time of the alienation. (The fictional son can be taken 
into consideration). Krishnamurthi Aiyar v. Krishnamurthi 
Aiyar™ decline to apply the doctrine of relation back to the case 
of a will made by the sole owner who dies leaving a widow with 
power to adopt. This relation back is only an exception to the 
general rule that inheritance cannot be in abeyance and the inter- 
mediate owner is a provisional owner only to the extent to which 
he is affected on the coming into existence of the adopted son. 
When the adoption takes place, the property is taken only as at 
the date of adoption, e.g., (i) a male owner himself making an 
adoption, (11) a will disposing of property and giving also autho- 
rity to adopt. A widow succeeding to the property is not 
bound to account to the adopted son for her dealings in the 
interval, She is not treated as a guardian of the future adopt- 
ed son. See Lakshmana Rau v. Lakshmi Ammal.®  Sivag- 
nanam Servaigar v. Ramaswami Chettiar™ is an express deci- 
sion on the present question as they put this as an independent 
ground of decision and not obiter. The reasoning is not based 
on its being a purchase, but proceeds on the footing that the 
D971) 22 ML. 85. 
26. (1927) LL.R-050 M. 508° 53 MLJ 57 (P.C). 

27. (1897) I.L.R. 21 M. 10, 


28. (1911) I.L.R. 35 M. 47: 21 M.L.J. 246 (FB), 
29. (1881) I.L.R. 4 M. 160 at 164. 
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intermediate holder being a male owner he must be entitled tu 
do what he likes with the property. Motives of parties ought 
not to be looked at in determining their legal rights. The anti- 
thesis is between a “female owner” and “male owner” and not 
between last “male owner” and “last full owner.” 

[Venkatasubba Rao, J—The question now is whether 
after Madana Mohana Deo v. Purushothama Deo, and Pratap- 
singh Shivsingh v. Agarsingji Rajasingsr’, Stvagtanam Ser- 
vagar v. Ramaswami Chetitar™ is good law. ] 

Odgers, J.—What do you mean by saying what is good 
for the rule of non-liability to account is good also for aliena- 
tion. ] 

The Judges in Stvagnatam Servasgar v. Ramaswami 
Chetitar™ anticipate and accept the relation back doctrine and 
still say the alienation is good. 

[Venkatasubba Rao, J.—But the Chief Justice does not 
accept the view in Madana Mohana Deo v. Purushothama 
Deo,*] 

Phillips, J., at p. 103 says, “even if I am wrong... . full 
male owner of the estate.” The argument on the otker side 
puts the adopted son on a better footing than the natural born 
son. It is not the ethereal existence of the deceased that is 
said to be a bar to the alienation but the coming in of a son. 
The restriction on alienation arises from the existence of a cor- 
current intérest in others. The disappearance by death, etc., of 
that concurrent interest removes the restriction and it is only when 
another coparcener comes in, that the restriction again comes in 
but that will be only with regard to the then extsting property. 
Maharaja of Bobbili v. Zamindar of Chendi was a case of an 
impartible estate. 

[Venkaiasibba Rao, J—Sivagnanam Servaigar v. Rama- 
Swami Chetitar™ is also like that. ] 

It was in answer to the extreme contention that there is no 
power of alienation at all, that they say he is at least a limited 
owner. They do not say he is only a limited owner. 

[Venkatasubba Rao, J.—Sivaswami Aiyar argued contrary 
position in Maharaja of Bobbi v. Zaminday of Chundi® and 
positions in Maharaja of Bobbili v. Zamindar of Chendi and 
both. | 


8. (1918) L.R. 45 I.A. 156: I.L.R. 41 Mp 855: 35 M.L.J. 138 (P.C). 
10. (1910) I.L.R. 35°M. 108: 21 M.L.J. 593. 
11. (1911) 22 M.L.J. 85. 
15. (1918) L.R. 46 I.A. 97: ILL.R. 43 B. 778: 36 M.L.J. 511 (P.C). 
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Mayne who calls him a “full owner” is cited in support of 
it. Relation back was first mooted in Bamundoss Mookeryea v. 
Massaneut Tarinee’* and the Privy Council there repel the argu- 
ment that the widow is a guardian for the prospective adopted 
son (reads pp. 182, 185, 188, 189 and 206). Fictions ought 
not to be carried to their logical consequences. “An additional 
difficulty .. .” at p. 312 bottom in Mussamut Bhoobun Movyee 
Debia v. Ram Kishore’ is only one of several reasons given by 
them. Mayne reads Sri Raghunada Deo v. Patta Deo* correct- 
ly. In Bhubaneswari Debi v. Nucomul Lahiri ® it was held that 
the adopted son cannot divest the collaterals though the adoption 
there was delayed by the fraud of the very person that succeeded 
to the inheritance. In Bachoo v. Mankorebas™ the widow was 
actually enctente. The case only says that if a coparcener’s 
widow adopts, the other coparceners cannot question it on the 
ground that their interests will be diminished, it being a normal 
incident of coparcenary to have new parceners coming into the 
family either by birth or by adoption (p. 379). Madana Mohana 
Deo v. Purushothama Deo? is practically Chandrabuli’s case 


and aysuccession case. This doctrine of provisional owner 


cannot have any appositeness in joint families to a person who 
is already an owner. At p. 859 they distinguish Raghunada 
Deo v. Patta Deo’ and say the adopted son cannot go and divest 
heirs from Brozo Kishore. Pratapsingk Shxvsingh v. Agar- 
singjs Rajaswtgj+ merely says that affiliation by adoption can 
be made after death and as issue includes adopted sons also, 
the adopted son could claim the jivai grant. That is all the 
decision (p. 792). They do not disapprove of Bamundoss 
Mookerjea_y. Mussanmit Tarinee. 


[Venkatasubba Rao, J.—What is the implication in “it 
may be.” | A 

They say he is the continuator of his adoptive father’s 
line exactly a» an a@urasa son. Moro Narain v. Balaji and 
Harek Chand Babu v. Bejoy Chand Mahatab.™ Clearly limi- 
tation does not begin to run against him before his adoption 
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(see the observations in Harek Chand Babu v. Bejoy Chand 
Mahatab**). Jagannadha Rao v Ramayamme” holds that under 
a will authorising the widow to adopt, a guardian can be appointed 
for the prospective son and in Krishnamurthi Atyar v. Krishna- 
neurths Aryar® they hold that the adopted son cannot question dis- 
positions made under the will. These show that relation back doc- 
trine cannot be extended so as to affect prior alienations. Rambhat 


v. Lakshman Chniaman™ says an adopted son cannot question 


the father’s alienation made prior to adoption. Vatdyanatha 
v. Savithre* does not go back on the observations of 
Sir Charles Turner in Lakshmana Rau v. Lakshmi Ammal’ 
‘‘Alienations for necessary purposes cannot be questioned” p. 83; 
“The rights sprung into existence the moment of his adoption, 
though his rights arise only from the date of adoption,” pp. 91 
and 93. At p. 96, “Fiction of constructive pregnancy through 
permission to adopt has been exploded by a series of decisions.” 
All passages in West and Buhler are referred to and discussed 
_ in judicial decisions. The analogy of defeasible estate is mis- 
leading, for then, even alienations for necessity cannot stand. 
There is nothing so dangerous in law as a metaphor. nos 
v. Gye.” 

The question of fraud may arise only in the case of donees 
of power, not in the cases of absolute owners. See Mayor, eic., 
of Bradford v. Pickles, Allen v. Flood, Lakshmana Rau v. 
Lakshmi Ammal, Chunder Das v. Monohari Dassi, and on 
appeal Bhubaneswari Debi v. Nilcomul Lahiri.” Sreeramulu v. 
Kristamma™ only said that if it were a contrivance by which 
it is to be held for her, then it is as though there is no aliena- 
tion. As regards the analogy of alienations in fraud of creditors 
and maintenance holders, the distinction is that in those cases 
there is an existing right which is defeated. 

S. Veradacheriar in reply—No other explanation than 
the one submitted by me has been suggested for the 
divesting rule. Read West and Buhler and compare 
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it with Madana Mohana Deo v. Purushothama Deo.’ 
The same words are used in Krishna v. Sam”? where 
dealing with an absent son, they say it is conditional vesting. 
In Chengama Naidu v. Krishnasami Naidu“ at the instance of 
an after-born son a partition at which the father retained no 
share for himself was re-opened. See Babu Anaji v. Rainojs 
Krishnorav.*\ Their Lordships say: “The father’s line is con- 
tinued in the person of the boy adopted . . . just as though the 
latter had left a natural son born in his lifetime or a posthumous 
son” and later on “For the purposes of inheritance the adoption 
may be considered as relating back to the death of the adoptive 
father divesting all estates which have during the intermediate 
period become vested at it were conditionally 1 in another.” Ven- 
kappa Bapu v. Jivaji Krishna and Moti Raiji v. Laldoss Je- 
bhai“ really give the reason underlying the divesting principle. 
Bhubaneswari Debi v. Nilcomul Lahirt® is not a case of inheri- 
tance to the adoptive father’s property. Sreeramulu v. Krist- 
amma takes one view on grounds of convenience. Ramakrishna 
v. Tripurabai“ and Vatdyanatha v. Savithri* take another 
view. That is largely a matter of personal equation. 
Arguments were advanced with reference to the inconveniences 
in the matter of partition, alienation, etc. What is the answer 
to similar arguments in the case of an absent coparcener or 
impartible estates; or where a coparcener is on his death-bed 
and there is a widow enceinte. Again, take-a case where the 
nearest, sapinda is a minor and the widow wants to adopt. 
Whom is she to consult? Arguments of convenience are always 
like the chancellor’s foot and very uncertain. Moro Narain Joshi 
v. Balaji Raghunath," Harek Chand Babu v. Bejoy Chand 
Mahatab** deal with cases of limitation. Take the facts in 
Raghunada Deo v. Patta Deo. Suppose a stranger is prescrib- 
ing against Raghunada. According to the other side’s read- 
ing of those cases, the subsequent adopted son will not be 
barred. In Marek Chand Babu v. Bejoy Chand Mahatab™ the 
reasoning of the two Judges (Mukerjee and Harington) is, 
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different. Jagarnadha Rao v. Ramayamma™ and Krishnamurthi oe 
Atyar v. Krishnamurthi Aiyar” do not conflict with the relation P, 
back doctrine. Subramania Aiyar in Ganapathi Aiyan v. Savithri saand, 
Ammal” says the disposition by will can be justified even assum- ; 
ing that theory because the adoption is not by the father but to 
the father. . Vitla Butten v. Yametamma* also shows the 
distinction. The case in Mayor, etc., of Bradford v. Pickles* 
and other cases of that kind deal with an absolute owner. It 
is only on the footing that the interim holder has only a quali- 
fied estate that the question of fraud will be material. 

S. Varadachariar and A. Satyanarayana for appellant. 


A. Rrishnaswami Atyar and Ch. Raghava Rao for 
respondents. 


The Court delivered the following 


JupGMENTS. Odgers, J.-This Second Appeal has opened a Odgers, J. 
very wide field in the Hindu Law of adoption and we have had a 
very learned and instructive argument on both sides and I should 
like to say personally that I feel very much indebted to the learn- 
ed Advocates who appeared. The question opened up hy the 
arguments have been very far-reaching and several topics per- 
haps not strictly germane to the actual point for decision have 

„ been touched upon, but this is only an illustration of the way in 
which the different elements in the Hindu Law of adoption inter- 
act upon eachother and it is almost impossible in discussing the 
case-law. on which after all the law of adoption is developed at 
least as far as this Presidency is concerned and on which it now 
depends, not to discover a great variety of elements which largely 
overlap. Thus we shall find in the cases to be examined that most 
of them deal with more than one of these elements and the ques- 
tion which presents the greatest difficulty is as to how far the deci- 
sions and particularly the dicta an which the decisions seem to be 
based are reconcilable and whether it is possible to obtain from the 
present state of those decisions any really definite line to guide us 
to a decision on this and similar cases. 


The facts of this case can be stated in a very few words. 
The 1st defendant had a son called Abbulu and they formed a 
joint Hindu family. This son Abbulu on the 30th August, 
1918, gave his wife an authority to adopt. A month afterwards, 
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namely, on the 29th September, 1918, the son Abbulu died and 
four days after that on the 3rd October, 1918, the father settled 
practically the whole of the family property on his daughters. 
On the 22nd Nov. 1918, the plaintiff was adopted by Abbulu’s 
widow and in 1919 this suit was brought on behalf of the minor 
adopted son claiming a half share on partition with his adoptive 
grandfather who died while the suit was pending in the First 
Court. Hence the plaintiff now claims to be entitled to the 
whole of the family property. The question thus arises whé- 
ther the plaintiff teceives practically nothing, t.e., takes the 
family property subject to the settlement of ‘the 3rd October, 

1918 or whether his adoption can relate back to the date of 
his adoptive father’s death, namely, the 29th September, 1918 
in order to defeat the grandfather’s settlement. The Munsif 
decided that the plaintiff was entitled to the properties. The 
Subordinate Judge decided on the other hand that the plaintiff 
must take subject to the disposition by the grandfather, t.e., as 
I understand it, practically nothing. 

_ This appeal therefore opens up questions of the highest 
impertance which owing, as I think, to the interaction of the 
elements in the Hindu Law of adoption do not perhaps appear 
very clearly from the decided cases, so that we shall have to 
consider (a) the nature of the estate taken by the surviving? 
member of a coparcenary when the only other member has 
died leaving a widow with power to adopt, and” (b) the posi- 
tion of a donee of the surviving member in competition with a 
subsequently adopted son; in other words, does the settlement 
by the grandfather of the 3rd Octoher, 1918 divert the course of 
devolution of the property under the Hindu Law? And this 
of course opens the first of these questions, namely, the estate 


‘of the surviving member. ' 


Perhaps it is as well to begin an examination of the shore 
ties. with a ¢ext .and the text that I would begin with can be 
found in Mayne, para. 198 (9th Edition). This -paragraph 
of Mayne comes after a discussion, of which there are many 
examples in the cases, on the power of an adopted” son to chal- 
lerige alienations made prior to his adoption by the widow who 
adopts him. Mr, Mayne says: 

© “I am not aware of any case which has raised the same question, 
where the person whose estate was divested by adoption was a male, 
and therefore ù full owner. But I conceive the same principles would 
apply. Until adoption has taken place he is lawfully in possession, hold- 


ing an estate which gives him the ordinary powers of alienation of a 
Hindu proprietor. No doubt “he is liable to be superseded; but on the 
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other hand, he never may be superseded. It would he intolerable that 
he should be prevented from dealing with his own, on account of a con- 
tingency which may never happen. When the contingency has happened, 
it would be most inequitable that the purchaser should be deprived of 
rights which he obtained from one who, at the time, was perfectly com- 
petent to grant them.’’ 

Of course if that text can be taken to be literally true- and 
correct, there is an end of the matter and till the adoption has 
taken place, the grandfather was in the position of full owner 
and could do what he liked with the property and therefore 
pass by his settlement a perfectly valid and indisputable title to 
his donees. But Mr. S. Varadachariar challenges the accuracy 
of this absolute statement and undertakes to. show from the 
authorities -that it needs very considerable modification. In 
fact his contention may be fairly indicated by saying that no 
Hindu is an absolute owner so long as there is a power of adop- 
tion outstanding which, if and when exercised, will diminish his 
interest in the family property by one-half. This has been 
called by Mr.. Justice Seshagiri Aiyar in Madana Mohanta v: 
Purushothama,’ “an estate subject to defeasance.” With great 
respect, I rather douht if that is the correct expression tọ apply 
to an estate of this kind which is of course familiar to every 
Hindu—TI mean the possibility of the interest of one—coparcener 
in jojnt family property being increased or decreased on parti- 
tion according as more coparceners comte into being or coparce- 
ners go outof being. That is inherent in the conception of a 
Hindu joint family. What I take the learned Judge meant is, 
that, where you have a single coparcener, though he still re- 
mains owner of the whole on the birth or coming into existence 
of a second coparcener, still on a division he has lost the absolute 
estate which he had as sale surviving member of the coparcenary 
but will now only be able to take as his separate property one- 
half of the whole or less according to the number of new mem- 
bers, so that the theory with regard to the surviving member 
of a coparcenary in the position of the grandfather in this case 
is that so long as the power to adopt is outstanding he has really 
only got an absolute estate in a half because, if and when an 
adoption to his deceased son takes place, that adopted son be- 
comes immediately a coparcener with himself, entitled to half of 
the. property on a partition. So that what we have to see is 
whether this theory is supported by the decision, and even sup- 
posing it is so supported, is it to apply to alienatipns made by the 
adoptive grandfather before the adoption ‘took place? It is 
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settled that an after-born asrasa son cannot question the aliena- 
tion made, ¢.g., by the manager of his coparcenary, his father, 
prior to his birth and it seems startling if it is true that an 
adopted son should be in any better position. Many incon- 
veniences suggest themselves to the mind if this theory is true 
as, for instance, the effect it would have on succession, for it 
would make all succession provisional. It would add a further 
element of infirmity to titles to immoveable property in this 
country because it would be necessary to enquire on every tran- 
saction involving imraoveable property whether there was an 
outstanding authority to adopt because, if there were, on this 
theory the transferor would not have absolute power to alienate 
more than one-half. However, inconvenience is of course by 
way of being an argument in the last resort. Although enough 
has been said to show that, if the argument is adopted, an ex- 
tremely serious state of things may ensue. yet if the law is as 
stated in the proposition, then of course the fact that it entails 
inconveniences or infirmities of title is no excuse for evading its 
recognition. 

THis theory advanced by Mr. Varadachariar is according to 
his contention illustrated in a number of cases and, as I have 
already stated. the cases are what we have to look to in a matter 
of this sort, because as is well known, the ancient texts are singu- 
larly bare of authority with regard to adoption and the law on 
this subject has been practically entirely Judge-made. The 
cases, I have analysed under three heads. Although as will 
presently appear the decision in any particular case may over- 
lap more than one head, that is an illustration of what I was 
saying just now as to the interaction of the various elements in 
this branch of the Hindu Law. The heads that I propose to 
examine the cases under I have called 

(a) as affecting inheritance, 
(b) with regard to the doctrine of relation back, and 
(c) as affecting alienations.+ 

1 have dealt with the cases under each head repeating if 
necessary reference to the same case when it falls under more 
than one head. 

(a) The earliest case to which our attention has been call- 
ed is the well-known case in Bamundoss Mookerjea v. Mussa- 
mut Tarinee.““ That wassa case in which the Sudder Dewanny 
delivered a very full judgment covering a number of points in 
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the law of adoption and which the Privy Council adopted in its Vatitl Koti 


Veeranna 


entirety both upon the question of law and the question of fact . 

save for one incidental observation which is not material. That Sr 

decision inter alia laid down that until a widow exercised the bee 
era, J. 


power of adoption vested in her, she is possessed of the property 
from the death of her husband and can therefore sue in her 
character as widow in order to claim succession to the estate 
of her husband in spite of the fact that she possesses an unexe- 
cuted power of adoption. In Mussamut Bhoobun Moyee Debta 
v. Ram Kishore Acharj Chowdhry' we have an example of the 
-limit on the power to adopt. Several cases were quoted with 
regard to the limit of the power, (1.€.), as to when it comes to 
an end because as their Lordships laid down in the case last 
cited, there must be some limit, but that seems to me to be a 
definite topic that we can dispense with in considering the case 
before us. Then we have the cases from the Chinnakimidy 
Zamindari beginning with Sri Virada Pratapa Raghunada 
Deo v. Sri Broso Kishoro Patta Deo,* where it was contended 
that the widow could not displace by adoption an heir in whom 
the estate had once vested. Jt was a case of an impartible 
estate where the widow of the senior coparcener and late Zamin- 
dar adopted two years after his death and divested the late 
Zamindar’s next younger. brother who had succeeded to the 
Zamindari on his death in 1868. The Privy Council held that 
on the widqw exercising the power conferred on her by the late 
Zamindar to adopt, the adopted son divested his uncle, though 
in the case of the youngest brother of the late Zamindar who 
also had an adopted son, it was held that there was no relation 
back in the case of an adoption by a male. Now this case is 
cited to show that the estate of the next younger brother was 
only conditional till a possible adoption took place. At the 
same time their Lordships point out at page 83 that “at that 
time Raghunada (that is to say, the next younger brother ) 
was in default of a son of Adikonda (the decedsed Zamindar) 
natural or adopted, unquestionably entitled to the Zamindari.” = 
The case is also of importance from the fact that their Lord- 

ships of the Privy Council decreed mesne profits against Raghu- 

nada only from the date of suit, which shows of course that 

he was not a trespasser as he was entitled in default of a nearer 

heir of Adikonda. It is important to note this feature in the 

case as it is relied on in a subsequent case for another proposi- 
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tion under one of the several heads. Madana Mohana v. Puru- 
shotkhama' referred to supra and Madana Mohana Deo v. Puru- 
shothama Deo’ are further cases as to the succession to this same 
Chinnakimidy estate. These cases involved the power of the 
widow of Adikonda to adopt when there was the son’s widow 
alive who might have adopted to that son. The plaintiff who 
had been adopted in 1907 by the widow of Adikonda claimed 
the property as against the son’s sons of Raghunada, the 
younger brother of Adikonda. Mr. Justice Seshagiri Aiyar 
pointed out that a Hindu estate can never be in abeyance but 
must vest in somebody or other. The “intermediate holder’: 
as he was called is not to be regarded as the absdlute owner of 
the property. This case went up to the Privy Council in Madana 
Mohana Deo v. Purushothama Deo,’ where their Lordships held 
that the succession of Raghunada was only provisional and that _ 
the widow of Adikonda can have had no further right to adopt — 
after the death of her original adopted son who had attained 
full legal capacity to continue the line. “The third of the Chinna- 
kimidy cases is Bhaema Deo v. Behari Deo“ where it was held 
that the estates of Viswanatha and Purushottam, that is, the son 
and grandson of Raghunada, were defeasible estates. The ques- 
tion involved in this case was the validity of the adoption made 
by Ratnamala, the widow of the first son adopted to Adikonda. 
To continue the cases in the order of date Krishna v. Sami” 
shows that the existence of the power creates theepotentiality 
of inheritance As pointed out in Babu Anafi v. Ratmoss 
Krishnarav“ the effect of adoption must always_be to divest 
to some extent an estate vested elsewhere. Venkappa Bapu v. 
Jivaji Kirishna® was a case of limitation on a widow’s power 
te adopt which the learned Judges said depended upon the ques- 
tion as ta whether by such adoption she derogates from any 
other rights but her own and in Bachoo v. Mankorebai™ which 
went to the Privy Council in Bachoo v. Ma*korebat,™ it was de- 
cided that the ‘estate had not absolutely vested in one Bachoo, 
the plaintiff in the suit, owing to the existence of a power in the 
widow of Bhagwandas to adopt. Their Lordships applied the 
decision in Sri Virada Pratapa Raghunada Deo v. Sri Brogo 
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Ktshoro Patta Deo’ that the estate did not absolutely 
vest and this may be an example of the diminution of 
the interest of a sole coparcener by the emergence of 
another which was referred to in the opening of this judgment. 
Pratapsingh Shtvsingh v. Agarsingji Rajasingjř" in the 
Privy Council was a question of succession to a Jivai grant. 
There it was held that there was no Atatus in the succession 
and no extinction of the line until the death of the widow with- 
out having adopted. Now, it will be apparent from a considera- 
tion of these cases and the decisions which have been extracted 
above that all these cases have im view” mainly the question 
of inheritance and as Mr. Varadachariar suggested and as we 
shall see when we come to consider the class (b) cases as to 
relation back that two theories are possible, namely, that the 
existence of the deceased husband is fictionally prolonged in 
his widow or that the adoption of the son is fictionally related 
back to the death of his adoptive father. As to which if either 
is the correct theory I am rather doubtful whether it can be 
established from the decisions. The former theory is favoured 
by Messrs. West and Buhler who on page 983 of their work state: 

“It ıs true that in many instances the supposed prohibition (ie., against 
adoption) coimcides in its operation with the actual principles of the Hindu 
Law as drawn from the Hindu sources, but in others it does not. It is de- 
sirable, therefore, that these principles and their bearing on the matter in 
question should, if possible, be ascertained and established. The sacra 


of a Hindu fgmily are regarded as descending regularly with its estate 
from father to son for ever.’’ 


The widow’s life is, in the view of the learned authors, a 
prolongation of her husband’s and her adoption to her deceas- 
ed husband simply a deferred act of the husband himself. 

(b) I want now to take the second class of cases and see if 
the decisions in which this theory of relation back has been 
applied has, as Mr. Alladi Krishnaswami Aiyar contends, no- 
thing to do with any question of validating or invalidating 
alienations but only to do with the question of divesting inter- 
mediate holders by the fiction*that the adoption took place either 
at the same moment or prior to the possession obtained by the 
person or persons so divested. I gather there are only some 
eight decisions on this point of relation back. The earliest and 
the one very often relied on is Bameundoss Mookerjea v., 
Mussameut Tarinee,’' though how far this reliance is now well 
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founded may perhaps be questioned owing to the view of the 
Privy Council in Pratapsingh Shivsingh v. Agarsingji Raja- 
singji, where they held that this case only decided as to a 
widow’s right to maintain an action in her own name when she 
possesses a power to adopt. There the Sudder Dewanny said: 

“The after-born son’s right is to his share of the estate as it stands 
at the time of his birth, and not retrospectively with reference to its state 
at any supposed period of his conception.’’ 

So in Lakshmana Rau v. Lakshmi Ammal ® where Banna- 
doss Mookerjea v. Mussantut Tarinee™ is relied on, it was held 
that the title of an adopted son does not relate back to the death 
of the widow’s deceased husband. Further in Moro Narayan 
Joshi v. Balaji Raghunath,’ which was a question of limita- 
tion, adverse possession was said not to begin to run till adop- 
tion and the adoption did not relate back to the adoptive father’s 
death again relying on Bamutdoss Mookerjea v. Mussammut Tari- 
wee. In Babu Anaji v. Ratnoji Krishknarav it was held that 
for purposes of inheritance the adoption must be considered as 
relating back to the death of the adoptive father—compare Mata 
Prasad v. Nageshar Sahat," where the adoption of a boy ‘was 
related back to the death of the father to whom he was adopt- 
ed. In Harek Chand Babu v. Bijoy Chand Mahatab,” another 
question of limitation, Harington, J., held that for certain pur- 
poses an adopted son is regarded as being in existence at the 
adoptive father’s death. On the other hand, Mookerjee, J., 
held tHat the rights of an adopted son did not relate back to a 
period earlier than the date of adoption. Of authority in this 
Court as to relation back, there is but little In Madana Mohana 
Deo v. Purushothama De, to which reference has already 
been made, it was observed that Adikonda’s widow at one time 


_ by exercising her power could establish the direct succession to 


the estate of her husband which related back to his death. In 
Pratapsingh Shivsingh v. Agarsingji Rajasingsi,* to which 
also reference has already been.made, it will be remembered 
that the Privy Council held that there was no /tatus in the con- 
tinuity of the line and that so far as this is concerned the adop- 
tion had a retrospective effect. 
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(c) Now it seems to me from my examination of the cases 
that the only case in which it can be said that the adopted son 
can on the theory of relation back object to alienations made 
before his adoption is confined to the case of alienations by a 
widow. It is well known that.a reversioner may object success- 
fully to a widow’s alienations except for family necessity while 
the estate of her husband is in her hands, she possessing a Hindu 
widow’s estate in the same. It is of course also well known 
that since Vatdyanatha Sastri v. Savithri Aimmal* an adopted 
son can set aside alienations by the widow not made for neces- 
sity during her life-time, his cause of action having arisen 
from the date of adoption. He is thus in a better position than 
the ordinary reversioner with regard to a widow’s alienations 
and it is perhaps significant that in Sarkar’s learned exposition 
on the law of adoption, to which we have been referred, in his 
paragraph on page 416 on the relation back of adoption and 
alienations made by a widow before adoption, his discussion 
is entirely confined to the rights and acts of the widow. As 
Sir Arnold White, C.J., said in Sivagnanam Servatgar v. Rama- 
swami Chettiar ™ the question of the effect of an alienftion by 
a man holding a full estate with reference to a subsequent 
divesting as the result of a subsequent adoption does not seem 
to have been considered in any reported case. That case is 
of importance because it is a clear authority for the decision 
that when ùn estate is divested by subsequent adoption, the 
adopted son’s rights date only from his adoption and there- 
fore he takes the estate subject to alienations by the holder 
for the time being. Bamundoss Mookerjca v. Mussamut Tari- 
nee is relied on as also Harek Chand Babu v. Bijoy Chand 
Mahatab.* Sir Arnold White also relies in his judgment on 
Sri Virada Pratapa Raghunada Deo v. Sri Broso 
Kishoro Patta Deo* where it will be remembered the 
Privy Council decreed mesne profits against ethe intermedi- 
ate holder only since the date of the suit to show that the male 
owner can deal as he likes with his own. In Rambhat v. Laksh- 
man Chintaman Mayalay™ it was held that alienation by a 
Hindu without issue binds the subsequent born or adopted male 
issue and such issue take a vested interest in such property only 
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as is that of the father at that time. In Moro Narayan Joshi 
v. Balaji Raghitath™ it was held that the adopted son comes in 
hound by such acts of the widow as would bind the natural heirs 
of the husband after her and entitled to set aside unauthorised 
alienations of the widow. The well-known case in Srearamuls 
v. Kristamma, which was subsequently overruled in this Court, 
contains Justice Sir V. Bhashyam Aiyangar’s view that all 
alienations of any kind by a Hindu widow are valid at least for 
her widowhood. She takes an estate of inheritance only res- 
tricted as to her powerof disposition and she is not guardian of 
the property, so that even an unauthorised alienation, t.e., 
one not for family necessity, cannot be questioned until after 
her death. In Ramakrishna v. Tripurabai,“ Sreeramuilu v. 
Kristamma* was disapproved and the Court held that aliena- 
tions not for necessity by a widow cease to have any effect after 
an adoption made by her as she has by then ceased to represent 
the estate. There is an obtter dictum in Maharaja of Bobbili v. 
Zamindar of Chundi™ to the effect that the Ist defendant’s 
estate in that case was only that of a limited owner like a widow 
and not being absolute it could not validate loans and alienations 
but that cannot be regarded as a serious decision on the point 
as it 15 distinctly obtter and really turned on the question as 
to whether sufficient enquiry had been made by an intending 
lender. In Jagannadha Rao v. Ramavamma,™ a decision to 
which I was a party, a sole coparcener made a will having an 
absolute power of disposition. He appointed a guardian to 
manage the property and the son to be adopted after his death. 
We held that he had the power to do so. Finally, in Kris/a- 
murthi Aiyar v. Krishnamurthi Atyar* their Lordships of the 


Privy Council say as follows: 

‘When a disposition is made intra vtvos by one who has full power 
over property under which a portion of that property is carried away, 
it ıs clear that no rights of a son who is subsequently adopted can affect 
that portion which is disposed of. The same is true when the disposition 
is by will and the adoption is subsequently made by a widow who has been 
given power to adopt For the will speaks as at the death of the testator, 
and the property is carried away before the adoption takes place’? 

It is suggested that that decision of their Lordships cannot 
stand in view of what is said in their earlier decisions but it 


seems to me that if we construe the earlier decisions I have 


10 (1910) I.L R 35 M 108 21 M.L J. 593 
© 12 (192) I L.R. 26M 143 
26. (1927) I.L.R. 50 M 508 at 525 53 M.L.J. 57 (P.C) 
31 (1804) I.L.R. 19 B. 809. 
33 (1920) IL.R. 44 M 189 40 M.L.J. 46. 


; 44 (1908) TL.R. 33 B 88. 


LVI] THE MADRAS LAW JOURNAL REPORTS, 421 


quoted, apart from those referring to alienations by a widow, as 
applying entirely to matters of inheritance, fe., continuity of 
line, divesting of an intermediate holder, fiction that the adop- 
tion is a deferred act by the father, that his life is prolonged in 
the widow, or that the adoption relates back, we shall find that 
all these fictions are simply introduced for the purpose of intro- 
ducing a new heir into the succession, the ordinary rule being 
that when the succession opens, there must be, as so often point- 
ed out in the decisions referred to above, somebody to take the 
property even if he is only a temporary oreintermediate holder. 
There must, in a word, be somebody to catch the property when 
the previous holder relaxes his possession of it. So that, adop- 
tion regarded of course by Hindus, as of the extremest impor- 
tance from both spiritual and temporal points of view, is really 
an exception to the rule that the successor must be in existence 
to take the property immediately the succession opens. The fact 
cannot but be recognised that there is in reality no such suc- 
cessor in the case of adoption by a deceased coparcener’s widow, 
so that various devices and fictions have had to he invented to 
place the adopted son in the same position as a natural som, that 
being according to the texts and the judicial authorities his 
proper position. See Pratapsingh Shtusingh v. Agarsingji 
Rajasingysi.*® 

My opinjon therefore is that the doctrine of relation back 
has nothing to do with a last male holder. It seems to me that 
a sole surviving coparcener has always been regarded as the 
owner of the coparcenary property. The theory of relation 
back has only to do with establishing a line of succession to the 
adoptive father and in order to establish that line, it is neces- 
sary that certain intermediate holders should give way to the 
adopted son’s superior claims as that of a natural born son of 
his adoptive father. There are limits. We have seen some 
of them but I have not discussed all the cases in this connection 
regarding his power of divesting as for instance when the 
succession to the property gets into a collateral line. But with- 
in these limits, he can so to speak insist on the property devolv- 
ing in a direct line as far as possible from father to son or 
from grandfather to grandson and it is in this connection and 
this alone that the doctrine of relation back and the cases Ihave 
quoted in the first category of inheritance are tq be regarded. 
What authority there is with regard to alienations by a male 
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holder is strongly, and it seems to me conclusively, against 
the contention argued by the appellant. We cannot conclude 
that the Privy Council in Krishnamurthi Atyar v. Krishnamurihd 
Atyar ™® were oblivious of their previous decisions and it seems 
to me that their Lordships must clearly be held to distinguish 


‘the case of interference with alienations from cases of divesting 


on the theory of relation back or any theory of continuity of 
succession or no hiatus in the line as they put it in Pratapsingh 
Shévsingh v. Agarsingsi Rayjasingst.® 

For these reasans, I am of opinion that the learned Sub- 
ordinate Judge was right and this Second Appeal must be dis- 
missed. We think that each paniy should bear their own costs 
throughout. 


Venkatasubba Rao, J.—I agree. 


This appeal raises an important question, which may be 
stated in this form; when in a joint family, the property on the 
death of a coparcener is taken by the surviving member and he 
alienates it either wholly or in part, what are the rights of a son 
subsequently adopted by the deceased member’s widow in regard 
to the alienations already made? 


The facts of the case may be briefly stated. The 1st de- 
fendant and his son were the only members of a joint Hindu 
family. Before his death, the son (against the wishes of the 
father) gave his wife authority to adopt. In less than a month 
the son died and, on the fifth day after his death, the father 
settled all the joint family property on his daughters. The 
son’s widow, about fifty days thereafter, made an adoption and 
the minor plaintiff is the adopted son. He filed the present 
suit against his adoptive grandfather (1st defendant) for parti- 
tion of the joint family property. He impleaded the alienees 
and attacked the settlement and asked for a declaration that it 
was not binding upon him. While the suit was pending, the 
grandfather (the Ist defendant)* died and the action was con- 
verted into one for possession of the entire property. The 
Lower Appellate Court disagreeing with the District Munsif 
dismissed the suit holding that the plaintiff is not entitled to 
impeach the alienation made before his adoption. The ques- 
tion is, what is the effect of the adoption on the settlement pre- 
viously made? 
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The main contention advanced by Mr. Varadachariar for the 
appellant in his able and interesting argument is, that the adop- 
tion whenever made by the widow dates back to the death of 
her husband and that the rights of the adopted son must, subject 
to a narrow exception, be determined on that footing. He pre- 
sents the same argument in another form. When a Hindu dies 
leaving a widow, the estate, by whomsoever it is taken, vests in 
that person only provisionally. If the intermediate holder (as 
the person in whom the estate vests is called) is no more than 
a provisional heir, it follows, Mr. Varadachariar contends, that 
his alienee cannot be in a better position than himself, the alienor. 
He puts his argument somewhat thus. The legal effect of an 
adoption made by a widow is that the adopted son devests the 
estate in the hands of a third party, whether that person is the 
widow herself or some other inferior heir. How can this devest- 
ing be accounted for except on the hypothesis that the adoption 
dates back to the death of the husband? The governing principle 
according to him is, that so long as there is the widow alive, there 
is potentiality of inheritance, for by making an adoption, she 
brings an heir into existence whose title is retrospective. 
According to the Hindu Law, he contends, there is no gap be- 
tween the adoptive father’s death and the adoption itself. This 
is said to rest on one of two fictions: the personality of the deceas- 
ed husband may be supposed to survive in the widow (that is, 
the dead husband never died); or, the adoption may be ante- 
dated (that is, the non-existing person existed), the result in 
either case being,-that there is no hiatus in the continuity of 
the line. 

Our attention has been drawn to various passages either 
in judgments or text-books, which have recognised one or the 
other of the theories to which I have adverted. In Mussatut 
Bhooban Moyee v. Ram Kishora Achar] Chowdhry' the Judi- 
cial Committee after negativing the power of a mother to adopt 
on the death of her son leavjng a widow observed thus at the 
close of their judgment at p. 312: 


“An additional difficulty in holding the estate of the widow of 
Bhawani Kishore (the son) to be devested may perhaps be found in the 
doctrine of Hindu Law, that the hurband and wife are one, and that as 
long as the wife survives, one-half of the husband surtives; but it is not 
necessary to press this objection”? 


In Krishna v. Sami ® the sons of a deaf and dumb member 
of an undivided Hindu family were held entitled to a share of 
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the family estate in the lifetime of their father, notwithstand- 
ing that they were born after the death of their grandfather. 
sir Charles Turner, C.J., in delivering the judgment of the Full 
Bench referred by way of analogy to the position of an adopted 
son and after citing Sri Virada Pratapa Raglumada Deo v. 
Sri Broso Ktshoro Patta Deo” observed thus: 

“The extstence of valid potusr created a potentiality of wtheritance 
which may be lhkened to that of a son in the womb. The estate 1s laken 
conditionally.’’ 

This was referred to as an example in support of the con- 
clusion that in certajn cases the Hindu Law recognises devest- 
ing. Having thus cited the case of an adopted son as an 
instance, the learned Chief Jugtice, for further elucidation, com- 
pared an adopted son to a posthumous son. 

In Babu Anaji v. Ratnoji Krishnarav*' the adoption in 
regard to its effect was treated as relating back to the death of 
the adoptive father. The intermediate estate was referred to in 
the judgment as having vested condiisonaliy. These are the 
observations that are now relied on by the appellant. 

Then we come to two recent cases of the Privy Council on 
whiclPhe strongly relies. The first of them is Madana Mohana 
Deo v. Purwshothama Das.” To understand the argument found- 
ed on this case, one has to turn to the pedigree given in the judg- 
ment. Their Lordships refer to the adoption of Brozo Deo 
as relating back to the death of Adikonda. Raghunada’s succession 
is described as being provistonal and subject to defeasance by the 


, emergence of a male heir, to Adikonda. It is on these expres- 


sions that the learned counsel relies. We are not concerned 
in the present enquiry with the actual decision in the case or 
the reasons on which it rests; nor is it necessary to examine 
whether this case affects (as is suggested) the authority of any 
earlier rulings on the subject of adoption. 

Now turning to the second Privy Council case, Pratapsingh 
Shivsingh vs Agarsingjs Rajasingji,” the point actually decid~ 
ed was that an adopted son, qnite as much as a natural son, 
would prevent the grant from reverting. In affirming the right 
of the adopted son, their Lordships proceed on the analogy of 
a posthumous son and observed at page 108: 


‘But at was admitted that a posthumous son would prevent the 
reyergion If the widow happened to be enceutie, the reversion naturally 








6 61876) 1.L.R 1M 69. L.R. 31 A. 154 (PC). 
8 (1918) L.R. 45 I.A 156: 1.L.R. 41 M 855. 35 M.L.J. 138 (PC). 
15, (1918) L.R. 46 L.A. 97° I.L.R. 43 B 778: 36M.L.J. 511 (PC), 
41, (1895) I.L.R. 21 B. 319. 


~ 


Lvi] THE MADRAS LAW JOUBNAL REPORTS. 425 


would remain in suspense until the birth of the child, to sce whether it Vattl Katl 
was a male or a female. It is futile, therefore, to say that the property ee 
reverts to the grantor’s estate immediately the breath leaves the body o 


Katari 
the Jivaidar.’’ Sayamms. 
From those observations found in the various judgments, y ERN 


can a principle of general application be deduced? Can it be subba ao, J. 
inferred, for instance, that the position of an adopted son is 
in every respect similar to that of a posthumous son? To ex- 
plain certain legal results, this theory of relation back has been 
adopted. Can it be accepted as an inflexible legal formula on 
the ground that every rule’ must be logically applied? The 
theory is, that a Hindu cannot be said to have died without male 
issue, until the death of the widow, makes adoption impossible; 
in other words, so long as the widow is alive, there is the possi- 
bility of an heir coming into existence. (West and Buhler, é 
4th Ed., p. 890, Pratapsingh Shivsingh v. Agarsingji Raja- 
singji 8) Supposing this doctrine 1s carried to its logical results, 
what follows? The mere fact that the widow of a deceased 
member exists, hinders the male owner from dealing with, what 
is presumably, his own property. The widow may never adopt 
and yet the fetter is quite effectual. If the widow happens to 
outlive the surviving coparcener, the restriction on his power 
lasts till his death. With the conception that a widow has limit- 
ed powers over property, the Hindu Law has made us familiar; 
but the doctrine we are now asked to accept leads to the starting 
result that the position of a male proprietor is infinitely worse 
than that of the widow under the Law. As Mayne obsérves: 
‘fIt would be intolerable that he (a Hindu proprietor) should be 
prevented from dealing with his own, on account of a contingency which 
may never happen. When the contingency has happened, it would be 


most inequitable that the purchaser should be deprived of his rights which 


he obtained from one, who at the time was perfectly competent to grant 
them’’—-9th Ed., para. 198. 


Granting that the alienee satisfies himself that the widow 
had no pre-existing authority from her husband to adopt, is he 
even then safe? She may adopt in the absence of her husbinid’s 
authority in this province witl: the consent ofsthe sapindas and ° 
in Bombay even without such consent. The result is, that in no 
circumstances can a male coparcener give a valid title so long _ 
as there is a widow in the family alive. Then again, in a joint 
family any one at his will may sever himself from his co- 
parceners and deal freely with the property that falls to his 
share; but, according to the theory put forward, the, last survivor, 
where a widow exists, is helpless and without a remedy. Is 
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there anything that compels us to enforce a rule leading to such 
strange results? The contention seems on the contrary to be 
inconsistent with well-established principles of the Hindu Law. 
It is a normal incident of a joint family that a bare possibility 
of a concurrent interest coming into existence imposes no fetter 
on alienation. A sonless father enjoys power of alienation with- 
out restraint; with the son, the fetter comes into being and on 
his death the father’s full rights re-emerge. But according to 
the contention advanced, the restriction depends not on the exist- 
ence of a concurrent interest but upon the possibility of such an 
interest coming into Being. That the rule Mr. Varadachari con- 
tends for, cannot be applied without some reservation, he himself 
is constrained to admit. Any alienation for a necessary purpose, 
he concedes, would be binding on the adopted son. This is 
scarcely consistent with his main argument; for, where is the 
question of a necessary purpose in the case of a provisional 
owner? In other words, he is willing to import into this branch 
of the law considerations pertaining to a Hindu widow’s estate. 
He is driven again to suggest that the theory of provisional vest- 
ing may be confined to the possible share of the future adopted 
son. This is a conception unknown to the Hindu Law. 

The doctrine of relation back has been discussed in several 
reported cases and the Courts have refused to extend its applica- 
tion. In regard to a widow’s alienation, a different test is. not 
applied in the case of an adopted son from what isgpplied in the 
case of a reversioner; her dealing with the property is not dealt 
with on the footing of her being the guardian of a possible adopt- 
ed son. In Lakshmana Rau v. Lakshmi Ammal™ the contention 
was put forward that the title of the adopted son related back 
to the death of the adopting widow’s husband (see page 162). 
The learned Judges observe: 


“In the interval then between the death of her husband and the 
exercise of the power, the widow’s estdte is neither greater nor less than 
it would be if she enjoyed no uch power or died without making an adop- 
tion She has the same power no grgater and no less to deal with the 
estate Such acts of hers as are authorised and would be effective against 
reversioners will bind the son taken in adoption Such acts as are un- 
authorised and in excess of her powers may be challenged by the son 
adopted or by any other successor to the estate.’’ 


In that case Bamundoss Mookerjea v. Mussanust Tartnee™ 
was referred to and treated as authority for the proposition 


“that an authority to adopt a son possessed by a widow does not 
supersede or dé@stroy her personal rights as widow and that those rights 
continue in force until an adoption is actually made.” 
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In Bhubaneswari Debi v. Nilcomul Lahiri,” in the case of a’ 
succession to a collateral relation, the doctrine of relation back 
was not applied. It was laid down in that decision that an adop- 
tion after the death of a collateral does not entitle the adopted 
son to come in as an heir. In Moro Narain Joshi v. Balajt 
Raghunath™ the question was whether the suit of the adopted 
son to recover possession was barred. Farran, J., after stating 
that under Art. 144 limitation runs from the date when the pos- 
session of the defendant becomes adverse to the plaintiff, 
observes: ; 

“His adoption, however, does not relate back io the death of his 
adoptive father.’’ 

It was held that the suit was not barred by limitation. In 
Harek Chand Babu v. Bejoy Chand Mahatab** Mookerjee, J., 
examines the authorities on the subject fully and comes to the con- 
clusion that the fiction that the adopted son was in existence at the 
death of the husband cannot be applied for the purpose of enabling 
the son to take the property as it stood at the moment of the 
death of the person to whom he was adopted by ignoring the 
previous acts of the adoptive mother or other persong, whose 
estate is divested by the adoption. This point is discussed in 
connection with the question of limitation; but the observations 
made have a direct bearing on the present case The learned 
Judge says: 

‘He (thè adopted son) cannot dispute the previous acts of the adopt- 
ive mother unless they were in excess of her legal powers as widow in 
possession, nor can he question the acts of a previous male holder 
in whom as a member of a joint Mitakshara family the property had 
vested as full owner and whose estate was divested by adoption ’’ 

In Jagannadha Rao v. Ramayamma™ it was argued that 
a son adopted by a widow under authority stands in exactly 
the same position as a posthumous son and that in his case also 
the appointment of a testamentary guardian is incompetent. For 
this proposition reliance was placed upon the case already 
quoted, Pratapsingh Shivsingh v. Agarsingji Rajasingji™ 
Ayling, J., and my learned brother who heard the case repelled 
that argument. Mr. Justice Ayling made an observation with 
which I entirely concur: 


“This process of argument is attractive, but we must be on our 
guard not to follow it too blindly ’’ 
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In Ganapati Aiyan v. Savtthni Ammal a Hindu, shortly 
before his death, directed his widow to employ a part of his pro- 
perty in the upkeep of a charitable institution and at the same 
time empowered her to make an adoption. Accordingly, the 
widow, ten days after her hushand’s death, executed a document 
creating a charitable trust and some time later made an adoption. 
It was contended that the title of the adopted son related back to 
the date of his adoptive father’s death, and that as the document 
was later, the alienation was not binding on the son. Subramania 
Atyar, J., summarily rejects the contention remarking: 

“The first part of the contention may be dismissed from notice, for it 


it too late to question the doctrine that the adopted son’s rights arise from 
the time of the adoption.’’ 


It is unnecessary to refer to the other cases cited, which have 
only an indirect bearing. The point directly arose in two cases. 
The first of them is Stvagnanam Servatgar v. Ramaswami 
Chetitar.* Arnold. White, C.J., and Phillips, J., held that the 
adopted son took the property subject to the mortgage created 
by the intermediate holder. The passage from Mayne, which 
I have extracted above, is relied on by the learned Chief Justice. 
This case is a direct authority against the appellant’s contention. 
The second case is Maharaia of Bobbth v. Zamindar of 
Chundi.2° Some dicta in this case which are obiter are relied 
on for the appellant. The case relates to an impartible zamin- 
dari. Certain debts incurred by an intermediate “holder were 
held birding on an adopted son who divested the former’s estate. 
In that case, the learned Judges (Abdur Rahim and Krishna- 
swami Aiyar, JJ.) held on the facts that there was enquiry by 
the lender, which was reasonably sufficient to justify the loan so 
as to make it recoverable from the estate. As the debts were held 
to be binding on tihs limited ground, it became unnecessary to deal 
with the contention that was put forward, namely, that the inter- 
mediate holder, was the full owner and therefore could deal with 
the property just as he pleased. The rival contention advanced 
was, that the intermediate holder occupied the position of the 
holder of a life-estate This contention was negatived and in the 
course of the judgment the following observation was made: 

“The analogy of the Ist defendant’s (intermediate holder) estate 


is rather to that of limited owner like a wido! than to that of a life 
owner ”” 


Re i a ee a ee 


10. (1910) I.L.R. 35 M 108: 21 M.L.J. 593 
11. (1911) 22 M L.J. 85. 
45. (1897) T.L.R. 21 M. 10, 
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It will thus be seen that in this case, although the learned 
Judges were inclined to hold that the powers of an intermediate 
holder were restricted, they did not decide the point, whether or 


not he possessed plenary powers. With the obiter dicta in this 


judgment, with great respect, I am unable to agree. 


In the view I take, it makes no difference whether the alie- 
nation was or was not for value—though I may state that I re- 
gard the alienation in the present case as purely voluntary. 


The appellant’s contention is thus against principle and 
opposed to authority. It introduces, as Mr. Krishnaswami 
Aiyar has forcibly pointed out, « novel and perplexing rule into 
the law of adoption. It is too obvious to need mention that 
the conduct of the lst defendant was morally wrong; but that 
cannot affect our decision. 


The judgment of the learned Subordinate Judge is upheld 


and the Second Appeal is dismissed. Each party shall hear his 
costs throughout. 


N.S. Appeal dismissed, 


PRIVY COUNCIL. = 
[On appeal-from the High Court of Judicature at Bombay. ] 


PRESENT:—Viscount DUNEDIN, Lorp SHaw, Lorp 
BLANESBURGH AND SIR JOHN WALLIS. 


Shrimant Lakhamgowda Basavaprabhu Sar : 


Desai LI Appellant® (PIE) 
Y 


Appanna bin Basaprabhu Iti and others .. Respondents (Defts.). 


Desat—Inam village of—Minor inams in—Kadim or jadid—Ewdence 
—Reswmoption of inams—Right of—Distinction between iwo cases—Shet 
Sanadis m village—Services to be rendered to Desai by—Personal services 
generally or services connected with administration of vilage m tohtch 
lands held by them are situate—Evidence—Oral evadence in Indtia—Unsatis- 
factory nawire of, even as to recent happenings. . 


In the case of a village held mermam, the right of resumption of lesser 
inams in the village which were kadini or in existence at the date when 


the village itself was granted in inam would be vested in the Government 
and not in the inamdar. 


MP 


Held, on the evidence, that the defendants’ inains were jadid or modern 
and not kadim or ancient 


There is nothing in the defintion of a Shet Sanad: (as given in 
Wilson’s Glossary) to support the view that the services which were 
to be rendered by the person who held lands on that tanure were to be 
rendered in the village itself in which the lands so held were situate or 
were to be services connected with the administration of that village. 
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Held, on the evidence, reversing the High Court, that the defendants 
(Shet Sanadss) who held minor inams created by the plaintiff’s 
ancestors in the inam village of the plainuff, a Desai, were liable to render 
to the plaintiff personal services generally. 


It is not always easy in India to prove even recent happenings satis- 
factorily by oral evidence. 


Appeal No. 19 of 1927 from the judgment and decree of 
the High Court, Bombay (MacLeod, C.J. and Crump, J.), dated 
the 5th January, 1925, reversing a decree of the First Class Sub- 
ordinate Judge of Belgaum, dated the 1st June, 1922. 

The material facts of the case are set out in their Lordships 
judgment. l 

Loumdes, K.C., Raikes and Parikh for appellant. 

The respondents were not represented at the hearing. 

27th Nov. 1928. The judgment of their Lordships was 
delivered by 

SIR Jonn WaALLIS.— [his is an appeal from a decree of 
the High Court at Bombay reversing a decree of the Sub- 
ordinate Judge of Belgaum and dismissing a suit brought by 
the plaintiff, the Desai of Vantmuri, to eject the defendants 
from oertgin lands held by them on service tenure in the village 
of Nagannanoli in case of thcir not agreeing to render to the 
plaintiff the services claimed from them, and also for damages. 

The important office of desai had formerly been heredi- 
tary in the plaintiffs family ; and Nagannanoli, one of the 
villages which had formed the watan or endowment of the 
office, had been confirmed to them in inam by the British 
Government after the office and its duties had ceased to exist. 

According to the plaint, the plaintiff’s inam lands in the 
village included three parcels, A, B, C, containing 74 bighas, 
34 bighas and 7} bighas respectively, of which A and B had 
been granted by the plaintiff’s ancestor to one Shivappa Iti in 
Fasli 1180 (1769-70) and C had been granted to his son, 
Appanna Bhimanna Iti in Fasli 1247 (1836-7) for badal 
mushahira, or stipend in land for the services they might be 
called on to render in the desgat, or desai’s district. The de- 
fendants’ family had, it was alleged, continuously rendered 
service as a peon and a shagirti, or attender, until August, 1917, 
since which time, on the evil advice of the plaintiff’s enemies, 
they had ceased to do him ‘service. 

The defendants in their written statement denied that their 
lands had been granted to them on these terms or that they 
had in fact rendered service as peons and shagirtis. They. and 


-~ 


their ancestors, they alleged, had all along been doing service at 
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Nagannanoli as sanadis, and were willing to continue doing so. 
In 1917 the plaintiff, with the evil object of depriving them of 
these lands, had required them to stay at Vantmuri, the village 
where he resides, and to do service in his house to which service he 
was not entitled. They denied that the grants mentioned in the 
plaint were genuine, and alleged that they held the suit lands as 
kadim sarva inams—that is to say, ancient revenue-free grants 
for village service—and that the plaintiff had no control over 
them or right to dismiss them or resume their lands, as they were 
under the control of the British Government. 4 


The Subordinate Judge, in a lengthy judgment containing a 
full precis of the documentary and oral evidence, held that the 
defendants’ inams in the village were not kadim, that the grants 
relied on by the plaintiff were genuine, and that the evidence 
showed that the plaintiff was entitled to the services which he 
claimed from the defendants and the defendants refused to 
render. He accordingly decreed the plaintiff’s suit. This 
decree was reversed by the High Court on appeal. The learn- 
ed Chief Justice, who delivered the judgment of the Court, 
accepted the genuineness of the grants relied on by the plaintiff, 
but held that the earlier grant was for rendering ser¥fce as a 
village peon, and that the later grant did not show what service 
was to be rendered, but, he added: 

“I think it 18 apparent [rom the record that these lands were to’ be 
held by the dgfendamts’ family in return for rendering services as shet 
sanadıs, that ıs to say, they were to be servants m the village of 
Nagannanoh, not only to help im the admimstrauon of the village, but 
also to render services in connection with that village.” 


He went on to observe that the first defendant and his father 
had no doubt been rendering personal services on occasions to the 
desai, but that it could not be inferred that these services were 
other than voluntary. He was ef opinion that the documentary 
evidence did not support the plaintiff’s case, and that the oral 
evidence did not go further than to show that oy occasions the 
first defendant and his father had rendered personal services. 
With these general observations he allowed the appeal and dis- 
missed the suit. f 

In the unfortunate absence of the respondents, who are not 
represented by counsel, their Lordships have had to examine 
the whole record, both with the valuable assistance of the learn- 
ed counsel for appellant and independently, and have arrived at 
a different conclusion as to the nature of the services the defend- 
ants were to render. 
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It will be convenient in the first place to deal with the 
defendants’ contention that their inams were kadim or in exist- 
ence before the grant to the plaintiff’s predecessors, which, if 
proved, would be fatal to the plaintiff’s case. The question 
whether, when a village was held in inam, the lesser inams in 
the village were kadim or ancient, or jadid or modern, was of 
great importance in the inquiries which were held under the 
Governor-General in Council’s Act (XI of 1852) for the adjudi- 
cation of titles claimed to be wholly or partially rent-free in the 
Presidency of Bombay, because, if they were kadim or in exist- 
ence at the date when the village itself was granted in inam, 
the right of resumption would be vested in the Government and 
not in the inamdar, as is correctly stated in the written state- 
ment. This question came before the Board in Laymanrao 
Madhavrao v. Shriniwas Lingo. Now it appears from Ex. 162, 
a village return furnished to Government in 1860-61, that there 
had been an inquiry by the revenue authorities—in all proba- 
bility one of the inquiries for the purposes of the Act, which 
were being held throughout the Presidency—and that it had 
been decided that the inams of twenty shet sanadis in the village 
includiag.the defendants were jadid (that is to say, modern) 
and not kadim and that the right of resumption was in the 
inamdar. 


In their Lordships’ opinion this document shows that the 
defendants’ inams were not kadim; and the same result follows 
from the concurrent finding that they were created by the plain- 
tiff’s predecessors in 1770 and-1837. These grants, however, 
only cover lands A and C in the plaint, but Ex. 162 shows that 
in 1860-61 Appanna, son of Bhima bin Shevanna, the defend- 
ant’s ancestor, was holding B as well as A as a shei sanadi, and 
there are not sufficient reasons for holding that it was held on 
a different tenure. 


It being found then that the defendants’ inams were jadid 
or created by the plaintiff’s ancestors, the question is, were they 
created for purely village service or for personal service generally. 
It appears from the documents already cited that the defendants 
were described as shet sattadis, as found by the learned Chief 
Justice. 

A shet sanadi in Wilson’s Glossary is defined as 

‘(Qne holding a sanad or grant of lands for military service, appled 


especially to a lodal militia adang also as police and as garrisons of forts: 
AN NA AA DN NEG i ag ce ee eee 


J. (1927) L.R. 54 L.A. 380. I.L.R. 51 B. 830: 53 M.L.J. 475 (P.C.). 


LVI] THE MADRAS LAW JOURNAL REPORTS. 433 

also an assignment or grant of revenue of land for certain services; the 
assignment, as well as the office, may be hereditary.’’ 

There is nothing in this definition to support the view of the 
learned Chief Justice that the services were to be rendered in the 
village itself or were to be in connection with the administration 
of the village, nor is it in their Lordships’ opinion in accordance 
with the evidence in the case. 

The grant of 1770, Ex. 117, in favour of the defendants’ 
ancestor, Itakari Shevanna, was made in succession to a pyadi, 
or peon who was removed, and would also seem to have been 
granted on peon service; but there is nothing to show that such 
service was to be confined to the village. In Ex. 118, the grant 
of 1837, the nature of the service is not specified. There is, 
however, in Ex. 1/5, a statement made by Basavaprabhu, the 
Ist defendant’s father, in 1873, after the death of his father 
Appanna, that the inam lands (which appear from the measure- 
ment given to include the three parcels in the plaint A, B and C) 
had been continued to him by the sansthan, and that he alone 
did the service of the sansthan. The word sansthan, which is 
the same as samastanam in use on the east coast, means resi- 
dence, and is a respectful way of speaking of persons,aé posi- 
tion such as a rajah, a zamindar or a desai. It is also used in 
speaking of a temple. The statement therefore is that the de- 
fendants’ ancestor was in the service of the desai generally. 

As regards the oral evidence, the learned Chief Justice has 
commented off the fact that it only shows that personal service 
was rendered by the Ist defendant and his father, but, as it 
appears from Ex. 175 already mentioned that the 1st defend- 
ant’s grandfather died in 1873, or earlier, it would be unrea- 
sonable to expect oral evidence as to personal service having 
been rendered in his lifetime. It is not always easy in India 
to prove even recent happenings satisfactorily by oral evidence; 
but in this case we have the admissions of the 1st defendant as 
to the services rendered by his father himself and his son, the 
2nd defendant. The correspondence no doubt shows that the Ist 
defendant did work for the plaintiff in his own village of 
Nagannanoli, and also used to be sent as a peon or messenger 
from Nagannanoli to Vantmuri, where the plaintiff resided. 
It is, however, also proved that the first defendant, who was 
one of the twenty shet sanadts in his village, did turns of service 
at Vantmuri, the plaintiffs headquarters. Further, the first 
defendant admits that he had a wife ateVantmuri, that he used 
to stay there doing service and that he used to serve there under 
the Chief Kharbari for two or three months at atime. The 


R—55 


at 
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service consisted in sitting in the chavadi, going to Belgaum and 
bringing medicine, etc., bringing waseel (money) from villages, 
and taking letters and papers to other people. Whenever he 
stayed at Vantmuri, he did this service. That is to say, it was 
ordinary peon service. 

He also had to admit that he went about with the plaintiff 
and his son to such places as Bombay, Poona and Bellary and 
rendered them personal service there. His own admissions 
therefore furnish strong corroboration of the plaintiff’s evidence, 
and show in their Lordships’ opinion that he was in the habit 
of rendering personal service to the plaintiff outside his own 
village of Nagannanoli though no doubt he was allowed to re- 
main there for long periods and whilst there was employed to 
attend to the plaintiff’s affairs, as appears from Exs. 94 to 99. 
He further makes the significant admission that he was one 
of twenty shet sanadis in the village, and that he was the only 
one who had ceased to do service. He states that he had spent 
Rs. 20,000 on the suit lands in sinking wells, etc., and it may 
well be that having risen in the world, he had become unwilling 
to go on rendering the customary services to the plaintiff. 

Ön the other hand the fact that the plaintiff in his plaint 
only seeks to evict the defendants in case of their still refusing 
to render the customary services lends no support to the defend- 
ants’ allegation that the suit was brought with a view of depriv- 
ing the defendants of their lands. 4 

There is one other consideration of a general character to 
which their Lordships will refer. As already stated, there are 
twenty sket sanadis in the village of Nagannanoli, who are in the 
service of the plaintiff and are not, as the defendants contended, 
village officers holding kadim inams and subject to the reveriue 
authorities. The explanation would appear to be that the posi- 
tion of the plaintiff’s ancestors as hereditary desais rendered it 
necessary for them, according to the custom of the country, to 
have a large retinue of peons and attenders in their service. 
That service, according to the definition of shet sanadi, in 
Wilson’s Glossary, included military service which has since’ 
become obsolete, leaving them liable only to personal service 
of a non-military character; but there is no reason for suppos- 
ing that either formerly or in recent times that service was con- 
fined to the village in which their inam lands were situated. 

One further poist remains to be dealt with, The Ist 
defendant in his evidence denies that more than one of the 


‘family rendered service at a time. The plaint claims that the 
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plaintiff is entitled to the services of two people and this is not 
denied in the written statement or in the grounds of appeal to 
the High Court. Looking at the pedigree set out in the Sub- 
ordinate Judge’s judgment, it appears that the grant of 1770 
was made to Shevanna, the father of Bhima, and that the grant 
of 1836 was made to Bhima’s son Appanna. As Bhima died 
about 1857, it is clear that both the father and son were render- 
ing service at the same time under their respective grants, and 
the exhibits referred to in the Subordinate Judge’s judgment show 
that this state of things continued until Bhima’s death, since 
which time both inams have been enjoyed by the same people. 
The oral evidence as to rendering service by two members of 
the family is, no doubt, meagre; but there appears to be no 
sufficient reason for holding that the obligation to render service 
of two persons has come to an end. 

In their Lordships’ opinign the appeal must be allowed, the 
decree of the High Court reversed, and the decree of the Sub- 
ordinate Judge restored with this modification that the defend- 
ants are to have three months from the date of the Order in 
Council in which to render the service to the plaintiff, and that 
the defendants do pay to the plaintiff his costs here aff in the 
Courts in India. Their Lordships will humbly advise His 
Majesty accordingly. - 

Solicitors for appellant: T. L. Wilson & Co. 

KJR œ Appeal alowed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras.] 


PRESENT:—Lorp BUCKMASTER, LORD SHAW, LORD BLANES- 
BURGH AND SIR Joun WALLIS. 


K. L. S. V. E. Annamalai Chetty .. Appellani* (PIF.) 


v. 
K. L. S. V. E. Subramanian Çhetty and P 
others .. Respondents (Defis.). 


Hinda Low—Joint famuy—Member of—Self-acquintions by—Right of 
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| A member of a joint undivided Hindu family can make separate acquisi- 

tion of property for his own benefit, and unless it can be shown that the 
business grew from joint family property, or that the earnings were blended 
with joint family estate, they remain free and separate. 

The burden of proving, in an action for partition of joint family pro- 
perty, that any particular item of property is joint, primarily rests upon the 
plaintiff, though circumstances may readily cause the onus to be discharged. 

Although time cannot run against 2 claim to partition joint family estate 
unless there has been definite exclusion, yet, where the question is whether 
property alleged to be joint family property is really such or is only the 
separate selt-acquisition of the defendant, and it appears that the plaintiff 
instituted proceedings to assert his mght in the property on the footing that 
it is joint family property only years after his right therein was openly and 
definitely challenged by the defendant, the delay m the institution of the 
proceedings raises a presumption against the plaintiff and justifies the infer- 
ence that his claim‘is a stale claim. 

Their Lordships necessarily attach much weight to the opimon of- 
the Trial Judge that the evidence of a witness was unsatisfactory. 

Appeal No. 124 of 1927 from a judgment and decree, dated 
tle 26th January, 1926 of the High Court of Judicature at 
Madras (Coutts Trotter, C. J. and Ramesam, J.), reversing a 
judgment and decree, dated the 27th April, 1923, of the Court 
of the Subordinate Judge of Sivaganga. 


The appellant and the first respondent are brothers, and the 
minor second ‘and third respondents are the sons of the first 
respondent. The first Court came to the conclusion that there 
was some nucleus of ancestral property and decreed the appel- 
lant’s claim in part. The High Court held that the property 
in the hands of the first respondent was his self-aequisition and 
that there was no nucleus and dismissed the appellant’s suit. 
The judgment of the Court, which was delivered by Mr. Justice 
Ramesam, concludes as follows :— 

“On the whole it seems to us that there 1s no definite proof by the 
plaintiff of any nucleus of joint family property which could have form- 


ed the basis of acquusihon by the first defendant of the properties now 
possessed by him, and the plaintif is not entitled to a decree.”’ 


Lowndes, K.C. and Subba Row for appellant. 

De Gruyther, K.C. and Narasimham for respondents. 
‘ Oth Nov. 1928. The judgment of their Lordships was deli- 
vered by 

Lorp BucxkmasTER.—The appellant claims that he, -his 
brother the first respondent, and his brothers’ two minor sons 
who are the second and third respondents, together form a joint 
and undivided family governed by the Mitakshara law as admi- 
nistered in Madras, and consequently that a half share of a 
dwelling house and certain other property in the possession of 
the°first respondent are joint estate. That the family is a joint 
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family and that it still remains undivided is not in dispute; the 
real question is whether there exists any joint property in which 
the appellant would be entitled to share. The appellant and the 
first respondent are the sons of one Vairavan Chetty, who is 


stated in the evidence to have died in 1883, but is found by the, 


Court to have died in 1886; the statement in the evidence may 
be a misprint, or it may be a misunderstanding— 1886 appears to 
have been accepted as the date of his death. Apart from the 
two brothers the father left him surviving a widow and two 
daughters, but the only property which it is established that he 
possessed was a share or interest in a house along with his 
brother, and certain funds in respect of which the first respond- 
ent received Rs. 1,129-1-6 on the 6th March, 1899, and 
Rs. 580-11-0 on the 18th June, 1905. Beyond this and some 
vague reference about jewellery belonging to the widow, there 
ig no evidence that he left any property at all. The first res- 
‘pondent was born in 1873 and was a lad of 13 years when his 
father died. The appellant was a mere child. In 1887 by a 
document which settled a dispute as to the division of the house, 
Rs. 220 was fixed as the price of the share of the fagher and 
this sum is stated in the award to have been paid to the first 
respondent. In 1888 a site for a new house was bought for 
Rs. 300 and upon it in 1890 a house was built, and was further 
enlarged in 1905. The house is now of considerable value and 
it is one of the items in which the appellant claims a half share. 
The appellant’s brother appears from the earliest time to have 
engaged actively in business on behalf of money-lenders, and 
ultimately became a partner in some money-lending firm. The 
appellant originally claimed a share in the money so earned 
upon the ground that the business had been implemented from a 
nucleus of joint family estate. It is sufficient to say that, apart 
from the fact that the initials of the firm’s name under which 
the first respondent trades is V. E. S. P. L., which is alleged 
to be a combination of V. Es denoting the father of the parties 
and S. P. L. the firm of N. A.S. P. L., there is no evidence 
whatever to warrant this claim, and their Lordships agree with 
the High Court in thinking these letters are an unsafe guide- 
A member of a joint undivided family can make separate acqui- 
sition of property for his own benefit, and unless it can be shown 
that the business grew from joint family property, or that the 
earnings were blended with joint family estate, they remain free 
and separate. That part of the claim therefore wholly fails. 
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So also in their Lordships’ opinion does the claim in res- 
pect of the two sums of 1,129 and 580 rupees. The account 
furnished, showing expenditure of moneys approximately equi- 
valent to these sums after their 1eceipt, is sufficient at this lapse 
of time to discharge the respondent from any further obligation 
in respect thereof. The real diffculty is with regard to the 
house. Of direct evidence that its site was acquired or its struc- 
ture built out of joint estate there is absolutely none. This is 
not surprising; the transaction took place forty years ago when 
the appellant was a mere child, and there seems no contemporary 
witness who had knowledge of the facts. It is, of course, true 
that the amount received for the share of the original family 
house is very near to the sum used for the purchase of the new 
site, and it is likely also that a sum available out of joint estate 
would have been used for this purpose. Beyond this it is im- 
possible to go. 

Now the family appears to have had no money and their 
needs must have been urgent for the widow had herself and 
three little children to look after apart from the respondent 
It is j reasonable to suppose that the money was required 
and used ior present necessities as that it was kept for twelve 
months and then with some slight addition used to purchase a 
new site. The matter is, however, complicated by further con- 
siderations; the new site is said to have been bought in the name 
of the first respondent. This is indeed accepted ky the appel- 
lant, théugh the proper evidence of the fact is not forthcoming 
and it is difficult to see where the respondent acquired the money 
to enable him to make such purchase for himself. The account 
he gives is a striking one. He says that from 1885 to 1888 he 
had been away serving as an apprentice, and at the end received 
500 rupees as a present out of which he purchased the site. The 
learned Subordinate Judge thought that his evidence was un- 
satisfactory and their Lordships necessarily attach much weight 
to such an opinion, but one of the,reasons for doubting his evi-_ 
dence appears to their Lordships to be slender. The learned 
Judge says: 

“The Ist defendant says he paid Rs. 300 out of this amount for 
effecting purchase of the site. He has undoubtedly given unsatisfactory 
evidence in regard to this matter. He would at one time state he brought 
all the Rs. 500 home from foreign parts when he returned and another time 
assert that he had deposited part of this amount (400 rupees) in S.S.A. 
firm and had drawn upon it fer purchase moneys by means of a hundi from 
here As the plaintiff’s Vakil put it, this hundi is important evidence for 
showing from whom moneys were drawn and why the same was required, 
and one would- -expect thet, after moneys paid out, the hundi-will have 
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been reclaimed and secured as part of the title-deeds appertaining to the 
site purchased.’’ - 


It seems quite possible that a man might say he had brought 
home 500 rupees when in fact 400 were owing to him from a 
responsible firm, and the consideration that the hundi by means 
of which this sum was drawn was not produced does not seem 
convincing since it was not the kundi by which the purchase 
money was paid, but it was the means by which the respondent 
was put in funds to pay the price. Even if it were originally 
kept the effect of its non-production is weakened in effect by 
the lapse of time. The statement that it is incredible that 
the respondent was in service for three years before 1888 is 
more difficult, but in 1886 he appears to have been regarded as 
capable of giving a receipt for money, and in 1888 a conveyance 
is made in his name; their Lordships are strengthened in think- 
ing that the early maturity of boys in that district does not cause 
the story to be as incredible as it would be here, since it is in- 
deed accepted by a learned Judge having such intimate know- 
ledge of native customs as Mr. Justice Ramesam. In these 
circumstances their Lordships would greatly hesitate before 
asserting against his experience their view of what jkewould be 
possible or probable for a boy to do in Rangoon. It may be 
added that the learned Subordinate Judge finds support for 
his doubt as to the respondents’ evidence in the evidence of 


Annamalai Chetty, and if bis evidence were accepted it would - 


afford strog ground for disbelief in the respondents’ tale, but 
the learned Subordinate Judge concludes his examination of 
this matter with the following statement: 

‘*While I am not prepared to place much faith upon the evidence of 
P.W. 1, Annamalai, I still do think that first defendant’s story of his present 
of Rs. 500 during a period of apprenticeship is quite unlikely ’’ 

Unlikely it may well be, but their Lordships can find no 
sufficient material to enable them to differ from the High Court 
in holding it to be true. 

If in fact the site was purchased by the firs? respondent out 
of his own moneys the rest of the matter becomes reasonably 
plain, because although there is evidence that the maternal grand- 
father furnished some of the material and that through him 
payments of the building were made, yet there is no evidence 
whatever to displace the defendant’s tale that he in fact pro- 
vided the money, nor having regard to his application to his 
business is there any reason to doukt that he.could have ob- 
tained the funds. That the house was occupied by his mother 
until her death, his sisters until their marriages, and the appellant 


~ 
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until he was outcast, is consistent with either view, and is certainly 
not critical against the respondent. The burden of proving in 
an action for partition of joint family property that any parti- 
cular item of property is joint, primarily rests upon the plain- 
tiff. Circumstances may readily cause the onus to be discharg- 
ed, but in this case their Lordships think that this has not been 
done and that in the face of direct evidence accepted by the High 
Court they are not at liberty to speculate as to alternative pos- 
sibilities. They must accordingly hold that the appellant has 
failed. 

It ohly needs to be added that in 1905 the appellant sought 
to mortgage his share of the house. His right to do so was 
challenged and the mortgage money was returned. Following 
on that in 1906 he says: “Let the housework also go on, I 
have no idea at all to live therein,” and in 1915 the defendant 
makes a public notice that the appellant had no power what- 
ever to deal with the house, and it is not till 1919 that these 
proceedings were commenced. Although time cannot run against 
a claim to partition joint family estate unless there has been defi- 
nite exclusion, yet the fact that in 1905 when his right to mort- 
gage was challenged the appellant took no steps, strongly sug- 
gests that at that time when evidence might have been more 
readily available he had no great faith in the value of his claim. 
It is this that their Lordships think was meant in the High 
Court by the statement that the claim was stale. For these 
reasons «they think that this appeal should be dismissed with 
costs, and they will humbly advise His Majesty accordingly. 


Solicitors for appellant: Chapman, Walker & Shephard. 
Solicitors for respondents: Douglas, Grant & Dold. 
K_J.R. l Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT:—Mr. Justice PHImLIPS AND MrR. JUBTICE 
THIRUVENKATACHARIAR. 


Ayyaswami Aiyar .. Appellant® (1st Deft.) 
v. 
Mahadeva Aiyar and two others .. Respondents (2nd PIP. 


and Defis. 2 and 3). 


Hindu Law—Widow—Adverse possession against—Effect of, on rever- 
stoners—Law under Limitation Acts of 1871, 1877 and 1908—Decree agamst 
widow based on adverse possession—Effect agawnstereversioners of—Vaithia- 
linga Mudaliar v Srirangath Anni, (1925) LR. 52 I.A. 322: 1.L.R. 48 Mad. 
883: 49 MLJ 769 (P.C.)—Effect of. 

Adverse possession against a widow or other female heir does not bar 
the reversioners under the Limitation Acts of 187], 1877 and 1908. 

Per Phillips, J —Vaithalinga Mudaliar v. Snirangath Anni, (1925) LR. 
52 I.A. 322: I.L.R. 48 M. 883: 49 M.L.J. 769 (P.C) dosa abi lay down a 
general rule that adverse possession against the widow, whatever its nature, is 
adverse to the reversioner, irrespective of the provisions of Art. 141 of the 
Limitation Act. 


Per Therwenkatachariar, J—Ťhe effect of the observations in Vati/na- 


haga Mudaliar y Srirangath Anm, (1925) L.R. 52 I.A. 32: ILR 48 ML 


883: 49 M.L.J. 769 (P.C.) amounts to this: that a decree passed against 
a widow or other female heir which is otherwise bindi against 
the reversioner under the rule in the Stvaganga case does not cease to be 
bitdig GH HHH Weiely Waun iL nud puwuul un the ground nf nAWATAA 
possession against her which would be of no avail if the reversioner were 
himself the plaintiff. 

Appeal against the decree of the Court of the Subordinate 
Judge of Tuticorin in O.S. No. 49 of 1922. . 

Watrap S. Subramanta Atyar for appellant. 

S. T. Srintvasagopalachariar for respondents. 


The Court delivered the following ` 


JupcmsEnts. Phillips, J.—The appellant is the lst defend- 
ant in a suit brought by the plaintiffs as reversionary heirs of one 
Gurunatha Aiyar impleading numerous other defendants who 
have not appealed. The plaintiffs claimed to beethe reversion- 
ers and this fact was disputetl by the defendants but they only 
put plaintiffs to proof of it P.Ws. 1 to 7 have all given evi- 
dence on the point and their evidence has been believed by the 
learned Subordinate Judge. Certain criticisms have been put 
forward in this Court which contain nothing of sufficient im- 
portance to discredit the testimony of the witnesses who have 
been believed by the Trial Judge who had the opportunity of 
seeing and hearing them give their evidence. It is also signifi- 


— 
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cant that defendants 1 to 3 were not prepared to go into the 
witness box and swear that the plaintiffs were not members of 
their family, a fact which must be within their knowledge. 
We must, therefore, accept the finding that the plaintiffs are 


reversioners. 


The second finding of fact relates to the question of who 
was the last male holder. The plaintiffs say that Gurunatha 
Aiyar was the last male holder but the defendants contend that 
he predeceased his father, Chidambaram Atyar, who was the 
last male holder. The evidence is all on one side, namely, that 
of P.Ws. 2, 4, 5 and 7, which is unrebutted by any evidence for 
the defendants. That evidence is also supported by some prior 
proceedings in Court where the question had been raised. The 
learned Subordinate Judge has believed these witnesses and we 
see no reason to differ from his conclusion. 


The plaintiffs’ case was that Gomathi Ammal, the widow 
of Gurunatha Aiyar, came into possession of her husband’s 
property and surrendered the appeal items to her sister-in-law 
Kamakshi Ammal, and that there was no necessity for that 
surren and, consequently, the plaintiffs entitled to recover 
the properties now. The defendants first of all took the plea 
that Gurunatha Aiyar was not the last male holder but Kamak- 
shi’s father, Chidambaram Aiyar, from whom she, Kamakshi, 
inherited the property. In setting out their case in the written 
statement the plea that Chidambaram Aiyar was the last male 
holder comes first and then we come to para. 11: 

“In the face of it, it is absurd to state in para. 6 of the plaint that 


Gomathi Ammal surrendered some of the properties to Kamakshi Ammal. 
There was no necessity for, such a surrender either ’’ 


Thus ends their first plea. Para. 12 runs: ` 


“Even if it should be proved that Gurunatha Aiyar died after 
Chidambaram Aiyar, inasmuch as the surrender was made to Subhalakshmi 
in the interest of her daughter Kamakshi Ammal and her heirs according 
to the arrangement made by the dayadis with their full consent and as the 
same has been admitted by the plaint and others, that arrangement is 
binding on them.’’ 

This paragraph is a clear admission that, if it should be prov- 
ed, as has been done, that Gurunatha Aiyar died after Chidambara 
Aiyar there was a surrender by Gomathi Ammal as was also 
pleaded by the plaintiffs but not in precisely the same form for 
they alleged that the surrender was direct to Kamakshi Ammal 
whereas the defendants say that it was to Subbalakshmi Ammal 
on Kamakshi’s behalf. On this plea it is incumbent on the de- 
fendants to show that the surrender was a valid surrender and 
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their mere statment that the surrender was valid according 
to the arrangement made by the dayadis does not constitute a 
part of their admission that there was a surrender, but is a plea 
that even if there was a surrender that surrender was a valid 
surrender. It is, therefore, incumbent on the defendants to 
prove the validity of the surrender by the widow of portion of 
the husband’s estate. No attempt whatever has been made to 
prove this. Therefore no question of adverse possession by 
the alienees can arise in this suit and that is apparently the 
reason why that question was not raised in the Lower Court. 
Notwithstanding the pleadings, a very long argument has 
been addressed to us with a view to showing that the judgment 
in Vaithtalinga Mudaliar v. Srirangath Anni is authority for 
holding that adverse possession against the widow is adverse 
possession against the reversioners. It is unnecessary to deter- 
mine the question but I will refer to it briefly. The Privy Council 
Jin that case were considering the prior decisions relating to 
_ the prescription against a widow, more particularly the Siva- 
ganga case, Katama Natchtar v. The Raja of Stvaganga.’ 
After considering the connected cases their Lordships observe: 


: “The result of the cases to which their Lordships have rered shows, 
in their opinion, that the Board has invariably applied the rules of the 
Swaganga case? as sound Hindu Law where that rule was applicable.’’ 


In the judgment the only passage where a reference to 
what the Sivaganga rule really is, is on page 899: 

“In Hari “Nath Chatterjee v Mothurmohiun Gosteamt® it was held 
that the rule in the Sivaganga case to the effect that an adverse* decree 
against a Hindu widow binds those claiming in succession applies equally 
to the case of the daughter ” 

It would appear that the rule in the Stvaganga case refer- 
red to by their Lordships was as stated in that sentence and the 
words are very clear. It has been sought to-extend that rule 
to all cases of adverse possession and that view has been accept- 
ed by one Judge of the Allahabad High Court, who formed the 
minority in a Bench of three Judges, which cowsidered this 
question. It was also held by a single Judge of the Calcutta 
High Court, but the opposite view was taken by a Bench of the 
Calcutta High Court in Siva Prosad Saw v. Sreemati Bhadra- 
mom Dasst.4 With all respect I prefer to adopt the opinion of 
the majority and hold that Vasthialinga Mudaliar v. Srirangath 
Anni does not lay down a general rule that adverse possession 


1. (1925) L.R. 52 I.A. 322: 1.L.R 48 M. 883: 49 M.L. I 769 (P.C)... 
2. (1863) 9 Moo. I-A. 539. s 
E T 20 I.A. 183: I.L.R A 
: 4, (1928) 48 C.L.J.° 
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against the widow, whatever its nature, is adverse to the rever- 
sioner irrespective of the provisions of Article 141 of the Limita- 
tion Act. 

The appeal is dismissed with costs. 

Thiruvenkatachartar, J—I agree and I wish to add a few 
words on the question of limitation which was elaborately argued 
by the learned Advocate for the appellant. The plaintiff seeks 
to recover immoveable properties as the reversioner of Guru- 
natha Aiyar, who died in 1862, on the death of his widow 
Gomathi Ammal, which took place in 1919. Prima facie the 
article of limitation which applies to the suit is Art. 141 of the 
present Limitation Act, 1908, according to which the suit is in 
time as it is filed within twelve years from the death of Gomathi 
Ammal. It is, however, argued for the appellant that they and 
their predecessors were in possession of the properties adversely 
to Gomathi Ammal for more than twelve years. She then re 
presented the estate of her husband Gurunatha Atyar‘and the 
effect of her dispossession for more than twelve years was to . 
extinguish her title to the property as the representative of the 
estate; in other words, that adverse possession for the statutory 
period oA property inherited by a Hindu widow or other female, 
taking a similar estate operates not only to extinguish her title 
thereto, but also the title of the reversiomer who succeeds to the 
estate on her death. A reversioner, therefore, whose title was 
thus extinguished, is not one who-is “entitled fo the possession 
of immoveable properties on the death of a Hindu female” with- 
in the meaning of column 1 of Art. 141 and that Article does not 
-therefore apply to a suit brought by him for possession of the 
immoveable property on the death of the female. In support 
of this contention, the learned Advocate for the appellant relies 
on the decision of the Privy Council in Vatthialinga Mudahar v. 
Srirangath Anni. 

The respondents’ Advocate, on the other hand, contends that 
the propositién that adverse possession against Hindu widow or 
other qualified Hindu female heir for the statutory period bars 
the reversioner also was the rule of law under the earlier regula- 
tions and the Limitation Act (XIV of 1859). But the legislature 
cHanged that rule in Act IX of 1871 by giving a fresh starting 
point of limitation for a suit by a reversioner to recover immove- 
able properties which he became entitled to on the death of the 
widow or other female heir, and that provision has been re-enact- 
ed in the later Limitation Acts of 1877 and 1908. Under Act 


1. (1925) L.R. 52 I.A. 322: 1.L.R. 48 M 883: 49 M.L.J. 769 (PC). 
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XIV of 1859 and the earlier regulations there was only one start- 
ing point of limitation for suits for the recovery of immoveable 
properties and that was from the time the cause of action arose. 
When immoveable property to which a Hindu widow or other 
female heir was entitled was held adversely to her, time began 
to run from the date the adverse possession commenced and the 
suit for the recovery of property whether brought by her or by the 
reversioner who succeeded to the estate after her would be barred 
unless it is brought within twelve years from that date. But Act 
IX of 1871 which repealed Act XIV of 1859 changed the law 
on the point by providing a special article under which the start- 
ing point for limitation for the suit by a reversioner arose on the 
death of the widow, the period of limitation for the suit being 
twelve years from the death of the widow. This provision was 
re-enacted in the later Acts and amplified by including in the first 
column other female heirs also who took the same qualified estate 
as a widow and on whose death the reversioner succeeded. 


It is contended that the effect of this change in the law is 
that adverse possession against a widow which extinguishes her 
rights does not affect the rights of the reversioner as it djd under 
Act XIV of 1859 and the regulations which preceded that Act. 


Referring to the change made by Act IK of 1871 and the 
succeeding Acts, Mr. Rustomji observes as follows: 


“A Hindu widow’s estate and other estates analogous thereto are 
for purposes of limitation assimilated to an estate of an ordinary tenant for 
life. So, as no length of adverse possession against tbe tenant for life 
bars the reversioners, the same result follows in cases arising under Art. 141. 
The law allows the reversioner twelve years from the female heir’s death 
and it is neither in her power nor in the power of any person claiming 
thiough or against her to abbreviate that period [Adverse possession cannot 
run against reversioners until after the death of the widow.j] If the female 
heir never obtained possession on the owner’s death and it was taken and 
continued by another person (in no way entitled to the property) adversely 
to her, the fact that she herself was barred by twelve years of such adverse 
possession against her will mot preclude the reversioner from suing within 
twelve years of her death?” See Rustomji’s Limitation Aet, 4th Ed., p. 726. 


In my opinion this is a correct statement of the law as laid 
down by the several High Courts and the Privy Council in cases 
which arose under the Limitation Acts commencing from Act IX 
of 1871. See also Mayne’s Hindu Law, 9th Ed., para. 643 at 
pages 951 and 952. The change in the rule of limitation made 
by Act IX of 1871 does not however affect any title which had 
been acquired by adverse possession before that Act came into 
force. See Appasami Odayar v. Subramania Odayar.® 


5. (1888) L.R. 15 1.A.,167- I.L.R. 12 M. 26 (P.C). 
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The question then is whether as contended for the appellant 
the Privy Council have in Vaithialinga Mudaliar v. Srirangath 
Anni reaffirmed even with regard to cases arising under the 
Limitation Acts of 1871, 1877 and 1908 the old rule which was 
applied to cases governed by Act XIV of 1859, namely. that ad- 
verse possession which bars a widow or other female heir also 
bars the reversioner. 


A perusal of the judgmeat of their Lordships in that case 
shows that the decision against the plaintiff-reversioner on the 
question of limitation was based on Art. 129 of Act IX of 1871 
and their Lordships expressly say that it is therefore unnecessary 
for them to make any formal pronouncement on the further ques- 
tion which was argued before them, namely, whether adverse 
possession which bars the widow bars the reverstoner also. They 
however proceed to consider the authorities which were cited 
in support of that contention and, after doing so, observe as 
follows :— 


‘(The result of the cases to which their Lordships have referred 
shows, in their opinion, that the Board has invariably applied the rules of 
the Stvaganga case? as sound Hindu Law where that rule is applicable.” 


In the Sivagatga case” their Lordships held that the widow 
who inherits her husband’s estate, though she has only a quali- 
fied interest therein, represents the estate absolutely for some pur- 
poses and that a decree fairly and properly obtained against her 
in regard to her husband’s estate is in the absence of fraud or 
collusion binding on the reversionary heir. 

In Nobin Chunder v. Issur Chunder,® in which the question 
arose under Act XIV of 1859, it was held following the Siva- 
ganga case that as the reversionary heirs are bound by decrees 
relating to her husband’s estate which are obtained against her 
without fraud or collusion, they are also bound by limitation 
by which without fraud or collusion she is barred. This view was 
affirmed by their Lordships in Aumirtolall Bose v. Rajoneekant 
Mitter’ which was also a case in which the question of limita- 
tion related to Act XIV of 1859. 


After the passing of Act IX of 1871 the question as to 
the effect of adverse possession against a female heir as regards 
a suit brought by a reversioner for possession of the estate on her 
death was considered by a Full Bench of the Calcutta High Court 


1. (1925) L.R. 521 A. 32201.L.R. 48 M 883: 49 M.L.J. 769 (PC). 
2. (1863) 9 Moo IA. 539 
6 (1868) 9 W.R 505. 
7. (1875) L.R. 2 I.A. 113. 
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in Srinath Kur v. Prosunno Kumar Ghosa* In that case the 
reversioner was a daughter’s son to whom Art. 142 of Act Ix 
of 1871 did not in terms apply as he succeeded not on the death 
of the widow but on the death of the daughters of the last 
male owner. The learned Judges contrasting the provisions 
of the Act of 1859 with the corresponding provisions in the 
Acts of 1871 and 1877 held that the decision in Nobin Chunder 
v. Issur Chunder® which was passed under the Act of 1859 was 
no longer the law under the Acts of 1871 and 1877 and that a 
‘reversioner who succeeds to immoveable property has under 
the later Acts twelve years to bring his suit from the death of 
the female heir. The Full Bench case in Srinath Kur v. Pro- 
sunno Kumar Ghose® was followed by the other High Courts 
also as laying down the correct rule on the point decided there- 
in „See Ram Kali v. Kedar Nath® and Shrintvasa Raya v. 
Ramappa Hebbara.*” 


All the other cases reviewed by their Lordships in Vatthia- 
linga Mudaliar v. Srirangath Anns’ except the case in Runchor- 
das Vandravandas v. Parvatibat' relate to the effect of decrees 
passed against widows, whether such decrees were passed against 
them in their representative character and hence binding on the 
reversioners under the rule in the Sivaganga case. It needs 
scarcely be observed that any decree passed against a widow 
or other female heir in her i1epresentative character will be 
binding on the reversioner also provided it was a decree fairly 
and properly obtained against her without fraud or collusion. 
If her title to any property alleged to belong to her husband’s 
estate was negatived by such a decree, the reversioner being 
bound by the decree will fail, on the ground of res sudscata if 
he sues for the recovery of the same property; the question is 
not one of limitation but of res judicata. 

The case in Hari Nath Chatterjeq v. Mothur Mohun Go- 
swami,” which is one of the cases referred to by their Lordships, 
was one in which the reversipner’s suit was held barred by res 
judicata. In that case the reversioner sued as heir of the last 
male owner on the death of the latter’s last surviving daughter 
a An She had -brought a suit for the recovery of the 
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properties against the person who was in possession thereof ad- 
versely to her and her suit was dismissed on the ground that it 
was barred by limitation. In the reversioner’s suit it was con- 
tended that the plea of limitation which was successful against 
Sampurna was one which could not be raised against the rever- 


_ sioner having regard to Art. 142 of the Limitation Acts of 1871 


and 1877 and that therefore the decree against Sampurna on a 
ground which was personal to her cannot bar the reversioner’s 
rights. But their Lordships overruled the contention observing 
as follows :— 

“The words ‘entitled to possession of immoveable property’ refer 
to the then existing law. Under that law the plaintiff being bound by the 
decree against Sampurna would not be entitled to bring a suit for posses- 
100. 

With regard to this case both Mr. Rustomji and Mr. Mitra 
in their learned commentaries say that it creates an anomalous 
position ` 
‘‘for while, on the one hand, it has now been well established by all the 
Courts that no length of possession adverse to the female heir would bar 
the reversioner (who has twelve years reckoned from her death within which 
to sue), on the other hand, if she sues to recover the property from the 
person in adverse possession and fails in her suit, the reversioner is barred 
by the daweg.’ See Rustomji’s Limitation Act, 4th Ed, p 728 and Mitra’s 
Limitation Act, Vol II, 4th Ed., page 1035. 

The same anomaly is referred to in the judgment of the 
High Court in that very case which was affirmed by their Lord- 
ships in Hari Nath Chatterjee v. Mothur Mohun Goswami. 
But a reference to the facts of the case as stated im Vatialinga 
Mudaltur v. Srirangath Ann? shows that adverse possession 
against the daughter Sampurna commenced in 1855 when the 
widow Pearimoni died with the result that Sampurna’s rights 
as representing the estate became barred by limitation under Act 
XIV of 1859 and under the then law, as held in Nobin 
Chunder’s case, the adverse possession which barred the 
daughter also barred the reversioner. If the reversioner is 
bound by adverse possession against the widow, a decree against 
her based on such adverse possession would a fortori be bind- 
ing on him. It seems to me that read.in the light of the facts . 
of the case, the reference to “the then existing law” as barring 
the reversioner’s right is applicable as. referring to the state 
of the law prior to the corhing into force of Act IX of 1871 
and in that view there will be no anomaly in the decision of 
their Lordships in Hari Nath Chatterjee v. Mothur Mohwn Go- 


Swanm.* e a 
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The only other Privy Council case considered by their 


Lordships which I need refer to here is the case in Runchordas 
Vandravandas v. Parvattbat’. That case has been regarded by 
all the High Courts as definitely laying down that under the Acts 
of 1871 and 1877 limitation “can never begin to run against 
a reversioner in consequence of any possession or dispossession 
of a female, so long as she holds as heir of the last male.” See 
Mayne’s Hindu Law, 9th Ed., p. 952. 

In Vasthtalinga Mudaltar v. Srirangath Anns in considering 
Runchordas Vandravandas v. Parvatibas* Sir John Edge ob- 
serves that in that case the widows of the last male owner did 
not represent the estate of their husband as they were content to 
hold under his will, the validity of which they did not question 
and that the estate was really represented by the executors of 
their husband’s will and so though the possession of the exe- 
cutors was adverse to the real title of the widows, adverse posses- 
sion against the latter cannot bar the reversioner under the rule 
in the Stvaganga case as the widows did not represent the es- 
tate. In Runchordas Vandravandas v. Parvatibas“ the last 
male owner died in 1869 and the case was therefore governed by 
the Limitation Acts IX of 1871 and XV of 1877. A pertal of the 
judgment of their Lordships in that case and of the arguments 
which were advanced before them by the learned counsel on 
beth sides shows that their Lordships rested their decision 
on the question of limitation upon Art. 141 of Act XV of 1877 
which entitfed the reversioner to bring his suit within twelve 
years from the death of the female. Their Lordships also held 
that Art. 144 which makes the time begin to run from when 
the possession of the defendants became adverse to the plaintiff 
is not applicable where the suit is otherwise specially provided for, 
as in this case by Art. 141. Then as regards the contention based 
on section 28 of the Limitation Act, their Lordships say that 
though the title of the widows may be extinguished by the 
adverse possession of the executors, the reversioner’s title was 
not, as he does not derive hts night from or through them, and 
the extinguishment of their right would not extinguish his. 
This case has ever since been treated as settling the question 
that adverse possession against a widow or other female heir 
does not bar the reversioner under the Acts of 1871, 1877 and 
1908. 

In Vatthtalinga Mudalar v. Srirangath Anns" itself, the plea 
of lim limitation was also based on adverse possession against the 
4 1 (1025) L.R. 52 I.A: 322. LL.R 48 Al. 883: 49 M.L.J. 769 (P.C). 

11. (1899) L.R. 26 I.A. 71: I.L.R. 23 B. 725 (P.C). 
R—57 
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widow Chokkammal held by her adopted son and those claim- 
ing from him from 1862 to 1884 as barring her rights as well 
as those of the reversioner. In 1884 Murugathal, one of the 
defendants in the suit, who was in possession as the heir of 
the adopted son, was dispossessed by the widow Chokkammal. 
Murugathal thereupon brought a suit against Chokkammal for 
possession of the properties which she was dispossessed of, 
maintaining that the adoption by Chokkammal of her ‘husband 
was valid and that even if it was invalid she had acquired a 
title by adverse possession. In that suit the adoption of Muru- 
gathal’s husband was held to be invalid, but she was given a decree 
for possession on the ground of her having acquired title to the 
property by adverse possession against the widow Chokkammal. 


In the subsequent suit brought by the reversioner in which 
Murugathal and others claiming under her were impleadéd as 
defendants, one of their main pleas was that the decree against 
the widow Chokkammal in Murugathal’s suit operated as res 
judicata against the plaintiff in respect of his claim in the suit. 
With reference to that plea their Lordships were inclined 
to the view that though the adoption was invalid, the decree 
in favour ðí Murugathal would be binding on the reversioner 
under the rule in the Sivaganga case. But the main point on 
which the suit of the reversioner was dismissed was that it was 
barred under Art. 129 of Act IX of 1871 and that the title of 
Chokkammal and those claiming after her had undes that article 
as held by the Privy Council in Jagadamba’s case? become extin- 
guished before Act XV of 1877 came into force. It seems to 
me that the effect of their Lordships’ observations in Vasthialinga 
Mudaltar v. Srirangath Ann amounts to this: that a decree 
passed against a widow or other female heir which is otherwise 
binding against the reversioner under the rule in the Sivaganga 
case does not cease to be binding on him merely because it was 
passed on the ground of adverse possession against her which 
would be of nô avail if the reversioner were himself the plain- 
tiff. It may be that the result may be anomalous as has been 
observed with reference to Hari Nath Chatterjee v. Mothur 
Moluin Goswamr that the reversioner is affected by the widow 
suing the trespasser and failing in her suit, but he is not affected 
if she remains inactive and takes no steps to recover the property 
from the trespasser. 


— 











1. (1925) L.R. 52 I.A. 322: I L.R. 48 M. 883: 49 M.L.J. 769 (P.C) 
3 (1893) L.R. 201.A 183: 1.L.R. 21 C 8 (P.C) 
12. (1886) L.R. 13 I.A. 84: I.L.R. 13 C 308 (P.C) 
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In the case before us, there is no question of any previous 
decree against the widow and the contention rests merely upon 
adverse possession against the widow. The evidence does not 
show when adverse possession against Gomathi Ammal com- 
menced; but even assuming that such adverse possession com- 
menced on the death of Gurunatha Aiyar, Gomathi Ammal’s 
rights as representing the estate were not barred when Act 
_ TX of 1871 came into force. Unless it was so barred, the plain- 
tiffs suit is within time as Gomathi Ammal died only in 1919. 

The view I take as to the effect of Vatthialinga Mudaliar 
v. Srirangath Anni! is in accordance with that of the majority 
in the Full Bench case in Bankey Lal v. Raghunath Sahat and 
that of the Calcutta High Court in Siva Prosad Saw v, Sreemats 
Bhadramoni Dassi." 

Aurabinda Nath Tagore v. Manorama Delt,* which is a deci- 
sion of a single Judge, was also 1elied on on behalf of the appel- 
lant. This was a case relating to trust properties. The female heir 
in that case who had been dispossessed of property for more than 
twelve years was entitled thereto not as the heir of the last male 
owner but as the trustee of the properties, in which capacity there 
is hardly any difference between a male trustee and a female 
trustee. See Pydigantam Jagannadha Row v. Rama Doss Pat- 
natk..° That case has no bearing on the point and the obser- 
vations of the learned Judges as to the effect of Vatthialinga 
Mudaliar v. Srirangath Arm with which I am unable to con- 
cur, are obtter. 

I am, therefore, of opinion that the learned Suitord inate 
Judge was right in holding that this suit is not barred by 
limitation. 

A.S.V. — Appeal dismissed. 
[FULL BENCH. | 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. | 
PRESENT:— SIR Murray, Coutts Trotter, Kt., Chief 
Justice, Mr. JUSTICE Opcers AND Mr. JUSTICE BEASLEY. 


The Commissioner of Income-tax, Madras .. Petittoner* 
Y, 
Messrs. Massey & Co., Ltd., Madras .. Respondents. 


Income-tax Act (XI of 1922), S. 10 (2) (vu) —Deprecration tn respect of 
‘buildings, etc ’’’—Allowance on account of—Claim to—If personal—Purchase 
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*O.P. No, 138 of 1928 . 29th “November. 1928. 
1. (1925) L.R. 52 I A. 322: I.L.R. 48 M. 883: 49 M.L.J. 769 (P.C). 
4 (1928) 48 C.L.J. 368 13 A.I.R. 1928 A. 561 (F.B.). 
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by one company of another as d going concern—Allowance on account of 
depreciation in respect of “‘buikdings, etc ’’—Claim, of latter to—Right of 
former to benefit of-—Calanlation of depreciation—Basis proper of—Res 
judicata—Income-tax proceedings—Inapplicabikity to. 


The petitioner company (the new company), 2 company incorporated 
under the Indian Companies Act, purchased the business of another com- 
pany (the old company), also incorporated under the Indian Companies 
Act, as a going concern as from lat January, 1924. The petitioner company 
thereafter carried on the business formerly carried on by the two cam- 
panies—the petitioner company and the old company. In 1926 the petitioner 
company claimed a deduction on account of depreciation in respect of the : 
buildings, machinery and plant that belonged to the old company, to which 
deduction the old company would have been entitled under S. 10 (2) (vi) 
of the Act if it had carried on business, to which effect was not given 
during the period of the existence of the old company, and which the peti- 
tioner company had no opportunity of claiming before 


Heid, (1) that the deduction on account of depreciation was not personal 
to the old company and that the petitioner company was entitled to it, and 
(2) that the calculation of the depreciation must be made on the 
original cost to the old company and not on the value at which the build- 
ings, machinery and plant were taken over by the petitioner company. 
The principle of res judicata is inapplicable to income-tax proceedings, 
Case stated by the Commissioner of Income-tax, Madras, is 
as follows:— 
I Wawe the honour to refer the following case for the deci- 
sion of the Hon’ble the Judges of the High Court under S. 66 (2) 
of the Indian Income-tax Act (XI of 1922). 


2. Messrs. Massey and Company (hereinafter referred to 
as the petitioner Company) object to an assessment made on 
them for the year commencing the Ist April, 1927 on a net 
income of Rs. 1,19,578. 

3. The following facts were proved or admitted :— 

(a) The petitioner Company is a Company incorporated 
under the Indian Companies Act. It owned lands and buildings at 
Tondiarpet, Madras, and there carried on business as Engineers and 
iron founders and dealers in oil engines, machines and general 
hardware. 

(b) The Madras Engineering Works (hereinafter referred to 
as the old Company) was another company incorporated under 
the Indian Companies Act. It owned lands and buildings at Roya- 
puram and there carried on business almost similar to that carried 
on by the petitioner Company, with the addition of a department 
which dealt with in printing machines and types. 

(c) The petitioner Company carried on a fairly prosperous 
business, whereas the old Company which had come into being 
mainly for the purpose of taking over a business which was pre- 
viously being carried on under the style of “The Madras Engineer- 
ing Works” (Messrs. Oakes & Co., Ltd., Proprietors) incurred 


. losses in its business from the date of its inception in 1920 with 
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the result that according to its Balance Sheet as on 31st December, 
1923 it had suffered a net loss of over Rs. 5,00,000. 

(d) At the end of 1923 the Directors of the old Company 
with a view to eliminate the competition of the petitioner Company 
acquired a controlling interest in the shares of the petitioner Com- 
pany and arranged for the amalgamation of the two businesses 
carried on by the petitioner Company and the old Company res- 
pectively. 


(e) By a resolution of the Directors, dated 5th January, ` 


1924, the petitioner Company resolved to -purchase’ the business of 
the old Company as a going concern as from Ist January, 1924 for 
the consideration following, vis 

“Rs. 10 lakhs of ordimary shares in Massey & Co, Ltd. (petitioner 
Company) issued as fully paid up to the nominees of the Madras Engineer- 
ing Works, Ltd. (old Company); Rs 32,000 and Rs. 3,76,000 being the 
consideration of the land and buildings respectively; Rs 3,52,000 being 
the consideration for the moveable plant consisting of machinery, etc; 
Rs, 2,00,000 fixtures and fittings; Rs 70,000 loose tools; Rs. 18000 motor 
cars and launches; Rs. 14,000 electrical plant; Rs. 50,000 and Rs. 2,40,000 
being the consideration for the remaining assets after providing for llabili- 
ties and expenses.’’ 

The petitioner Company has since- that date been carrying on 
the business formerly carried on by the two companies—the peti- 
tioner Company and the old Company. 

(f) The original cost of the buildings, machinery and plant 
of the old Company as on 3ist December, 1923 amounted to 
Rs. 7,97,453 and on this amount the old Company was entitled if 
it carried on business to claim an allowance on account of deprecia- 
tion under section 10 (2) (vi) of the Income-tax Act. In the 
years of account (calendar years) 1920, 1921, 1922 and +1923 the 
business of the old Company had 1esulted in losses and no allowance 
on account of depreciation had therefore been given to it. The 
total amount of depreciation that the old Company was entitled 
on Ist January, 1924 to carry forward under proviso (b) to sec- 
tion 10 (2) (vi) of the Income-tax Act and claim as a deduction 
against its profits chargeable to income-tax in the following years 
was Rs. 1,38,984. 


(g) The business of the old Company wgs purchased by. 


the petitioner Company, as stated above, on Ist January, 1924. 
The assessment on the old Company for the year 1924-25 (based 
on the profits of the calendar year 1923) was therefore made on 
the petitioner Company as successor within the meaning of sec- 
tion 26 of the Income-tax Act though the assessment did not 
result in any tax becoming payable. In the assessment made on 
the petitioner Company for the same year, the petitioner Company 
was further allowed a set-off for the trading losses of the old 
Company against its own taxable profits, A copy of the order of 
the Commissioner under section 33, dated 24th March, 1925 is 
filed marked Ex. A, 
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(4) The business of the petitioner Company resulted in a 
loss in the calendar year 1924. No assessment was therefore made 
on it in the year 1925-26 and it was further permitted to carry 
forward the depreciation due to it for that year as a deduction 
against its profits in the following year. 


(+) In the year 1925 the petitioner Company made a profit 
of Rs. 1,39,144 but again no assessment was made on the com- 


_pany in the year 1926-27 as it was found that the deduction on 


account of depreciation due for that year and that carried for- 
ward from the preceding year together exceeded the profits that 
arose to the Company 


4. During the year 1926 the profits and gains that accrued to 
the petitioner Company from its business amounted to Rs. 2,08,512. 
This profit it admitted for the assessment of the year 1927-28 but 
claithed a sum of Rs. 2,41,924 as a deduction on account of depre- 
ciation due to it, as shown under— 


Rs Ra. 

(4) Deduction on account of depreciation in res- 

pect of the buildings, machinery and plant that 

belonged to the old company and to which 

effect was not given during the period of its 

existence [see para 2 (f)] : ; 1,38,784 
(ss) Depreciation due in the assessment of 1925-26 

to which effect was not given owing to there 











beitg no profits chargeable for that year .. 81,360 
Depreciation due in the assessment of 1926-27 .. 80,404 
1,61964 
Deduct amount allowed in the assessment of 
1926-27 .. 1,39,144 
22,620 
(#i) Deduction on account of depreciation in the 
assessment of 1927-28 E se ae 80,520 
2,41,924 





The depreciation worked by the petitioner Company for the 
years 1925-26, 4926-27 and 1927-28 (years of account 1924, 1925 
and 1926) was based, in respect of*the buildings, machinery and 
plant taken over from the old Company on their original cost to the 
old Company and not on their original cost to the assessee, i.e., 
the petitioner Company. 

On the basis of the figures contained in the preceding para- 
graph the petitioner Company contended that no assessment should 
be made on it for the year 1927-28 and further claimed that it 
should be permitted to cafry forward a sum of Rs. 33,412 being 
the allowance for depreciation which could not be given effect to 
in the assessment of that year, 
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5. The Income-tax Officer held: 


(i) that the depreciation due to the old Company was per- 
sonal and that the petitioner Company though it was liable as 
successor to the business of the old Company to pay the tax due 
by the old Company in the year of succession was not entitled 
to any deduction on account of depréciation which the old Com- 
pany could have claimed had it been in existence, and 


(u) that the depreciation due to the petitioner Company 
on account of buildings, machinery, plant, etc., taken over from 
the old Company should be worked out on the basis of the cost 
to the assessee, i.e., to the petitioner Company and not on their 
original cost to its predecessor; such cost was ascertainable from 
the terms of the Resolution, dated 5th January, 1924—see para- 
graph 2 (e) above. 

He accordingly worked out the depreciation due to the Bet 
tioner Company as under: 











Rs. 

Depreciation for the year 1924 not given effect to in the 
assessment of the year 1925-26 . 75,928 
Depreciation for the year 1925 ate 75,263 
151,191 

Depreciation allowed against the profits of the year ee 
in the assessment of 1926-27 1,359,144 
Balance to be carried forward 12,047 

Depreciation for the year 1926 to be allowed in the assess- 
ment of 1927-28 76,887 
Total depreciation due * 88,934 


Deducting this amount from the profits of the petitioner Com- 
pany for the year 1926, ie, Rs. 2,08,512, the Income-tax Officer 
assessed the petitioner CEN on the balance of Rs. 1,19,578. 

6. The petitioner Company appealed against the assessment and 
contended tater alta— 

(a) that it should be allowed the depreciation which was due 
to the old Company and to which no effect could bê given during 
the period of its existence, and ° 

(b) that the depreciation on the buildings, machinery and 
plant taken over by it from the old Company should be worked 
out on the basis of their original cost to the old Company and 
not on the value at which they were taken over by it. 

The Assistant Commissioner agreed with the conclusions of 
the Income-tax Officer and dismissed the appeal. | His order is 
filed marked Exhibit B. 

7. The petitioner requires me to state a case and refer for 
the decision of the High Court the following questions of law 
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that arise out of the order of the Assistant Commissioner under 
section 31: -- . 


(1) Whether Messrs. Massey & Co., Ltd., who succeeded 
to the business of the Madras Engineering Works, Limited, are 
entitled to carry forward for the purposes of assessment deprecia- 
tion to which full effect could uot be given in the years previous 
to the succession by Massey & Co., Ltd. 


(2) Whether Messrs. Massey & Co., Ltd. can be allowed 
to caloulate depreciation on assets taken over from the Madras 
Engineering Works, Limited on the original cost of those assets 
to the latter or at the value at which they were taken over by 
Messrs. Massey & Co., Ltd. 


(3) Does the order, dated 24th March, 1925 under section 33 
of the Income-tax Act operate as res judicata so as to prevent 
that decision from being re-opened in assessments made in years sub- 


sequent. 
My opinion on these questions is as follows :— 


Question 1.—Under section 10, sub-section (2), clause (vi) of 
the Income-tax Act, in computing the profits and gains of his busi- 
ness an assessee is entitled to an allowance on account of depre- 
ciation in Pespect of “buildings, machinery, plant or furniture being 
his property.” The depreciation now claimed by the petitioner 
Company is what was due to the old Company before the succes- 
sion. The buildings, etc., for which the old Company were then 
the owners were not therefore used in the business of the petitioner 
Compapy nor were they the property of the petitioner Company 
within the meaning of clause (vi) to sub-section (2) of section 10 
during the years for which depreciation is now claimed. In my 
opinion the deduction on account of depreciation is personal to the 
persons who carry on the business and as the petitioner Company 
did not carry on the business of the old Company during the years 
for which it now claims depreciation its present claim is inadmissi- 
ble. 


Question 2.—Section 10, sub-section (2), clause (vi) of the 
Income-tax Act on which the petitioner Company bases its claim 
enacts that an allowance for depreciation in respect of buildings, 
machinery, etc., should be made in a sum equivalent to such per- 
centage of the original cost to the assessee as may be prescribed. 
The assessee in this case (and the person who claims the allowance 
on account of depreciation) is the petitioner Company and the oti- 
ginal cost to it of the buildings, machinery, etc., taken from the old 
Company is the cost at gvhich it authorised its Directors to pur- 
chase them from the old Company and at which they are valued 
in its accounts. In my opinion the petitioner Company is entitled 
to claim depreciation only on che cost of those assets which it 
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has paid and not that at which they were purchased by the old 
Company. i ; 

Question 3.—Res pidicata presupposes that there are two oppos- 
ing parties, that there is a definite issue between them, that there 
is a tribunal competent to decide the issue and that within its 
competence the tribunal has done so. In a proceeding before an 
Income-tax Officer none of these various elemenfs which are neces- 
sary for the application of the principle of res judicata are to be 
found and in my opinion the doctrine cannot be applied to income- 
tax proceedings. 

M. Patanjali Sastri for petitioner. ° 

Nugent Grant instructed by Messrs. Short Bawes & Co. for 
respondents. | 

The Court delivered the following 

JupcMENTS. Coutts Trotter, C. J—The only question 
1 propose to ask myself in thiscase is whether or no 
there is anything to distinguish it from the Scottish 
case of The Scoltisk Shira Line, Limited v. Lethem. 
That was a very strong Court consisting of the Lord 
Justice Clerk, Lord Dundas, Lord Salvesen and Lord Guthrie. 
Therefore I should feel myself constrained and do feel myself 
constrained to follow those eminent Judges unless it can shown 
that there is either something on the facts to distinguish this 
case from that or that there is a material variation in the lan- 
guage respectively of the Indian and the corresponding English 
section. I say advisedly material because Indian draftsmen for 
some reason are always making little changes of language which 
do not mean anything at all vital to the true construction of 
the Act. With regard to the facts I am unable to see that any- 
body could argue that there is the slightest distinction between 
the relation of Massey & Co., Ltd. here to the Madras Engineer- 
ing Works and the relation between the Scottish Shire Line, 
Limited and the Elderslie Steamship Co., Ltd. of the Scot- 
tish case. , j : 

The only other question is, can we find any difference be- 
tween the language of the Indian Act, with which we are con- 
cerned and the language of the Finance Act, 1907, on which the 
Scottish case was a decision? I am not going to read the two 
sections at length. It is sufficient to say that I have scrutinised 
them very carefully with the aid of counsel and that I am quite 
clearly of opinion that there is no material difference in the 
language and that, whatever was intended to be effected, the 
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scope of the Indian Act is absolutely the same as that of the Eng- 
lish Act. I am therefore of opinion that this case is quite 
indistinguishable from the Scottish case and that the reasoning of 
the learned Judges there apply directly to our case. One con- 
sideration to which I am referring is put forward in Lord 
Guthrie’s judgment at page 100. What he says is this: 

“It appears to me that the argument of the Surveyor of Taxes has 
neither probability nor equity in its favour, because he proposes to treat 
the appellant company as identical with or as the successors of the Elderslie 
Steamship Co., Ltd. (called the old company in the case) for one revenue 
purpose, and neither as identical with nor as the successors of the old 
company for another and not remotely related revenue purpose ’’ 


Similar passages are to be found in the other two learned 
Judges’ judgments. That to my mind is precisely what the 
Income-tax Officer is trying to do in this case and for the rea- 
sons given by the Scottish Court I decline to accede to that course 
being adopted. The answer therefore to the first question is in 
the affirmative; the answer to the second is that the calculation 
must be made on the original cost to the Madras Engineering 
Works and not on the value at which the buildings, machinery, 
etc., were taken over by Massey & Co. The answer to the third 
is in the negative. 

The Crown will pay Rs. 250 costs to the assessees and 
refund Rs. 100. 

Odgers, J. —I agree. 

Beasley, J.—I agree. 


A SN. Reference answered. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :——MR. Justice WALLACE AND Mr. JUSTICE 
‘TTHIRUVEN KATACHARIAR, 
Kamireddi Timmappa . Appellani® (Counter- 
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Provincial Insolvency Act (V of 1920), Ss 37, 28, 29 and 39—Composi- 
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—Crediior named in Insolvency Petition schedule but not included m com- 
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25th October, 1928 








*C.M.A. No. 414 of 1927. 


LVI] THE MADRAS LAW JOURNAL REPORTS. 459 


whose bond composition scheme was based—Right of, to object to order 
of Court allowing such creditor to prove his debt, inchiding his name tn 
composition scheme schedule, and paying htm a dtuidend—Undertaking by 
hbn in surety bond agreeing to Court so ordering—E fect. 

In a case in which a person had been adjudged an insolvent, a com- 
position scheme in which all creditors named in the Insolvency Application 
were to be paid at four annas in the rupee was approved by the District 
Judge and the adjudication was annulled. The scheme was based on a 
surety bond given by the appellant, by which the surety undertook to pay 
the creditors named in the scheme schedule the four-anna dividend provided 
by the scheme, and also to pay into Court such sums as the Court ordered 
to be paid to such creditors as the Court thereafter brought on to the scheme 
schedule. In consideration of his surety bond the assets of the insolvent were 
handed over to the appellant The respondent was a creditor whose name 
appeared in the original insolvency petition schedule but who had not been 
served with notice of the scheme. On an application made by him subsequent 
to the annulment of the adjudication, the District Judge allowed him to prove 
his debt on foot of the composition scheme, ordered his name to be included 
in the scheme schedule, and directed the surety, the appellant, to pay him 
his four-anna dividend. 


Held, that the order of the learned Judge was right. 


Although the annulment of adjudication puts an end to the insolvent’s 
state of insolvency, it does not, in cases such as are contemplated by S 37 of 
the Provincial Insolvency Act where the Court still retains control of the 
insolyent’s assets, put an end to the insolvency proceedings within the meaning 
of S. 28 of the Act All creditors named in the insolvency petition schedule 
are bound by a composition which has been approved by the Comrt and must 
come in on foot of it and cannot have any remedy de kors the insolvency pro- 
ceedings. Any creditor is entitled, unless the Court thinks his application is 
unduly delayed, to prove his debt at any time before the final dividend has been 
paid, and will, when he proves his debt, be admitted on foot of the composition 
to have his name added to those already in the scheme schedule under 
S 29 of the Act and get his dividend at the same rate so far as there 
are still assets available for distribution. : 


Per Wallace, J —It is implicit in the contract under the appellant’s surety 
bond that the inclusion of other creditors in the scheme schedule by the Court 
shall be in accordance with law, and it is open to the appellant to contend that 
the inclusion of a particular creditor in the scheme schedule and that the 
consequent order of the Court that the appellant shall pay him a dividend are 
contrary to law and should be annulled. r 


Per Thirevenkatachariar, J—In the face of the explicit undertaking by 
the appeliant in his surety bond he cannot contend that he undertook to pay the 
dividend to those creditors who proved their debts before the order accepting 
the composition and annulling the adjudication was passed®under S. 39 and 
whose names were included in the schedule annexed to the said order. 


Appeal against the order of the District Court of Bellary, 
dated the 19th August, 1927 and made in LA. No. 739 of 1926 
in Insolvency Petition No. 9 of 1921. 


K. Rajah Aiyar and V. Ramaswanu Atyar for appellant. 

V. S. Narasimhachari for respondent. 

The Court delivered the following è 

Jupcments. Wallace, J.—This appeal is against the delion 
of the District Judge of Bellary in an insolvency matter, The 
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facts necessary to be set out are: In I.P. No. 9 of 1921 one 
Karugodu Seenappa Chetti was adjudged insolvent on 26th Octo- 
ber, 1921. On 22nd December, 1925 a composition scheme 
in which all creditors named in the I.P. were to be paid at four 
annas in the rupee was approved by the Court and the adjudi- 
cation was annulled. The scheme was based on a surety bond 
given by the present appellant, the effect of which will be con- 
sidered later. By that date 16 out of 36 creditors named in the 
I.P. had proved their debts and were included in the scheme sche- 
dule. The present respondent was one of those who had not 
then proved his debt. ` The surety undertook to pay the creditors 
named in the scheme schedule the four-anna dividend provid- 
ed by the scheme, and also to pay into Court such sums as the 
Court ordered to be paid to such creditors as the Court here- 
after brought on to the scheme schedule. In consideration of his 
surety bond the assets of the insolvent were handed over to 
the appellant. On 20th December, 1926 the present respond- 
ent, whose name appears in the original insolvency petition sche- 
dule, applied to be allowed to prove his debt on foot of the com- 
position scheme to be included among the scheme schedule 
creditors awd to be given a dividend thereon at four annas in 
the rupee. The District Judge found that notice of the scheme 
had not been served upon him, allowed him to prove his debt, 
‘ordered his name to be included in the scheme schedule, and direct- 
ed the surety, the appellant, to pay him his four-anna dividend. 
The appellant appeals. His main contentions are that it is con- 
trary to law for the Court to allow a creditor to prove his debt 
after the adjudication has been annulled in consequence of a 
composition scheme, that with the annulment the insolvency pro- 
ceedings came to an end and therefore the Court is no longer 
functioning as an Insolvency Court and that the creditor’s only 
remedy is under the ordinary law, the insolvent being 
no longer entitled to the protection of the Insolvency Court. 
Each of these contentions is open to attack and will be dealt 
with in detail. ji 


I will first however deal with a contention advanced on 
behalf of the respondent that, apart from these points of law 
the contract between the appellant and the Court embodied in 
his surety bond is an absolute answer to the appellant. Under that 
bond, which was executed on 30th November, 1925, the surety 
bound himself to pay tò the District Judge a sum in all of 
Rs. 8,479-11-6 and undertook to pay or deposit into Court with- 
in two months the dividend amount in the scheme schedule 
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allotted to the creditors named therein and further “to pay 
into Court when ordered such sums as may hereafter be order- 
ed by the Court to be paid to such creditors as may be ordered 
to be included in the schedule.” The principal sum secured 
under the-bond is exactly one-fourth, four annas in the rupee, of 
the sum ,total of the debts shown in the insolvency petition 
schedule. The total dividend which was due to the 16 creditors 
who had been already placed on the scheme schedule on 22nd 
December, 1925 at the rate of four annas in the rupee amount- 
ed to Rs. 3,741-1-2, so that the surety was making himself res- 
ponsible beyond that sum for a further sum of about Rs. 4,700. 


It is clear therefore that the schedule approved by the Court ; 


provided for each creditor in the insolvency petition schedule 
being paid four annas in the rupee if his debt was proved to the 
satisfaction of the Court. Thus both the Court and the bond con- 
templated that creditors who had not yet come on the scheme 
schedule might be allowed to come on hereafter, that is, might be 
~ allowed to prove their debt for the purpose of being paid the 
approved dividend of four annas in the rupee. 

Now it is contended for the respondent that inasmuch as the 
Court has now ordered the respondent’s name to be put on the 
schedule it is not open to the appellant to contest that order 
since under the terms of his bond he has to pay whatever sums 
the Court may order up to the limit of Rs. 8,479. I do not accept 
this contention so broadly stated. It is obvious, for example, 
that the bort implies, though it does not state, ihat the limit 
of the surety’s obligations was not so much the lump ‘sum of 
Rs. 8,479 as the payment of a four-anna dividend to each of 
the creditors in the original insolvency petition schedule, and 
that if the Court had ordered him to pay to some creditor not 
on that schedule, the spirit if not the letter, of the bond would 
have been broken. In such a case it would be open in my opinion 
for the surety to plead that the action of the Court was con- 
trary to the contract. It also appears to me implicit in the 
contract that the inclusion ef other creditors in the scheme 
schedule by the Court shall be in accordance with law. It 
cannot be supposed that the parties contracted with the idea 
that one party or the other would not conform to the law. 
It appears to mre therefore that it is open to the appellant to 
take up the position that the inclusion of this creditor in the 
scheme ‘schedule and the consequent order of the Court that 
the appellant shall pay him a dividend*are contrary to law and 
should be annulled. I therefore proceed to consider the legal- 
ity of the Judge’s order. 
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The appellant contends that after the adjudication has been 
annulled the Court cannot allow proof of debt by a creditor. 
He would therefore limit the word “hereafter” in the bond to 
“before the date of annulment of adjudication.” Now, 
is it a correct proposition of law that after the annul- 
ment of an adjudication no proof of debt can be allowed? The 
appellant argues generally that annulment of adjudication ipso 
facto puts an end to the insolvency. This proposition has to 
be examined. But before proceeding to do so I wish to enter 
‘a caveat against my ruling in dlamelu Ammal v. Venkatarama 


. Aiyar being regarded as laying down in broad terms that the 


annulment of an adjudication in all cases puts an end to insol- 
vency proceedings within the meaning of section 28 of the 
Act V of 1920. I have already dealt with that matter in my 
judgment in C.R.P. No. 170 of 1926. 


There are four sections in the Insolvency Act under which 
annulment of adjudication may be ordered: sections 35, 36, 
39 and 43. An examination of these will show that in a case 
under section 36, the state of insolvency is obviously not put an 
end to,.ngr do the insolvency proceedings cease, since these 
continue in another Court. In cases under sections 35 and 39 
the annulment is because the debts have been paid either in full 
or because creditors have accepted part payment in full satisfac- 
tion. In the case under section 43 the adjudication is annulled 
aS a punishment because the debtor has not prosecuted his appli- 
cation for discharge. It is clear that in cases under sections 35 
and 39 the state of insolvency ceases because the debts have 
been paid so far as the insolvent can ensure that result and in 
the case of section 43 it ceases because the debts have not been 
paid and the debtor is to blame for not assisting payment. Sec- 
tion 43 (2) also clearly implies that the debtor’s protection has 
been taken away, that he is again put in the status quo ante the 
insolvency prageedings and he is again at the mercy of his cre- 
ditors. Under section 43 therefose the annulment of adjudica- 
tion is evidently intended to put an end to the insolvency proceed- 
ings as a whole. Sections 35 and 39 do not contain any pro- 
vision similar to section 43 (2) and clearly the annulment of 
adjudication under those sections is not by way of punishment. 
Therefore when the adjudication is annulled because he has 
paid his debts so far as he can, it appears to me the intention 
of the Act is that he sh&ll not be put again in Status quo ante 


Ol 
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the insolvency at the mercy of his creditors, but that his cre- 
ditors those of them at least who are willing to come in under 
the tomposition scheme shall be paid in the insolvency pro- 
ceedings themselves, and that they shall not be left to collect 
their debts de Aors the Insolvency Court. 


This involves the corollary that under section 39 a compo- 
sition binds all creditors in the insolvency petition schedule and 
I think it is clear that this is so. No doubt section 38 (2) 
does not have the word “all” between the words “accepted by” 
and “‘the creditors” but the meaning is clear. In the English 
Bankruptcy Acts of 1883 and 1914 and in the Presidency Towns 
Insolvency Act, section 30, it is perfectly clear on the wording 
that the composition is binding on all creditors mentioned in 
the insolvency petition schedule. “I think it is therefore clear 
that a composition approved by the Court shall be deemed to 
be accepted by all such creditors; that is, the Insolvency Court 
by accepting the composition has provided for the payment of 
all such creditors in the insolvency proceedings themselves, and 
no such creditor can after the Court’s approval of such a 
composition proceed independently against the insolvent. The 
appellant’s main contention necessarily involves that when an 
adjudication has been annulled under section 39 the insolvent 


may be arrested at once by any creditor who is not already in 
the scheme schedule. 


No Court can reasonably accept such a position, namely, 
that the approval by the Court of a composition by the insol- 
vent immediately lays him open to arrest at a time when he 
has put all his property at the disposal of his creditors since 
it has all been handed over to the trustee under the composi- 
tion, and when he is therefore unable to satisfy any debt and 
must go to jal, Under this theory, by accepting a composi- 
tion a debtor practically closes the jail doors upon himself. 
This cannot be the insolvency law and the fallacy in the argu- 
ment is that any creditor mentioned in the insolvency petition 
has, when a composition has been approved, any remedy de 
hors the insolvency. His remedy is to come in on foot of the 
composition which is deemed to be duly accepted by all such 
creditors and to prove his right to the approved dividend. For 
that purpose the insolvency proceedings must obviously con- 
tinue and they do continue. The Ceurt is stil bound to see 
that the composition is carried out—see for. example section 40 
—and may even annul it. The position therefore is that while 
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the annulment under a composition puts an end to the insolvent’s 
state of insolvency, it does not put an end to the insolvency 
proceedings and the insolvent is thus protected from arrest by 
any creditor who is not in the insolvency petition list by force 
of section 28 of the Act, which enacts that a creditor shall not 
have any remedy against the insolvent while the insolvency pro- 
ceedings are pending without leave of the Court. 


One case in the Lahore High Court, reported in Ram Sarup 
v. Khalil-ul-Ra’man® and confirmed on appeal in Khalil-ul- 
Rahman v. Ram Sarup, has been cited for the contention that 
all creditors are not bound by the composition. In that case 
the creditor had taken no notice of the insolvency proceedings 
at all and had refused to prove his debt therein. It was held 
that he was not bound by the composition and could have his 
remedy de Aors the insolvency. If that case is an authority 
for the position that the approval by the Court of a composi- 
tion ipso facto puts the insolvent at the mercy of any creditor 
who refused to come in, I must express disagreement with it 
for reasons already given. 


No limit of time appears to have been fixed in the Act 
within which the creditor may come in and prove. The appel- 
lant argues that he must prove before the annulment of adjudi- 
cation because the insolvency proceedings must be considered 
to have terminated then. That argument has beer dealt with. 
The appellant argues further that as section 39 says the schedule 
has to be framed in accordance with the provisions of section 33, 
and as section 33 fixes the discharge as the terminus ad quem 
for tender of proof of debts, and as the annulment of adjudi- 
cation in this case amounts to a discharge, therefore no proof 
can be tendered after the annulment. The fallacy here, I think, 
is in applying section 33 (3) to a case to which it was not 
intended to apply. There is here in my view no discharge. 
The date of application for a discharge is ordinarily fixed by 
the order of adjudication. If that order is annulled the neces- 
sity for applying for discharge must also be annulled. That 
this must be so appears from a consideration of section 43. 
One cannot hold that an insolvent whose adjudication had been 
annulled because he had not applied within the time fixed for 
discharge had still by force of the original order of adjudica- 
tion to apply within the time fixed for his discharge. It is 
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absurd to contend that in spite of the annulment he still has 
to apply for a discharge when that period has passed and he 
is being punished for not applying within it. Support for this 
view is also found in section 40, under which a re-adjudication 
may be made if the Court thinks fit Such re-adjudication 
would be unnecessary if the insolvent had still to be discharged. 
A case reported in Ex parte Clark, In re Clark* has been cited 
in support of the contention that even after an annulment of 
adjudication by a composition there must be an order of dis- 
charge. That case was with ieference to section 18 of the 
English Bankruptcy Act of 1883, which is much more com- 
prehensive in its terms than ours. I do not think it necessary 
to discuss it here for it really does not assist the appellant. If 
an order of discharge is still required, then the creditor can 
under section 33 (3) still prove his debt. Even if Ex parte 
Clark, In re Clark“ has to be so interpreted it seems hardly in 
conformity with In re Keet, where Stirling, J., interprets an 
annulment of adjudication in the following way, that is to say, 
“wipes out the bankruptcy altogether and puts the bankrupt in 
the same position as if there had been no adjudication’’—at p. 676. 
Even if the view of Page, J., in Krishna Kishore Adktcary, In 
re” be accepted, namely that “the acceptance of a scheme operates 
as a conditional discharge,” it would make no difference here since 
the debt could be proved at any period before the final discharge. 
However in my view section 33 (3) for reasons I have given 
does not apply to the case of an annulment of an adjudication 
by force of a composition. The general principles of the insol- 
vency law then apply to determine the limit of time within which 
the creditor may prove his debt.. These are enumerated by 
Mellish, L.J., so long ago as 1872 in In re General Rolling Stock 
Company" as follows at p. 650: 

‘Everybody who had a subsisting claim at the time of the adjudica- 
tion is entitled to participate in the assets’’ 
and ° 


“as long as assets remain unadminfstered, he is at liberty to come in and 
prove his claim, not disturbing any former dividend.’’ 


Reference may also be made to Stvasubramania Pillai v. 
Theethtappa Pillai,’ a ruling of this Court, and the cases cited 
therein. ‘There it was held that even after discharge in some 
cases debts may be proved. 


4. (1884) 13 QB D. 426, ° 5. (1905) 2K B 666, 
6. (1927) I.L.R. 54 C 650. ` 7. (1872) 7 Ch A. 646. 


8. (1923) I.L.R. 47 M. 120 45 M.L.J. 166, 
R—59 


Kamireddl 
Timmappa 
y. 
Devas 
Harpal. 


nT 


Wallace, J. 


Kemireddi 
Timmappa 
+. 
Devasi 
Harpal. 





Wallace, J. 


Thiru: 
vegkata- 


chariar, J. 


466 HE MADRAS LAW JOURNAL REPORTS. [vot. 


I think therefore the correct view of the position is that 
although the annulment of adjudication puts an end to the 
insolvent’s state of insolvency, it does not, in cases such as are 
contemplated by section 37 where the Court still retains control 
of the insolvent’s assets, put an end to the insolvency proceed- 
ings within the meaning of section 28, that all creditors named 
in the insolvency petition schedule are bound by a composition 
which has been approved by the Court and must come in on 
foot of it and cannot have any remedy de Aors the insolvency 
proceedings, and that any creditor is entitled, unless the Court 
thinks his applicatidn is unduly delayed, to prove his debt at 
any time before the final dividend has been paid, and will, when 
he proves his debt, be admitted on foot of the composition to have 
his name added to those already in the scheme schedule under 
section 29 and get his dividend at the scheme rate so far as 
there are still assets available for distribution. Reference may 
be made in this connection to the ruling in Sivasubramania 
v. Theethtappa® and to the general principles enunciated in a 
decision of this Court in Govindas Chaturbhujadas v. Rama- 
doss? on the analogous provisions in the Presidency Towns 
Insolvency Act (III of 1909). 

Now in the present case as noted the creditor was in the 
insolvency petition schedule and his debt was taken into the 
reckoning of the amount for which the surety gave his bond. 
He was not given notice, as he ought to have been given notice 
of the, proposed composition and therefore he did not come 
earlier to prove his debt. But he is willing to accept the com- 
position rate, and he is, as I have shown reasons for holding, 
entitled to be paid at that rate and to recover from the surety 
according to the terms of his bond, since there is money still 
available for the purpose. I am therefore of opinion that the 
order of the learned District Judge is right and I would dismiss 
this appeal with costs. 


Thiruverkatachaniar, J —This appeal is preferred against 
an order of the District Court’ of Bellary in an insolvency 
matter. In Insolvency Petition No. 9 of 1921 one Karugodu 
Seenappa was adjudged an insolvent. The time fixed fot the 
insolvent’s application for discharge was on his application ex- 
tended from time to time till 2nd March, 1925. On that date 
the insolvent filed a petition under section 38 of the Provin- 
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cial Insolvency Act, 1920, submitting for the approval of the 
Court a proposal for a composition in satisfaction of his debts. 
The main terms of the proposal were: (1) the creditors of the 
insolvent should accept four annas in the rupee in full satis- 
faction of their debts and forego the balance; (2) the amounts 
payable to the creditors according to the said composition should 
be paid to them by Timmappa, son of Kamireddi Lingappa, 
within two months from the date of the approval by the Court 
of the proposal for composition; and upon such payment being 
made the property of the insolvent still undisposed of and the 
debts remaining uncollected by the Receiver should be handed 
over to the said Timmappa who shall be at liberty to make 
good the payments made by him hy the sale of the properties 
and collection of debts so handed over to him by the Receiver. 
The insolvent stated in the said application that the proposed 
composition is beneficial to the general body òf creditors, most 
of whom had signified their acceptance of the same and that 
the said Timmappa has with the help of the relations of the 
insolvent come forward to pay up the liabilities of the insolvent 
as proposed. Upon this petition notice was ordered to all the 
creditors and after several adjournments the Court on the 22nd 
October, 1925 passed the following order: 


‘No creditor has objected to the scheme which the Receiver reports 
is to the great advantage of the creditors in general I therefore approve 
of the scheme For framing schedule and for petitioner to issue notices 
by registered gost to all creditors who have not yet proved to prove 
their debts on or before the 21st December, 1925. To 6th November, 1925 
for security bond of the proposed surety ’’ 


The said Timmappa filed his security bond in Court on the 


30th November, 1925 and it was approved by the District Judge 
= on the Ist December, 1925. Under the said bond he bound 
himself to the District Judge of Bellary in the sum of 
Rs. 8,479-11-6, subject to the conditions stated therein. Those 
conditions are (1) that the said Timmappa should within two 
months pay the creditors their respective dividend amounts noted 
in the schedule of creditors who have proved their debts attach- 
ed to the order accepting the composition, and (2) pay in Court 
when ordered such sums as may hereafter be ordered by the 
Court to be paid to such creditors as may be ordered to be includ- 
ed in the schedule. 

" On the 22nd December, 1925 the Court finally accepted the 
proposal and passed an order under section 39 embodying the 
terms of the proposal and annexing thereto a schedule of the 
creditors who had proved their cebts and also annulling the order 
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of adjudication of the insolvent. The schedule to the said order 
comprised only 16 creditors who had proved their debts out of 
the total number of 36 creditors mentioned in the insolvent’s 
schedule. The 16 creditors were paid their dividend amounts 
aggregating to Rs. 3,381-11-7 and the properties of the insolvent 
were thereafter handed over to the surety Timmappa as pro- 
vided in the order accepting the composition. 


On 20th December, 1926 one Devasi Harpal, who is the 
29th creditor in the insolvent’s schedule, applied to the Court 
praying that he may he allowed to prove his debt and his name be 
included in the schedule of creditors attached to the order ap- 
proving the composition. He stated that he had no notice of 
the proposal for composition ind that he is prepared to accept 
a dividend for his decree debt under the composition. The 
learned District Judge being of opinion that this creditor had 
not been served with notice of the proposal for composition 
allowed him to prove his debt, but before passing final orders 
issued notice to the surety Timmappa to show cause why the 
application of this creditor should not be granted. 


The gurety Timmappa filed a counter in which he con- 
tended (1) that the only liability which he undertook under his 
security bond was to pay all the creditors who proved their 
debts before the annulment of adjudication of the insolvent, 
(2) that by the annulment of adjudication the insolvency pro- 
ceedings came to a ‘close and his security bond Was fully dis- 
jaa by his payment to all the creditors included in the 
schedule, the dividends payable to them, and (3) that the peti- 
tioning creditor not having been included in that schedule is 
not bound by the composition scheme and he may seek his 
remedy, if any, in the ordinary Courts of law. 


The learned District Judge by his order, dated 19th 
August, 1927 overruled the surety’s objections. _ He held that 
the surety under the terms of his bond bound himself not only 
to pay the dividends noted in tne*schedule attached to the order 
approving the composition, but also such sums as he may there- 
after be ordered by the Court to pay to such creditors as he may 
be ordered to bé included in the said schedule. He therefore order- 
ed the inclusion of this creditor’s name in the schedule and 
directed the surety to deposit within a month Rs. 542-1-3 being 
the amount of the dividend payable-to him under the composi- 
tion scheme. Against this order the surety Timmappa has 
preferred this appeal. . _. EEE y 


LVI] THE MADRAS LAW JOURNAL REPORTS. 469 


The main contentions urged on behalf of the appellant 
are: 

(1) That the order passed under section 39 annulling the 
adjudication of the insolvent puts an end to his insolvency and 
the Court cannot thereafter allow any creditor to prove his debt 
as if the insolvency proceedings are still pending before it. 

(2) That under the terms of the surety bond, the appel- 
lant undertook to pay only those creditors whose debts are provec 
and whose names are included in the schedule attached to the 
order made under section 39. He is not therefore liable to be 
called upon to pay the dividend to any ‘creditor whose name 
is not then included in that schedule. - 

(3) Even if under the security bond he had undertaken 
to pay the dividend to the creditors not included in the said 
schedule but who may thereafter be allowed to prove their 
debts, such a condition will be inoperative in law, as the Court 
after annulling the adjudication under section 39 has no juris- 
diction to amend the schedule of creditors attached to the order 
passed under section 39 and the surety can avail himself of that 
defence. 

The questions we have to determine in this appeal are whe- 
ther the above contentions of the appellant are to any and tc 
what extent well founded. 

First as regards the extent of the surety’s obligations under 
his bond, I have no doubt that the view taken by the District 
Judge is correct. It is quite clear from a perusal of the terms 
of the proposal for a composition which was submitted by the 
insolvent for the approval of the Court on 2nd March, 1925 
that the surety Timmappa was put forward as willing to pay 
all the creditors of the insolvent the dividends they would be 
entitled to under the composition. On the date of that petition 
only some of the creditors had proved their debts. The Court 
in its order approving the composition ordered a further notice 
to issue to the creditors who had not proved thein debts in order 
that the names of such of them as prove their debts may he 
included in the schedule to be prepared under section 39. At the 
same time the Court, having regard evidently to the likelihood 
of some of the creditors not proving their debts within the time 
limited in the said order, wanted not to shut them out from the 
benefits of the composition on the ground merely that they had 
not proved their debts within the time fixed for the order to he 
passed under section 39. It was in View of that consideration 
that the maximum amount of the surety’s liability- was fixed iir 
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his bond at Rs. 8,479-11-6 which represents the dividends pay- 
able to all the creditors in the insolvent’s schedule at four annas 
in the rupee, and the conditions of the bond were not only the 
surety should pay the dividends to the creditors mentioned in 
the schedule to the order passed under section 39 within two 
months’ time from the date of that order, but that he should 
also pay into Court when ordered the dividends which are pay- 
able to any other creditor whose name may thereafter be includ- 
ed in the schedule. In the face of this explicit undertaking by 
the surety it is futile to contend that he undertook to pay the 
dividend only to thost creditors who prove their debts before 
the order accepting the composition and annulling the adjudi- 
cation is passed under section 39 and whose names are included 
in the schedule annexed to the said order. 

It is however contended that even if the surety’s conten- 
tion on that point is wrong and it must be held that he had 
also undertaken to the Court to pay when ordered the dividends 
to other creditors of the insolvent who may prove their debts 
thereafter, that undertaking cannot be enforced because the Court 
haş.no jurisdiction to entertain proof of any debts after the 
insolvency js annulled, and the schedule of creditors prepared 
under section 39 cannot thereafter be amended. It is argued 
that the annulment of the adjudication of an insolvent under 
section 39 in consequence of the Court approving the composi- 
tion has the same effect as his absolute discharge as by the annul- 
ment the debtor ceases to be an insolvent and is therefore in the 
same position as if he had been discharged. 

It is further argued that under section 39 of the Provincial 
Insolvency Act the composition approved by the Court is binding 
only on the creditors entered in the schedule annexed to the 
order annulling the adjudication and that therefore it is open to 
a creditor not entered in the said schedule to seek his remedy 
against the debtor by independent proceedings. The question 
what exactly is the effect of an annulment of adjudication of an 
insolvent under section 39 of the Aet turns upon the relevant pro- 
visions of the Act. Under section 39 the terms of the com- 
position shall be embodied in an order of the Court and the 
Court shall frame a schedule in accordance with the provisions 
of section 33. The order of adjudication shall be annulled and 
the provisions of section 37 shall apply and the composition 
or scheme shall be binding on all the creditors entered in the said 
schedule so far as relates to any debts entered therein. Section 37 
is in these terms: l ; i 
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“Where an adjudication is annulled, all sales and dispssitions of 
property and payments duly made, and all acts theretofore done, by the 
Court or Receiver, shall be valid; but, subject as aforesaid, the property 
-of the debtor who was adjudged insolvent shall vest in such person as 
the Court may appoint, or, in default of any such appointment, shall revert 
to the debtor to the extent of his mght or interest therein on such conditions 
(if any) as the Court may by order in wniting declare ’’ 


Under the Act an annulment of adjudication may be made 
on various grounds. To all such cases the first part of the 
above section-applies and all sales and dispositions of property 
which had been made prior to the annulment will stand good. 
The latter part of the section deals with the particular order 
which the Court may pass at the time of annulling the adjudi- 
cation. The nature of that order will, of course, depend upon 
the ground on which the adjudication is annulled and on the 
circumstances of the particular case. When the-annulment is 
ordered in consequence of the composition being accepted by the 
Court, it is empowered to pass such order as it may consider 
‘ necessary for giving full effect to the composition approved by 
it. We have therefore to see what the conditions are which 
have been laid down by the Court in its order annulling the 
adjudication with regard to the vesting of the debtorés property 
in this case. In order to ascertain those conditions we have 
to look not only at the terms of the order annulling the adjudi- 
cation which was passed on 20th December, 1925, but we have 
also to consider the terms of the proposal as set out in the insol- 
vent’s application put in under section 38 which were approved 
by the Court by its previous order, dated 22nd October, 1925, 
pursuant to which the surety bond with the conditions already 
referred to was accepted and the final order annulling the adjudi- 
cation was passed on 20th December, 1925. <A perusal of the 
said orders and the bond executed by the surety clearly shows 
that on the surety paying within two months the dividends 
payable to the creditors entered in the schedule prepared under 
section 39 all the properties of the insolvent whitch according 
to his schedule were worth R& 10,845 were to be handed over 
to the surety subject to the furthér obligation expressly under- 
taken by him in his bond to pay when ordered by the Court 
the dividends which may be payable to any other creditors who 
may thereafter be allowed to prove their debts and to be enter- 
ed in the said schedule. The surety is empowered to réimburse 
himself the payments made by him og accounteof the insol- 


vent by the sale of the insolvent’s properties. It follows that if. 


any residue is left after payment of dividends to all the cre- 
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ditors as ordered by the Court such residue will revert 
to the debtor. In other words, the surety is in the 
position of a trustee to whom all the properties of 
the insolvent are assigned on his undertaking to be 
personally responsible for the payment of dividends to all the 
creditors of the insolvent as ordered by the Court up to the 
total amount mentioned in his bond, namely Rs. 8,479-11-6 
and with liberty to recoup himself out of the insolvent’s estate. 
Those are the conditions of the Court’s order subject to which 
the annulment was made and which are binding on the surety 
to whom the insolvent’s properties were handed over subject 
to the said conditions. The effect of the order is that though 
the annulment under section 39 has put an end to the status 
of the debtor as an insolvent, the Court has still control over 
the insolvency proceedings for the purpose of giving effect to 
the composition approved by it. For that purpose it is com- 
petent to the Court to enforce all the conditions laid down by 
it subject to which the annulment was made. ‘That by an annul- 
ment under section 39 the Court does not cease to have juris- 
diction over the insolvency proceedings is also clear from sec- 
tion 40 urtder which it is open to the Court to annul the com- 
position or scheme and re-adjudge the debtor-insolvent but with- 
out prejudice to the validity of any transfer or payment 
duly made or of anything duly done under or in pursuance 
of the composition or scheme. 

Ite is argued | for the appellant that under BEP 39 the 
composition is binding only on the creditors whose names are 
entered in the schedule annexed to the order of annulment and 
that the other creditors have their ordinary remedies against 
him as he is no longer an insolvent and that therefore the 
composition is fully worked out when the schedule creditors 
are paid their dividends and thereupon the surety’s obligation 
with reference to the composition also comes to an end. It is 
no doubt cortect to say that no creditor can claim the benefit 
of the composition unless and untifhis name is entered in the sche- ` 
dule, but section 39 does not say that the schedule of creditors 
as it stood when the order of annulment was passed cannot be 
amended by the addition of the names of other creditors who 
may be allowed to prove their debt after that order is made. 

Under section 33 (3) any creditor of the insolvent may at 
any time before the discharge of the insolvent tender proof 
of his debt and apply to the Court for an order directing his 
name to be entered in the schedule as a creditor in respect of 
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any debt provable under the act and not entered in the schedule 
and the Court after causing notice to be served on the insolvent 
and the other creditors who have proved their debts and hear- 
ing their objections, if any, shall comply with or reject {he appli- 
cation. An order of annulment does not amount to a discharge 
of the insolvent which has the effect of wiping off all the debts 
of ihe insolvent provable in the insolvency. There is, there- 
fore, no reason why a creditor who has not proved his debt when 
the order under section 39 was passed should not subsequently 
be allowed to prove his debt and to have his name entered in the 
schedule prepared under section 39 if be wants to have the 
benefit of the composition, it being of course open to the Court 
to accept or reject his application as it thinks fit, So long as 
the assets out of which the composition is to be paid are not 
exhausted, there is no reason why proof of further debts should 
not be allowed by the Court especially as the Court before ap- 
proving the composition has to be satished that the composition 
is for the benefit of the general body of creditors and though 
accepted only by a majority in number and three-fourths in value 
of those creditors only have proved their debts, it shall be 
deemed to be duly accepted by the creditors, 4.e., by the entire 
body of creditors. The opposite view contended for on behalf of 
the appellant, namely, that the Court has no power to amend the 
schedule prepared under section 39 would lead to the result, vss., 
that the creditors who have not proved their debts when that 
schedule is prepared either lose their rights altogether “il they 
have no other remedy as a penalty so to speak for not proving 
their debts within time, or they are at liberty after the annul- 
ment to proceed against the debtor by suit or execution pro- 
ceedings to enforce their claims against him, he being no longer 
an insolvent. In support of the latter view the case in KAalil-ul- 
Rahman v. Ram Sarup’ decided by the learned Chief Justice 
and another learned Judge of the Lahore High Court is relied 
on. ln that case the learned, Judges held that when the adju- 
dication of an insolvent is annulled under section 39 


“a creditor who does not choose to take advantage of the composition 
aud to pruve his debts for participation in the funds made available 
under the, composition is not bound to do so. Ile may take his chance and 
tecover what proportion of lus debt he can m due course of law The 
binding force of a composition is due to the law which is embodied in 
section 39 and that law must be applied subject to all the restrictions set 
forth in the section. The composition cannot be held to be binding except 
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on creditors who caused their debts to be entered in the schedule contemplated 
by the section.’’ 


Assuming this decision to be correct with reference to the 
wording of section 39 it is no authority for the proposition 
that a creditor who desires to avail himself of the composition 
cannot apply to the Court to be permitted to prove his debt 
and to have his name entered in the schedule which is the case 
before us. The question whether a creditor who is not allowed 
to prove his debt after the order of annulment is made has any 
other and what remedy open to him does not arise in this case. 
We are therefore not called upon in the present case to sav 
whether the interpretation of section 39 in Khalil-ul Rahman 
v. Ram Sarup, which confirmed in appeal a decision to the same 
effect, passed by a single Judge of the same High Court is correct 
or not. If the effect of section 39 is as stated in Khalsi-ul 
Rahman v. Ram Sarup, then the annulment of the insolvency 
of the debtor results in giving a free hand to the creditors not 
included in the schedule prepared under that section who do 
not wish to accept the composition and they may at once pro- 
ceed against him to enforce their debts. As all the properties 
possessed hy the debtor at the date of the annulment are under 
the control of the Insolvency Court for payment of dividends 
due to the scheduled creditors, the other creditors will have 
in most cases nothing more than the future earnings of the 
debtor to look to for payment of their debis and any decree 
they may get can be enforced only against such earnings or any 
other after-acquired property of the debtor or by his arrest. The 
position of the insolvent is thus rendered even more precarious 
than it was when he was adjudged an insolvent and much more 
harassing if he is liable to be arrested for the debts which were 
provable in the insolvency notwithstanding that he has parted 
with all his properties for the benefit of his creditors. I there- 
fore fully share the reluctance expressed: by my learned brother 
during the course of the arguments that an interpretation of 
section 39 which leads to such a 1esult should not be accepted as 
correct unless we are forced to it by the clear language of the 
section. 


The question as to the right of an unscheduled creditor to 
enforce his debt by recourse to ordinary remedies against a debtor 
whose adjudication has been annulled undér section 39 does not 
arise in this case, but I may observe that the view taken by the 
learned Judges of the Lahore High Court seems to be warranted 
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by the difference between the wording of section 39 of the Pro- 
vincial Insolvency Act (V of 1920) and the wording of the corre- 
sponding section, vis., section 30 of the Presidency Towns Insol- 
vency Act (111 of 1909). Under section 39 of the Provincial In- 
solvency Act the composition or scheme shall be binding on all the 
creditors entered in the said schedule so far as relates to any debt 
entered therein. But under section 30 of the Presidency Towns 
Insolvency Act the composition or scheme shall be binding on all 
the creditors so far as relates to any debt due to them from the 
insolvent and provable in insolvency. In all other respects the 
provisions of sections 38 and 39 of the Provincial Insolvency Act 
correspond to the provisions of sections 28, 29 and 30 of the Pre- 
sidency Towns Insolvency Act. Under both the Acts notice of the 
proposal of the composition has to be given to all the creditors. 
If the proposal is accepted by a majority in number and three- 
fourths in value of all the creditors whose debts are proved the 
same shall be deemed to be duly accepted by the creditors, t.e., all 
the creditors including those who had not proved their debts. The 
difference between the two Acts comes in only with regard to the 
statement as to the binding effect of the composition gpproved by 
the Court. Section 30 of the Presidency Towns Insolvency Act 
adopts the language of the corresponding section of the English 
Bankruptcy Act: 


“A composition or scheme accepted and approved in pursuance of this 
section shall & binding on all the creditors so far as relates to any debts 
due to them from the debtor and provable in bankruptcy °’ 4 

It will thus be seen that so far as the effect of an annulment 
of adjudication in consequence of the Court approving the pro- 
posal of a composition is concerned the Legislature in section 39 
of the Provincial Insolvency Act now in force merely re-enacted 
the old section 27 of the repealed Provincial Insolvency Act in 
preference to the wording of section 30 of the Presidency Towns 
Insolvency Act, 1909. Having regard to this difference in langu- 
age between the two enactments relating to the same subject 
passed by the same legislature I am not prepared to say that 
Khalilad-Rahman v. Ram Sarup? was wrongly decided, but 
at the same time I cannot help observing that there does not 
seem to be any sufficient reason for the order of annulment 
passed in consequence of the Insolvency Court approving the 
composition having different results under the two Acts or why 
the provision in the Presidency Towrfs Insolvency Act on that 
question which seems to me the more appropriate one and which 


3. (1926) 95 I,C. 204. 


Kamireddi 
‘Limusppa 





charlar, je 


476 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


follows the corresponding provision in the English Bankruptcy 
Act is less suitable to annulments of adjudications under S. 39 of 
Harpal. the Provincial Insolvency Act. 
For the reasons stated the contention of the appellant that 
venkata- the action of the Insolvency Court in this case in allowing the 
respondent to prove his debt and including his name in the 
schedule was ultra vires and that therefore the condition in his 
bond that he is liable when ordered by the Court to pay the 
dividends to the creditors who may thereafter be included in 
the schedule is unenférceable cannot be accepted as correct. 
In the result this appeal fails and is dismissed with costs. 


A.S.YV. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. Justice PHlILLIPS AND MR. JUSTICE 
ODGERS. 


K. Shunmugasundara Mudaliar and others .. Pettttoners* (Res- 
pondenis 1 to 3 in Appeal No. 218 
, of 1925 on the file of the High 

Cowi—PIffs. 3 to 5) 

U. 
S. Ratnavelu Mudaliar and others .. Respondents ( Ap- 
pelants 1 and 3 to 5 and 4th Res- 
pondent m do.—Defts 1, 6 to R 
i ond 4). i 
oe Civil Procedure Code (Y of 1908), S 110—Suit for general account in 
Mudalrar respect of trusteeship—Valuaiion over Rs. 10,000—Eight charges alleqed 
v. and tried by Trial Court—General account not taket but teo charaes 
Ratgavela found proved and rest mot proved—Appeal bv defendants to Hiah Court — 
Mu dallar. Valuation Rs. 7,000—Memorandinn of objections by platnitffs—Findina of 
High Cort that plaintifs not entitled to a general accouni—Appeal allor- 
ed and mesmorandinn of objections dismtssed—A'pphcatton for lewe to 
appeal by plaint s—Decree of High Court tf really one decree or Ito 
separate decrees. 

In a suit for a general account in respect of the defendants’ {rustee- 
: ship of a temple, which was valued at more than Rs 10,000, eight specific 
charges of malversation were alleged and these charges formed the sub- 
ject-matter of the trial Without taking a general acconnt the Trial 
Court found that two of the eight charges were proved and the other six 
failed. The defendants filed an apneal to the High Court in respect of 
\these two charges and the plaintiffs filed a memorandum of obiectiens 
under O. 41, R. 22 of the Civil Procedure Code relating to the other six 
charges. The High Court held that the plaintiffs fad no mght to claim 
a general account, as accountg had already been furnished and the plain- 
tiffs themselves had suppressed the accounis and thereby prevented anv 
e further account being taken, and consequently allowed the appeal which 





*C M.P. No, 2776 of 1928, Tih December, 1928. 
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was valued at Rs. 7,000 and dismissed the memorandum of objections. 
The plaintiffs applied for leave to appeal to His Majesty in Council. 


Held, that the decree of the High Court in the appeal and the memo- 
randum of objections was really one decree dealing with one subject- 
matter only and did not consist of separate decrees or parts in respect of 
separate subject-matters so as to hold that one of it is an affirming decree 
and the other a reversing decree and, because the latter is below Rs 10,000 
in value, no appeal would lic to the Privy Council, and that, as the subject- 
matter of the suit in the first Court and the value of the appeal to the 
Privy Council was over Rs 10,000, the plaintiffs had a right of appeal to 
the Privy Council 

Ramanathan Chetti v. Subramanian Cheiti, (1926) 51 M.L J. 295 dis- 
tinguished. 5 

Read Petition presented under sections 109 and 110 and 
Order 45, Rules 2, 3, 6 and 8 of the Civil Procedure Code pray~ 
ing for the grant of a certificate to enable the petitioners here- 
in to appeal to His Majesty in Council against the decree of 
this Court in A.S. No. 218 of 1925 preferred against the de- 
cree of the Court of the Subordinate Judge of Chingleput in 
O.S. No. 5 of 1922. 

N. S. Srinivasa Atyar for petitioners. 

T. M. Krishnaswami Aiyar for M. S. Venkatarama Aiyar 
for respondents 1 to 4. ; 

5th respondent unrepresented. 

The Court made the following 

Orver. Phillips, J—The petitioners brought a suit 
against the respondents asking for an account in respect of 
their trusteeship of the plaint temple. Although they asked 
for a general account in the plaint, eight specific charges of 
malversation were alleged and these charges formed the sub- 
ject-matter of the trial in the first Court. Without taking a 
general account, the Subordinate Judge examined the evidence 
relating to the eight charges and held that two charges were 
proved and that the other six failed. The judgment is not 
altogether satisfactory, for it is quite possible that, if a general 
account had been taken some sums of money might have been 
found to be due to the respondents which could have been set 
off against the two claims allowed. The respondents filed an 
appeal in respect of these two claims and the appeal was allow- 
ed in this Court The petitioners filed a memorandum of cross- 
ohjections relating to the other six items and that was dismissed 
in toto. The ground for dismissing the claim of the petitioners 
in toto both in appeal and in the memorandum of objections was 
that the petitioners had no right to claim a general account as 
accounts had already been furnished and the petitioners them- 


selves had suppressed the accounts and thereby prevented any 
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further account being taken. The petitioners now wish to appeal 
to the Privy Council in respect of the whole of the subject- 
matter of the original suit. 

Tt is contended for the respondents that the decree of this 
Court which was drawn up in respect of both of the appeal 
and of the memorandum of objections is in effect an affirming 
decree and that no substantial question of law arises. So far 
as the appeal is concerned, the decree of this Court can in no 
circumstance be deemed to be an affirming decree for it dis- 
allowed a sum of Rs. 7,000 which had been allowed by the 
Trial Judge. The contention for the respondents is that the 
appeal and the memorandum of objections must be treated as 
separate appeals and that so far as the decree in respect of the 
memorandum of objections is concerned, no appeal would lie 
to the Privy Council as the judgment of the Lower Court was 
affirmed and that, so far as ihe decree in the appeal itself is 
concerned, the value of the subject-matter is less than Rs. 10,000 
and therefore no appeal would lie. The petitioners contend 
that the memorandum of objections must be deemed to be so 
intimately connected with the appeal itself as to constitute one 
appeal and*that therefore the total value of the subject-matter 
is over Rs. 10,000 and the decree of this Court is a reversing 
decree. I am not prepared to hold that in all cases the memo- 
randum of objections must be deemed to be dependent upon 
the appeal itself. The alteration in law effected by Order 41, 
Rule 22 (4) clearly indicates that the memorandum of objec- 
tions may in certain cases be treated as a separate cross-appeal. 
The decision in Alagappa Chettiar v. Chockalingam Chettiar 
does not affect the point, for that only dealt with: the question 
of limitation. The further decision in Murugappa Chettiar v. 
Ponnuswami Pillai which purported to follow Alagappa Chetitar 
v. Chockalingant CHettiar’ does not apply here; but, with all res- 
pect, it seems to me difficult to hold that the abatement of an 
appeal on the death of the appellant and its subsequent dismissal 
does not amount to a dismissal for default of prosecution within 


| the meaning of Rule 22, clause (4). What has to be considered 


in a question of this sort is whether the appeal and the memo- 
randum of objections must be treated as forming two independ- 
ent proceedings relating to distinct sets of facts, and it is now 
contended for the respondents that each of the eight charges of 
malversation formed a separate subject-matter and that inas- 
much as this Court affirmed the decree of the Lower Court in 
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respect of six charges, it mus be deemed to be an affirming decree 
and that therefore in respect of these six charges no appeal 


would lie to the Privy Council. It is, however, difficult to say 


that all these eight charges are separate and distinct subject- 
matters, for they were all based on the alleged breach of trust 
by the respondents, and in’ fact the six charges were dismissed 
by the Trial Court not on the ground taken by this Court, 
namely, that the petitioners had no right to demand an account, 
but on the merits of the evidence which was held not to prove 
the charges. In these circumstances, the case in Ramanathan 
Chetii v. Subramanian Chetti decided by this Bench can be dis- 
tinguished, for, there the memorandum of cross-objections re- 
lated to a matter entirely distinct from the subject-matter of 
the appeal, nor do I think that the cases in Raja Sree Nath Roy 
Bahadur v. The Secretary of Siate for India in Counc and 
Narétdra Lal Das Choudhury v. Gopendra Lal Das Chowdhury’ 
apply. It is unnecessary to refer to the other cases cited, 
for, the question that has to be decided is, whether the decree 
of this Court in the appeal and memorandum of objections really 
consists of two separate decrees in respect of separate subject- 
matters, or whether it is really one decree dealing with one 
subject-matter only. In the former case, it may well be that 
in respect either of appeal or of the memorandum of objections, 
no appeal would lie to the Privy Council, whereas, in the latter 
case, if the subject-matter of the suit in the first Court and the 
value of the appeal to the Privy Council is over Rs. 19,000 an 
appeal would lie to the Privy Council. Here, so far as the value 
of the subject-matter of the suit and the appeal is concerned, 
the provisions of section 110, Civil Procedure Code, are com- 
plied with and it is not possible to split the decree into two parts 
and hold that one part is an athirming decree and that the other 
part is a reversing decree, and that because the latter is below 
Rs. 10,000 in value, no appeal would lie. In these circumstances, 
I would hold that the petitioners have a right to appeal. 


It is perhaps unfortunate that in this particular case, this 
litigation which is undoubtedly prejudicial to the interests of 
the suit temple should have been instigated by a factious feeling 
prevailing between two parties. This, however, cannot affect 
the right of appeal of the partics. The petitioners have been 
prejudiced by the judgment of this Court and therefore they 
must be allowed to appeal to | the Privy Council. 
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I certify that the provisions of sections 109 and 110 of 
the Civil Procedure Code have been complied with in this case 
and grant leave to the petitioners to appeal. : 

Odgers, J —This is an application for leave to.appeal to the 
Privy Council from a judgment of Phillips, J., and -myself. 
The suit was brought by certain persons interested in the temple 
of Sri Karaneeswaraswami, Saidapet, against the defendants for 
a general account of their management of-the-shrine and that 
defendants 1 to 4 be directed to pay Rs. 14,458 or such other ` 
sum as may be found due on such account being taken. -Fhe 
learned Judge-decided the case on the eight points of particulars 
of claim lodged with the plaint and decided as to points A and 
B the Ist defendant was lable to account but that as to the 
other items he was not liable. It was held by us that the Ist 
defendant could not be held uable to a general account and 
accordingly he was not even liable on the two items found by 
the Subordinaté Judge. Now the first question is, is this a 
decree of affrmance. The Subordinate Judge as stated did 
not find on the broad question of lability to general account 
at all which was the main ground for our decision here. 

As regards the particulars there is no doubt that it was 
not a decree of affrmance and I think therefore that it cannot 
be said that our decree was in affirmance of the decree of the 
Lower Court! 

Then the question is whether the appeal is worth Rs. 10, 000. 
The total amount claimed is Rs. 14,500. I think there is 
no doubt that this is the amount-in question on appeal to the 
Privy Council. The question is complicated by a memorandum 
of objections in which the respondents took objection to the 
finding of the Subordinate Judge with Ngan. to the six other 
particulars of claim. 

It is contended that all the eight items of particulars are in- 
dependent and that therefore the value of the subject-matter 
must be under &s. 10,000. I do not think that these items can 
be considered as being separate. “They are really particulars 
of the claim for a general account, t.e., they are incidents of 
the alleged misuse of trust moneys so that they really all 
depend on a finding as to whether the Ist defendant was liable 
to a general account or not... I therefore agree with my leari- 
ed brother that they are not independent items. 


The question is further as to whether the Courts order 
below as to the six items can be separated from the appeal as to 
the two allowed by the Subordinate Judge. Of course if the 
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memorandum of objections relates to an entirely different matter 
as in Ramanathan Chat v. Subramanian Chetti* it may be 
that the memorandum of objections must be considered as a 
separate cross-appeal quite distinct from the main appeal. In 
any case, the petitioner is to have the benefit of any doubt 
that may arise (Vtkrama Deo Garu v. Maharaja of Jeypore*) 
though there is no doubt that, if an appeal is dismissed as being 
out of time, the memorandum of objections cannot be heard as 
it is dependent to that extent on the appeal. Alagappa Chettiar 
v. Chockalingam Chettiar." But as I have held that all these 
items are not independent items but really hang together and 
are collectively dependent on and from particulars of the claim 
for a general account I think this objection must be overruled. 
I therefore agree that this is a fit case for appeal to the Privy 
Council and that the certificate may issue. 


N.S. Leave to appeal to Privy Council granted. 


ee an 


: [FULL BENCH. | 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
{Ordinary Original Civil Jurisdiction.) 
PRESENT:—-Stk Murray Coutts Trotrer, Ki., Chief 
Justice, Mr. Justice ODGERS AND Mr. Justicz BEASLEY. 


The Commissioner of Income-tax, Madras .. Petttoner* 
v. i 
The Madras Central Urban Bank, Ltd., 
Mylapore .. Assessee. 


Indian Incomne-tax Act (XI of 1922), Ss. 8 and 10 (1)—‘‘Income’’ and 
$4 Profits’’—Dstinchton—Co-operative Societies Act (II of 1912)-—Urban 
Bonk registered as a soceety—Bank empowered to carry on general business 
of banking—Government order to keep 40 per cent. of ltalthiy in liquid 
form—Investment wm ,Governmend securttes—Interest earned from such 
investment—“Income’’ or “ profits’’—Ltabtlity to tncome-tax—Government 
Notification exempting profits of Co-operaitve Society fgom tncome-las. 

One of the bye-laws of ara Urban Bank which was registered ‘as a 
society under the Co-operative Societies Act of 1912 empowered the Bank 
to carry on general business of banking not repugnant to the provisions 
of the Co-operative Societies Act. There was a Government order to the 
Bank to keep 40 per cent. of its total liability under call deposits in a liqnid 
or fluid form. The Bank kept this amount in Government securities and 
received interest from these secunties. This interest was sought to bé 
taxed by the Income-tax authorities on the ground that it fell under S- 8 
of the Income-tax Act. The Bank contended that this investment was paft 


ponent In rtm te 
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of its trade or business and the interest earned was its ‘‘profits’’ or ‘‘gains’’ 
within the meaning of section 10 (1) of the Income-tax Act and that, 
consequently, it was not taxable by virtue of the Government Notification 
issued under S. 60 of the Income-tax Act which exempts the ‘‘profits’’ of 
any Co-operative Society from the tax payable under the Act. 

Held, that the obligation on the Bank to keep 40 per cent. of its total 
liability in a fluid form was in consequence of an administrate order of 
Government and did not oblige them, although it might permit them, to 
invest the fund, that, as the Bank was to hold the fund in readiness to meet a 
particular specified lability, it could not be said to be part of its business 
as a Bank to invest these liquid assets in the interval, and that, therefore, 
the interest earned by this investment was not ‘‘profits’’ hable to exemption 
from income-tax. 


Case stated by the Commissioner of Income-tax, Madras, 
is as follows:— 

I have the honour to state the following case for the 
decision of the Hon’ble the Judges of the High Court under; 
section 66 (2) of the Indian Income-tax Act (XI of 1922). 

2. The petitioner, The Madras Central Urban Bank, Ltd., 
hereinafter called the “Society” is a Society incorporated under 
the Co-operative Societies Act, 1912 (II of 1912). 


The objects for which the Society was formed are as 
follows:— 

(a) To collect funds for fandi Co-operative Socie- 
ties. 

(b) To serve as the Provincial Apex Bank for the pro- . 
vince of Madras, and 

(c) To carry on general business of banking*not repug- 
nant to the provisions of the Co-operative Societies 
Act and the rules framed thereunder for the time 
being in force. 

3. For the assessment of the year 1927-28 the Income-tax 
Officer, Second Circle, Madras, called on the Society under sec- 
tion 22:(2) of the Income-tax Act to make a return of its in- 
come. The Society returned an income of Rs. 22,278 under the 
head “Interest pn mortgages, loans, etc., and stated that the 
income derived by it from securities already taxed and declared to 
be income-tax free had not been shown in the return as if’ was 
not liable to income-tax. The [ncome-tax Officer pointed out that 
the income so derived by them was liable to super-tax and called 
on the Society to furnish those particulars. The Society return- 
ed an income of Rs. 1,33,110 from tax-free securities, Rs. 13,442 
from interest on securities taxed at source and Rs. 35,000 
income derived from investments in the Bengal Provincial Bank 
and claimed to deduct therefrom the expenditure incurred by 
jt in earning that income, vis., the interest paid on moneys 
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borrowed by it and utilised for the purchase of securities and 
investments computed at an average rate of Rs. 4.62 per cent. per 
annum. The Income-tax Officer allowed the claim and com- 
puted its total and taxable income as under— 


- 











Rs. 
Securities—- 
Taxed - A T 4,574 
| Tax-free i pa .. £0,686 
Other sources— 
Investments a ys vo. £2,278 
Total income .. 97,538 
Deduct income from tax-free securities 
and securities taxed at source .. 75,260 
Taxable income pa: “Be 218-2 





He levied income-tax and super-tax on this basis. 

4. The Society appealed to the Assistant Commissioner and 
contested its liability to be assessed under the Act on the ground 
that by a notification issued by the Governor-General in Council 
under the powers vested in him by section 60 of the Income-tax 
Act (a copy of which is appended marked Exhibit A) the profits 
derived by it were exempt from the tax payable under the 
Income-tax Act. The Assistant Commissioner dismissed the 
appeal holding that the income derived by the Society from 
investments and interest on securities did not fall within the 
exemption. 

5. The Society now requires me to state a case and refer 
for the decision of the High Court the following question: 

‘Whether the Madras Central Urban Bank is liable to pay income- 
tax and super-tax in respect of the interest on securities and investments P’? 

So far as the claim relates to the sum of Rs. 22,278 being 
interest on a deposit I am prepared to concede that this is a part 
of the profits of the Society assessable under section 10 of the 
Income-tax Act and is covered by the notification. I have 
accordingly eliminated this item from the assessment. As re- 
gards the interest on securities, however I am of opinion that 
such income is taxable under section 8 which enacts: 

‘The tax shall be payable by an assessee under the head ‘interest on 
securities’ in respect of the interest receivable by him en any security of 
the Government of India or of a Local Government, or on debentures or 
other securities for money issued by or on behalf of a local authority or 
a company.” 


F. B, 
Tha Commis- 
sioner of 
Income-tax, 
adras 


». 

The Madras 
Central. Urban 
Bank, Ltd., 
Mylapore, 


F. B. 
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The Society claims exemption of the interest on the 
strength of the notification referred to above. The notifica- 
tion exempts the “profits” of any Co-operative Society from 
the tax payable under the Income-tax Act, and unless 
the interest can be brought within the express terms 
of that notification it is not entitled to the exemp- 
tion sought for. On an “examination of the language 
employed in the Income-tax Act it seems to me that the words 
“income” and “profits and gains” have been used in the Act 
to denote distinct subject-matters of taxation; for example, the 
word “income” is used with reference to “salaries,” “interest 
on securities” and “property” and the words “profits and gains” 
with reference to “business” and “profession.” The term 
“profits” used in the notification is never applied to “interest on 
securities” which is consistently termed “income” and in my 
opinion an exemption in respect of “profits” cannot apply to that 
which the Act does not term “profits.” 

The history of the notification also makes this position 
clear. The first notification exempting the profits of Co-opera- 
tive Societies is that of the Government of India No. 6216-S.R., 
dated 30th September, 1904, re-published on page 1106 of Part I 
of the Fort St. George Gasette, dated 18th October, 1904, 
which declared that 


“the profits of any Co-operative Society for the time being registered 
under the Co-operative Societies Act, 1904 (X of 1904) or of dividends or 
other payments received by the member of any such society en account of 
profits are exempt from income-tax ”” 


After the passing of the Co-operative: Societies Act (II of 
1912) a similar exemption was granted by the Governor-General 
in Council in the Notification of Government of India No. 681-F, 
dated 28th December, 1912, re-published on page 49 of Part I 
of the Fort St. George Gasette, dated 14th January, 1913. These 
notifications were issued at a time when the Income-tax Act (II 
of 1886) wasin force. Interest on securities was then a distinct 
subject of taxdtion and was assessed under the second schedule 
to that Act—Part III. At that tifne doubts were expressed as 
to whether the notification exempted from income-tax the inte- 
rest on securities held by Co-operative Credit Societies and the 
Government of India explained their intention and stated that 
the exemption applied only to the profits and gains made by such 
societies and that income-tax should be levied under Part ITI 
of the second schedule of the Income-tax Act, 1886, on the inte- 
rest of all securities held by them. A copy of the Government 
of India’s letter on the subject is apperided (Ex. B). Subsequent 
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practice has consistently followed the instructions therein 
issued. The present notification is merely a reproduction of the 
old and in the absence of any indication to the contrary, should, it 
appears to me, be construed in the light of its origin as explained 


above. 


I am accordingly of opinion that the interest on all securities 
held by the petitioner Society is liable to income-tax and super-tax. 

M. Patanjah Sastri for The Commissioner of Income-tax. 

M. Subbaroya Aiyar for Assessee. 

The judgment of the Court was delivered by 


Odgers, 


J.—This is a case stated for our opinion by the 


Commissioner of Income-tax at the request of the Madras 


Central Urban Bank, Limited. 


-This is a Society registered 


under Act II of 1912 and the question arises from its assess- 


ment on interest derived by it from investments in Government 


securities. 


The Society contends that it is exempted from 


paying tax in respect of these investments by a notification in 


the Finance 


Department issued under section 60 of the Indian 


Income-tax Act, 1922, which corresponds to section 28 of the 
Co-gperative Societies Act enabling the Governor-General in 
Council to remit income-tax payable in respect of thg profits of 


the society. 


The question is whether this interest is part of 


the profits of the society. The notification Ex. A exempts 


“the profits of any Co-operative Society 


. registered under the 


Co-operative Societies Act, 1912 (II of 1912) or the dividends or other 
payments received by the members of any such society on account of profits.’’ 


The notification has been interpreted to include interest on 
securities which according to the Commissioner is consistently 


termed “income.” 
interest on securities and hence the latter ts taxable. 


“Profits” according to him. does not include 
The con- 


tention for the Bank is that it is hound by the Government orders 
to keep 40 per cent. of its total liability under call deposits in 
a liquid or fluid form and that, instead of keeping these fluid 
assets in their safe or till; they keep them in as nearly a fluid 
form as possible in Government securities upon which of course 


they receive 


interest. It is said that this is part of the business 


of the Bank and that unless this interest were received the activi- 
ties of the Bank would be very severely handicapped. That of 


-course is a 


matter for detailed examination of accounts and 


balance sheets and so on of which nothing has been attempted 


before us. 


But what we have to decide is as to whether this 


investment in Government securities is part of the business of 
the Bank, or whether such investment falls under section 8 of 
the Act which says: 


Odgers, J. 


F. B. 
The Commis- 
sloner of 


Income tax, 
ddadras 


v. - 
Cor Artas 
Central Urban 
Bank, Ltd, 
Mylapoie. 


Odgers, J. 
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“The tax shall be payable by an assessee under the head ‘Interest 
on securities’ in respect of the interest receivable by him on any security 
of the Government of Indi or of a Local Government, ”? 
whereas the Bank contends that it should be assessed under sec- 
tion 10 (1): 

“The tax shall be payable by an assessee under the head ‘Business’ 
in respect of the profits or gains of any business carried on by him.” 

If the Bank is assessed under that head no tax will be pay- 
able. Mr. M. Subbaroya Aiyar for the Bank has referred us to 
several English cases. Before referring to them, however, it 
may be as well to note that the English Income-tax Act, 1918, is 
a good deal more complicated than the Indian Act and that the 
English Statute is divided under schedules with rules under each 
schedule. For instance, schedule (c) concerns tax charg- 
ed in respect of profits arising from interest, annuities, divi- 
dends and shares of annuities payable out of public revenue; 
schedule (d) tax charged in respect of profits or gains to any 
person residing in the United Kingdom (1) from any kind of 
property whatsoever, (2) from any trade or profession, etc.; so 
that, really the only question that arises on this reference is, 
whether the investment is part of the Bank’s trade or not; in 
other words, whether it falls under S. 1 (3) of their byelaws 
“to carry on general business of banking not repugnant to the 
provisions of the Co-operative Societies Act.” Turning to the 
Indian Act, it will be observed that this complication of schedules 
is absent, but that section 6, which is the first section in Chap. II 
headed “Taxable income” divides the heads of income which are 
chargeable to income-tax into (1) salaries, (2) interest on secu- 
rities, (3) property, (4) business, (5) professional earnings, and 
(6) other sources. To refer to the cases cited by Mr. M. Subba- 
roya Aiyar: Smiles v. Australasian Mortgage and Agency Com- 
pany, Limited,’ a company in the course of wool-broking business 
granted temporary advances on the security of second mort- 
gages or on ‘wool and produce. The Court of Exchequer, 
Scotland, held that interest was chargeable under the first case 
of schedule (d), t.¢., trade, manufacture, etc. The Lord Presi- 
dent pointed out that the account between the company and its 
customers was of the nature of a current account as between 
bankers and customers and held that this was proper trading and 
nothing else and not investment of money upon securities. Lord 
Shand said: e ® 





1. (1888) 2 Tax Cases 367. 
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‘If a company which has a large rest fund laid aside for the purpose 
of investment makes investments in ioreign stock or other foreign securities, 
that is a case in which the charge 1s to be made under the fourth case,” 


But the President was of opinion that the present case was 
entirely different because the company was doing the business of 
wool-brokers. Lord Shand also thought: 


“It is quite unlike a case of investment, the interest fluctuates; it 
is for no fixed period; the transaction may be closed at any time. In 
short, it is the case of a wool-broker combining with his business thal of 
a banker.’’ 


But as Lord Shand further points out: 


“If this had been the case of a banking company carrying on the 
business of a Bank that would not be a case falling within the fourth 
case, which is the case applying to investments.’’ 


Scottish Investment Trust Company v. Forbes* is also a 
decision of the Court of Exchequer, Scotland. That was a case 
of an investment company and therefore investment was an essen- 
tial feature of the business and therefore the net gain made by 
the company by realising investments at higher prices than were 
paid for by them were to be reckoned among the profits and 
gains for the purpose of assessment. Norugch Union Fire 
Insurance Company v. Magee.” That was an Insurance Com- 
pany receiving as part of their profits interest on American 
securities not remitted to the United Kingdom. Held, that 
the interest formed part of the profits of the company being 
assessable under case (1) of schedule (d). So in Liverpool 
and London*atd Globe Insurance Company v. Benneit* the 
Liverpool and London and Globe Insurance Company carried 
on business at home and abroad. By the laws of certain of 
the foreign countries in which it conducted its bysiness, the 
company was required to deposit with the Governments of those 
countries certain sums of money and to invest those sums in 
accordance with the local laws.- This was done. They also 
voluntarily invested certain other sums. Both classes of invest- 
ments yielded interest which was received abroad and not remitted 
to the United Kingdom. It was held that the interest on both 
classes of investments was assessable under the first case of 
schedule (d) as being part of the business. Hamilton, J., held 
that the voluntary investments were not for the sake of invest- 
ments but for the sake of having a fund abroad readily realisable 
to meet the liabilities of their business and that the making of 
the investments was just as much part of their mode of conduct- 
ing the business as the taking of risks ‘and in thé event of the 








2. (1893) 3 Tax Cases 231. 3. (1896) 3 Tax Cases 457. 
4. (1911) 2 K.B. 577, 
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current account at the Bank being insufficient to meet the liabili- 
ties, all the investment funds might have to be called upon at some 
time or other. The object of the investments was to extend the 
business, so the making of them was part of the business. These 
extracts from the judgment of Hamilton, J., seem to me suff- 
cient to at once distinguish this from the case before us. In 
Liverpool and London and Globe Insurance Company v. Bennett 
this very case went to the House of Lords after having been 
affirmed by the Court of Appeal in Liverpool and London and 
Globe Insurance Company v. Benneti.. Their Lordships dis- 
missed the appeal holding that the income of the foreign invest- 
ments formed part of the profits or gains of the company’s 
business and was properly taxed under case (1) of schedule (d). 
See Lord Loreburn at page 619 who adopts Buckley, L J.’s 
expression that the investments were “the fruit derived from 
a fund employed and risked” in a business coming within the 
statutory description. It has also to be noticed that Liverpool 
and London and Globe Insurance Company v. Benneti® was 
not a case of Government securities. It seems to me impos- 


‘sible at least without a great deal more information than has 


been presented to us to say that these investments of more or 
less amounts for a longer or shorter time on the part of the 
Bank in order to prevent their fluid assets from lying absolutely 
idle in their coffers formed part of the business of the Bank. 
It seems to me that they are in the same positions any private 
persori who with a large credit balance in his private account 
desires to put it into a remunerative form which shall at the 
same time be readily realisable nd therefore invests for shorter 
or longer periods in Government paper. Mr. Patanjali Sastri 
for the Crown cited Back v: Dantels," where the Court of Appeal 
held that under the peculiar circumstances of that case Daniels 
were occupiers of some sort of the land in question which pre- 
vented them being assessed under schedule (d) but the importance 


of the case is in the expression of the opinion of Scrutton, 


L.J., at page 544 that 


‘yhen there is a separate and distinct operation unconnected with the 
occupation of the land, such as a cheese factory dealing with the milk 
of a dairy farm, or a butcher's shop dealing with the beasts of a cattle 
farm, I can understand a separate assessment of that operation; but I 
do not think that the fact that the farmer sells his produce either on the 
farm or at the local market, or at Mark Lane, or even if he sells it in a 
shop, justifies an assessment under schedule (d) as well as or in substitu- 
tion for schedule (b).”” 





—— een ianh 


5, (1913) A.C. 610. ; 6 (1912) 2 K.B. 41. 
7, (1925) 1 K.B. 526, 
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It therefore seems to me from the best consideration that 
I can give to the matter that this investment of these fluid assets 
of the bank cannot be held to be part of the business of the bank 


in accordance with the decisions quoted from the Scotch and ` 


English cases which seem to me to be all distinguishable and 
to be clearly assignable to an operation in furtherance of the 
particular business of the frm or company concerned. The obli- 
gation on the bank to keep 40 per cent. of its total liabilities in a 
fluid form is in consequence of an administrative order of Govern- 
ment and does not oblige them, although it may permit them, 
to invest the fund at all and it seems to mie that as they are to 
~ hold the fund in readiness to meet some particular liability which 
is specified, it cannot be said to be part of their business as a 
Bank to invest these liquid assets in the interval. I think there- 
fore the decision of the Commissioner was right. 
We think the Bank must pay Rs. 250 for the Commis- 
sioner ’s costs. 
N.S. Commisstoner’s decision affirmed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —MR. JUSTICE WALLACE AND MR. JUSTICE 
THIRUVENKATACHARIAR. - 
Donepudi Subramanyam =.. Appadlant® (1st Respond- 
ent in S.A. No. 938 of 1923 
on the file of the High Court 


—Plainitff ) 
v. 
Nune Narasimham and others .. Respondents (Appellant 
and Respondenis 2 to 4~ 
E Defendants 1 to 4). 


Provincial Insolvency Act (III of 1907), S. 16 (2) (b)—Scope of —Cruul 
Procedure Code, O 21, R. 63— Sat by attaching decree-holder to contest the 
order allowing claim—Nature of—Insolvency of judgment-debtor subsequent 
to attachment but before the filing of the suit—Leave of Infolvency Court, if 
necessary—Leave not obtained—Detree passed im the suit, whether nulltty— 
Decree, tf can be challenged in a subsequent proceeding—Value of the appeal 
against the dismissal of the suit by the attaching decree-holder—Value of the 
property and not of the decree—Objection to valuation not raised in that 
Court—If can be raised in appeal from that Court or tn a collateral proceed- 
ing—Swits Valuation Act, S. 11. ° 

Leave of the Insolvency Court under section 16 (2) (b) of the Provincial 
Insolvency Act of 1907 is not necessary for the commencement of a suit under 
O. 21, R. 63 of the Civil Procedure Code broyght by the attaching creditor 
to contest the order passed in favour of a claimant allowing his claim to 











*L-P. Appeal No. 112 of 1926, 14th November, 1928, 
R—62 l 
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Wallace, J. 
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the properties attached by the creditor, even though the judgment-debtor 
was adjudicated an insolvent subsequent io the attachment but before the 
filing of the suit. 

Marappa Pulas v. Raman Cheitiwr, (1918) I.L.R 42 Mad 322 dir- 
tinguished. 

Vasudeva Kamath v. Lakshminarayana sao, (1918) ILR. 42 Mad. 
684: 36 M.L.J. 453 explained and distinguished 

Section 16 (2) (b) of the Provincial Insolvency Act of 1907 prohi- 
bits, without leave of the Court, a creditor from commencing any suit or 
other legal proceeding which would by its nature hamper or affect pre- 
judicially the administration of the insolvent’s estate by the Insolvency 
Court in the insolvency proceedings. Unless the suit or other legal pro- 
ceeding thus interferes with the insolvency proceedings, there 19 no reason 
why the Insolyency Court should have control over its institution 

Nature of the suit by an attaching -creditor under O. 21, R. 63 of the 
Civil Procedure Code considered. 

Obiter: The fact that leave of the Insolvency Court was not obtain- 
ed for the institution of a suit under section 16 (2) (b) of the Provinaal 
Insolvency Act of 1907 does not render the decree passed therein a nullity 
and consequently the decree cannot be challenged in a subsequent suit on 
the ground of wani of leave 

Per Wallace, J—-The value of the appeal filed against the dismissal of 
a suit under O. 21, R. 63 of the Civil Procedure Code by an attaching 
creditor whose attachment was raised by an order of the Executing Court 
allowing a claim is the value not of the decree of the attaching creditor 
but of the property sought to be recovered to satisfy the debt. Where no 
objection was taken to the valuation of the appeal before that appellate 
Court, such “objection cannot be taken in second appeal from that appeal 
under S. 11 of the Suits Valuation Act and a fortiort cannot be taken in 
a collateral proceeding. 

The institution of a suit by the attaching creditor under O. 21, R 63 
of the Civil Procedure Code 18 not merely a continuation of the original 
claim proceedings but is really in part a new legal proceeding. 


Appeal under clause 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Phillips, dated the 5th 
January, 1926 and passed in Second Appeal No. 938 of 1923 
preferred against the decree of the Court of the Subordinate 
Judge of Bezwada in Appeal No. 176 of 1921 preferred against 
the decree of the Court of the District Munsif of Bezwada in 
O. S. No. 111 of 1920. 

B. Somayya for appellant. 

T. M. Krishnaswami Atyar and B. C. Seshachala Atyar 
for respondents. 

The Court delivered the following 

Jupcments. Watace, /—This Letters Patent Appeal is 
against the judgment of Phillips, J., in Second Appeal dismiss- 
ing the plaintiff's ‘suit. 

The Ist defendant held a decree against defendants 2 to 4. 
In execution 6f that deeree he applied for attachment of cer- 
tain properties. The attachment was ordered on 22nd June, 
1915 and was effected on 25th June, 1915. Between these 


~ 
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dates on 24th June, 1915 an insolvency petition was presented 
by defendants 2 and 3. An adjudication followed on 16th 
December, 1915. Plaintiff, alleging a sale of these properties 
to him by defendants 2 to 4 on llth March, 1915, had filed a 
claim petition against the attachment on 28th July, 1915. That 
was allowed on 8th November, 1915. On 31st March, 1916 
ist defendant sued to set aside ihe order on the claim petition 
making the plaintiff and the insolvents parties but not joining 
the Official Receiver. His suit failed in the Trial Court, but 
he succeeded in the District Court on appeal, and a Second 
Appeal to the High Court was dismissed. The plaintiff then 
in 1920 brought the present suit to declare the decree of the 
District Court void because incompetent. His grounds are two: 
first, that the valuation of the Ist defendant’s suit was beyond 
the jurisdiction of the District Court in appeal, and secondly, 
that the Ist defendant’s suit was within the mischief of sec- 
tion 16 (2) (b) of the Provincial Insolvency Act (III of 1907) 
which was then in force and that since leave of the Insolvency 
Court had not been obtained neither the District Munsif’s Court 
nor the District Court had jurisdiction to entertain the suit. 
Plaintiff lost in the Original Court, won in the Appellate Court, 
lost again before Phillips, J., and now appeals. 

The first ground of attack on Ist defendant’s suit seems to 
me without substance. No doubt in that suit the value of the 
decree which Ist defendant was seeking to execute against the 
property declared to be the plaintiffs was over Rs. 5,000, but 
the value of the property itself was said to be Rs. 4,000. The 
valuation of the appeal was clearly the value not of the decree 
but of the property sought to be recovered to satisfy the debt. 
The District Court therefore had jurisdiction. In any case it 
is clearly a matter which cannot now be urged in a collateral 
proceeding. No objection was taken before the District Court 
at the time of hearing of the appeal. Therefore under sec- 
tion 11 of the Suits Valuation Act, the objection could not be 
taken in appeal from the District Court. A fortiori, it cannot 
be taken in a collateral proceeding. 

The second point is one on which reliance has been placed 
- by the appellant. It depends on the interpretation of section 
16 (2) (b) of the Provincial Insolvency Act (111 of 1907), the 
terms of which, so far as is relevant to this case, are that 

‘on the making of an order of adjudication, . - o greditor to whom 
insolvent is indebted in respect of any debt” provable ae this Act shall, 


during the pendency of the insolvency proceedings, have any remedy against 
the property . . . , of the insolvent in respect of the de! t or com- 


Subraman- 
yam 


v. 
Narasimham, 
Wallace, J. 


492 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


mence any suit or other legal proceeding, except with the leave of the 
a ‘ssa? i 

The question is whether this prohibition covers the Ist 
defendant’s suit to set aside - the order on the claim petition. 
The suit was admittedly filed after the adjudication and with- 
out leave of the Insolvency Court. The insolvency proceed- 
ings are still pending. 

Clearly the language of the prohibition is not intended to 
have such a wide meaning as it might imply. “Shall not com- 
mence any suit or other legal proceeding” cannot mean that every 
creditor of an insolvent after adjudication cannot file a suit or 
take legal proceedings against any one at all What then is the 
nature of the restriction which this section seeks to impose? 
Clearly at all events the suit or legal proceedings must have some 
relation to the insolvency. The language used is the same as 
in, and has been taken from, section 9 of the English Bankruptcy 
Act of 1883, but there is a dearth of authority as to the 
meaning of it The only useful cases from English Courts 
brought to our notice are three In In re Wray 
North, J., held that this prohibition under section 9 does not 
stand in the way of proceedings being taken against an insol- 
vent under the Debtors Act. This was followed In ra W. A. 
Edye? and in Fasey, In re Trustees in which latter case 
Kekewich, J., whose judgment was upheld in appeal, in- 
terpreted the phrase in section 9 “in respect of any debt” as 
meaning “in the sense of being intended to enforce payment of 
that debt.” That, if I may say so with respect, gives a common- 
sense interpretation to the section; that is, the prohibition is 
against a creditor enforcing against his debtor da hors 
the insolvency proceedings a payment of his debt after 
his debtor has been adjudged insolvent, unless and until 
he has obtained leave of the Insolvency Court. The 
object clearly is to prevent an insolvent being harassed by 
extraneous proceedings elsewhere, when his liabilities, vis a vis 
his creditors, are the subject of proceedings in the Insolvency 
Court, since all efforts by creditors after an adjudication to 
obtain payment of their debts should be taken in the Insolvency 
Court and should be under the control of, and be dealt with: 
by, that Court. It may be noted that while section 28 of the 
new Provincial Insolvency Act (V of 1920) corresponds to 
section 16 of the old Act, section 29, which follows section 
i NAN Seale D as ge eae met Re 
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10 (2) of the Bankruptcy Act of 1883 has been introduced 
to allow of a similar order for stay of a suit already begun and 
pending on the date of adjudication, and in that section the 
language used is “pending against the debtor.” I think the 
same idea must be imported into the old section 16 (2) (b). 


Of rulings in this country on the exact meaning of the prohi- 
bition in section 16 (2) (b) there are none which have been 
brought to our attention except Vasudeva Kamath v. Lakshmi- 
narayana Rao,* with which I shall deal later. There are 
other rulings wherein the section or the same wording in 
section 17 of the Presidency Towns Insolvency Act (III of 
1909) has been invariably applied in practice to suits in which 
the judgment-creditor is seeking directly to recover his debt from 
his judgment-debtor. See Cuddappa Ghouse Khan v. Bala 
Subba Rowther In re Dwarka Das Tejbhandas, Parnalal 
Tassaduq Hussain v. Hiranand Jiwan Rawi and Haji Umar 
Sharif v. Jwala Prasad*® or to execution proceedings against 
the insolvent—see Easwara Atyar v. Govinderajuli Naidu.’ I 
have myself in an unreported case, C. R. P. No. 170 of 1926, 
so applied it to a suit to recover a debt following Cuddappa 
Ghouse Khan v. Bala Subba Rowther, and the mse in In re 
Dwarka Das v. Tejbhandas.© My general conclusion then is 
that section 16 (2) (b) prohibits without leave of the Court a 
creditor from commencing any suit or other legal proceeding 
which would by its nature hamper or affect prejudicially the 
administration of the insolvent’s estate by the Insolvency Court 
in the insolvency proceedings. Unless the suit or other legal 
proceeding thus interferes with the insolvency proceedings, 
there is no reason why the Insolvency Court should have con- 
trol over its institution. A party’s ordinary civil rights should 
not be reduced unless by clear statutory authority. 

Two points then fall to be decided: first, was the Ist de- 
fendant’s suit one which falls within the prohibition in section 
16 (2) (b) so interpreted, and secondly, if if does, does the 
fact that leave was not obtained entail a total want of jurisdic- 
tion in the Court which decided it? The answer to point 1 
depends on a consideration of the nature of Ist defendant’s 
suit. By the order on the claim petition the property had been 
declared’ to be not the property of the insolvent at all from 
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the date of the transfer to the plaintiff, namely, 11th March, 1915. 
Therefore neither on the date of the insolvency petition nor 
on the date of the adjudication was this property the property 
of the insolvent. The adjudication therefore did not vest this 
property in the Official Receiver. On the date of the Ist de- 
fendant’s suit it was the property of the plaintiff vest- 
ing in him alone.- The Ist defendant sued to have it 
declared that the. property was not the plaintiffs but 
was the property of the insolvent and available for 
his decree. A perusal of his palint Exhibit G will show 
that it asserted in effect not that the sale to the plaintiff was a 
real transfer though fraudulent, but that it was a sham transac- 
tion, no consideration having passed and the possession still 
remaining with the vendors, and that therefeore the property 
remained the property of the vendors in spite of the sale. But 
1 do not think that makes any essential difference to the legal 
position. The suit proceeded and had to proceed on the foot- 
ing that the property was not the property of the judgment- 
debtor, unless and until the contrary was proved. So long as 
the sale stood unavoided by proper proceedings the property did 
not vest in the Official Receiver, nor could he have taken pos- 
session of it. 


As noted, the Ist defendant’s suit was dismissed in the 
Trial Court and decreed in the Appellate Court. The appel- 
late decree (Exhibit G-2) declared that the insolvemt’s right to 
the suit*property was established and that the property was 
liable to be attached in execution of the ist defendant’s decree. 
It is clear that that suit was aot in terms a suit by a creditor 
against his judgment-debtor to enforce payment of his debt, 
nor is the declaration which the lst defendant obtained by his 
decree the sort of declaration which could have been obtained 
by him collaterally in the insolvency proceedings. It is no 
doubt the case that as this alleged sham sale was within two _ 
years prior to the insolvency petjtion the Official Receiver 
might have moved under Section 36 of Act III of 1907 to 
have it declared void against him. But that to my mind is 
not exactly the same relief as was sought for by the Ist 
defendant in his suit. It has to be remembered, for example, 
that, if the adjudication was for any reason annulled the result 
of any successful motion by the Official Receiver to have this 
sale set aside wduld not efiure 10 the benefit of individual credi- 
tors and would not for the 1st defendant’s purposes take the 
place of the decree which he obtained. He had to be prepared 
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or thought it necessary to be prepared for such a contingency by 
seeking the decree which he obtained. Therefore he was not 
to my mind seeking in his suit a relief which he could have 
obtained in the insolvency proceedings itself. By supporting 
a motion under section 36 by the Official Receiver the exact 
relief he sought could not have been obtained by him in the 
insolvency proceedings. It may be noted further that this is 
not a suit in which the insolvent’s estate is involved or is likely 
to be involved in defence or in costs. It is really a suit prose- 
cuted by the lst defendant on behalf of the estate and either 
at his own cost or at the cost of the holders of the property. 
Neither the insolvent nor the Official Receiver is really a neces- 
sary party to it. Again the Ist defendant’s suit is not one 
which could have been filed and conducted by the Official Re- 
ceiver himself. A suit to set aside an order on a claim peti- 
tion must be brought by the party against whom the order has 
been made or by his legal representative. The Official Re- 
ceiver is in no sense the legal representative of the Ist defend- 
ant. This is not a suit to recover assets in the hands of third 
parties, such as was the suit in Sanyasi Charan Mandal v. Krish- 
nadhan Banerji. It is a suit to declare that the property in the 
_ hands of third parties is part of the assets of the insolvent and no 
more. Hence-the Ist defendant’s suit cannot be considered to 
be of such a nature as would hamper or prejudicially affect 
the administration of the insolvency, and therefore, on ihe 
lines I hav laid down above, it was not a suit for which the 
leave of the Court under section 16 (2) (b) had necessarily 
to be obtained. 


The learned Judge, whosé decision is now under appeal, 
has no doubt held to the contrary, but if I have read his judg- 
ment aright he did so with some hesitation. He felt himself 
pressed by the decisions of two Benches of this Court in 
Vasudeva Kamath v. Lakshmunarayana Rao* and Mariappa 
Pillai v. Raman Chettiar? The case in Mattappa Pillai v. 
Raman Chettiar is the cofiverse of the present. There the 
claim of the person who claimed the property attached by the 
creditor was dismissed and a suit was filed to establish his claim. 
It was held in effect that the dismissal of the claim only availed 
for the benefit of the successful parties to the claim petition 
and not for the benefit of the Official Receiver, and that oe 
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fore the property did not vest in the Official Receiver unless 
and until he himself avoided the transfer. ‘The appeal, which 
was by the purchaser from the Official Receiver, was dismissed 
by the High Court on the ground that the dismissal of the 
claim did not amount to an avoidance of the transfer by the 
Official Receiver, that such avoidance can only be by motion 
under section 36 of the Act and that, in the absence of such 
avoidance a purchaser from the Official Receiver has no locus 
standi, that is, the Official Receiver cannot by proxy attack a 
fraudulent transfer in collateral proceedings. This does not 
seem to me a decision which affects the present case. The success- 
ful attaching creditor in the claim petition was not the appellant 
and his rights were not under consideration. As I read the 
decision, it does not mean that a suit like the present is not 
maintainable without leave of the Court, which is the proposi- 
tion at” present under discussion. 


As to the case in Vasudeva Kamath v. Lakshminarayana 
Rao* it was there held that a suit under section 53 of the 
Transfer of Property Act to set aside a transfer as in fraud of 
creditors cannot after an adjudication be instituted without 
leave of the Court. The discussion is meagre and the decision 
rests on a proposition that such a suit by a judgment-creditor 
would enable him to obtain satisfaction of his decree out of the 
property declared in the suit to be the property of the insol- 
vent. With respect, I do not think this is a corregt statement. 
A suit under section 53 of the Transfer of Property Act pro- 
ceeds on the footing that there has been a transfer although 
fraudulent, that is, the property has passed from the judgment- 
debtor. The decree in the suif will not declare that the pro- 
perty transferred is not the property of the transferee but that 
the transferee’s rights are postponed to the rights of the credi- 
tors, who are entitled to have their debts satisfied out of it, first 
of all; if any balance of money or property is left by the 
creditors afte? satisfaction it will go not to the judgment- 
debtor but to.the purchaser. As is indicated in Mariappa 
Pillai v. Raman Chettiar” the decree in such a suit does not 
enure for the benefit of the Official Receiver who must himself 
move under section 36 if he wants the transfer set aside. I 
do not therefore see why the Insolvency Court should require 
to exercise any control over such a suit, at least until after it 
has reached the stage ofea decree and execution is being taken 


-A ite aa A Ain 


4. (1918) I.L.R. 42 M. 684: 36 M.L.J. 453. 
11. (1918) I.L.R. 42 M. 322. . 


LVI] THE MADRAS LAW JOURNAL REPORTS. 497 


out against the property. If the principles to be held appli- 
cable to the present suit which 1 have stated are correct then 
the decision in Vasudeva Kamath v. Lakshmenarayana Rao * 
has been set out in too broad terms, but in any case it is dis- 
tinguishable from the present suit as not heing a suit to set 
aside an order on a claim petition. 

It may be noted that even if the application of section 
16 (2) (b) is restricted to the extent which I have indicated, 
there will undoubtedly still be cases of hardship as has been in 
fact recognized in several of the reported cases already quoted. 
Where a creditor files his suit in ignorance of the adjudication, 
and the Court is equally ignorant, it is undoubtedly hard that 
the plaintifPs suit should be dismissed when later on the ad- 
judication comes to light. However, the balance of authority 
is in favour of that view and I am not prepared at present 
to canvass it. But it is an added reason why one should not 
enlarge the scope or the prohibition more than is absolutely 
necessary on a reasonable interpretation of the section, and for 
this reason also I would restrict its application to cases where 
the creditor is suing directly to recover his debt from. the 
insolvent. It will be particularly hard to enlarge? the scope 
of the prohibition and apply it to a suit like Ist defendant’s 
where the creditor must by force of Rule 63 of Order 21 
file his suit to set aside the claim order within one year of 
that order. He has therefore no time to waste or time to wait 
until he sees whether the Official Receiver is going tô move 
under section 36 or not. For the reasons above given I would 
hold that Ist defendant’s suit was not one for which leave of 
the Court was necessary under section 16 (2) (b). On this 
finding the discussion of point (2) becomes academic but I 
shall deal with it shortly. 


Before doing so, I shall deal first very briefly with an 
argument which has been put forward by Mr. T, M. Krishna- 
swami Aiyar for the respondent, namely that the institution 
of a suit by an unsuccessful claimant is not a “commencement 
of a suit” but merely a continuation of the original claim pro- 
ceedings. It has no doubt been held so for certain purposes; 
for example, 4s pendens and Court-fees—see Krishnappa 
Chetty v. Abdil Kader Salib"? and the Privy Council ruling 
in Pind Kumari v. Ganshyam Misra,” but that is a proposition 
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which is easily pressed too far. It seems to me contrary to the 
spirit as well as the letter of section 16 (2) (0) that a suit 
should “commence” at some time earlier than the filing of the 
plaint in it. If this argument is accepted, an appeal, for exam- 
ple, against the decision in a suit would not require leave 
although the result of it would be just as hampering to the 
insolvency proceedings as the original suit itself. If the 
nature of the claim suit be examined, it is also clear that it is 
not entirely a continuation of the claim; it embraces something 
more. The claim egquiry merely settles whether the claimant 
is in possession of the property on his own behalf or on behalf 
of the judgment-debtor; but the claimant in his suit has to 
establish the right which he claims to the property; that is, 
the question of title is also raised for decision. The suit is 
therefore really in part a new legal proceeding, and is not - 
entirely restricted to the questions within the scope of the claim 
enquiry. I am not therefore prepared to accept this argument, 


The final question is whether, if leave is necessary the 
lack of it cuts at the root of the Court’s jurisdiction to enter- 
tain the suit.- The balance of authority is in favour of the 
position that where leave has not been obtained before 
the suit was begun it cannot be subsequently obtained—see 
In re Dwarka Das Tejbandas® and Cuddappa Ghouse Khan 
v. Bala Subba Rowther.© The former of these decisions re- 
fers to the similar wording under section 17 of the Presidency 
Towns Insolvency Act. In Easwara Atyar v. Govindarajuls 
Naidu? it was clearly held that the omission to get leave is 
fatal. A ruling in Pannalal Tassadug Hussain v. Hiranand 
Jiwan Ran categorically lays down that initial absence of leave 
is fatal to the -suit even when both the plaintiff in 
the suit and the Court are in ignorance of the adjudi- 
cation. It admits that such a ruling will work hard- 
ship. The Jjearned Judges in Cuddappa Ghouse Khan v. 
Bala Subba Rowther® and Haji Umar Sharif v Jwala 
Prasad? indicate that for such a hardship the present section 
29 may be a remedy but the learned Judges in Pannalal 
Tassaduq Hussain v. Hiranand Jiwan Ran will not allow 
eyen that. So far as direct authority goes it is therefore 
against the remark of Phillips, J., that in cases under this 


section “it has been held and consistently held that a suit insti- 
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tuted without leave can be validated by obtaining leave subse- 
quently.” 


Much discussion at the Bar has been devoted to argument 
from analogies, but I must confess that I find such analogies 
of little use. The wording of section to be interpreted in the 
case of such analogies is of course different and it is on the 
exact wording of this section that we have to make up our 
minds. The language employed in the consideration of the 
points at issue in some of these rulings at times falls, it 
appears to me, into tautology. If some preliminary sanction 
or leave is essential before the Court can try a suit, then of 
course the Court has no jurisdiction without it, while if that 
preliminary can be “waived” then it does not affect the juris- 
diction. That seems to me merely saying the same thing in two 
different ways. I therefore do not propose to discuss here the 
“essential nature,” for example, of leave under section 12 of the 
Letters Patent, or the sanction which has to be obtained under 
section 92, Civil Procedure Code or of a notice under Order 21, 
Rule 22 in an execution petition, since to attempt to interpret 
other sections with different wordings only increases» difficulties 
and is more of a danger than a help I would say this, how- 
ever, on this point that the prohibition in section 16 is directed 
not to the Court but to the party, and that therefore, when the 
party was wholly ignorant of the adjudication it is difficult to 
penalise him for not bringing to notice a matter, of: which 
he was wholly ignorant. It surely has not to be laid down that 
every person suing in the capacity of a creditor must add to 
his plaint a verification that his debtor has not yet been adjudg- 
ed an insolvent. What is required is that a defence by way 
of a plea of want of leave shall not be denied to the debtor 
in the suit if he really has been adjudicated insolvent, and, if 
he does raise the defence of want of leave, then the Court 
shall dismiss the suit or permit it to proceed upon terms; but if 
he does not raise the defence, it appears to me the proper order 
would be to rule that the objection has been waived and cannot 
be later pressed. There is not really here any inherent want 
of jurisdiction. The prohibition is merely a restraint on the 
exercise of jurisdiction, and is a matter of procedure. In any 
case it appears to me that the party who is really restrained ty 
section 16 (2) (b) is the party who is in a position then and 
there to collect his debt and who is actually trying by means 
of the suit or legal proceeding to do so. 
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For the reasons given above I would not interfere with 
the decision given by the learned Judge and I would dismiss 
this appeal with costs. 


Thiruvenkatacharior, J.— The questions raised in this appeal 
relate to the scope and effect of sub-section (2) of section 16 
of the Provincial Insolvency Act of 1907. In execution of a 
money decree which the Ist respondent had obtained against 
defendants 2 to 4, he attached on the 25th June, 1915, certain 
properties as belonging to his judgment-debtors. Thereupon the 
appellant preferred a claim to those properties on the 2&th 
July, 1915, the claim being based on a saledeed executed in 
his favour by the judgment-debtors on the 11th March, 1915. 
The claim was allowed on the 8th November, 1915 and the 
properties were released from the attachment. On the 16th 
November, 1915 respondents 2 and 3 were adjudged insolvents. 
On the 31st March, 1916 the 1st respondent filed a suit under 
Order 21, Rule 63, Civil Procedure Code impleading as defend- 
ants therein the appellant and respondents 2 to 4. In that suit 
he prayed for a decree declaring that the attached property 
belonged to his judgnrent-debtors (defendants 1 to 3 in the 
suit) and ‘was liable to be attached in execution of the decree 
obtained by him against them. The Official Receiver was not 
made a party to that suit. The Trial Court dismissed the suit, 
but on appeal to the District Court of Kistna that decree was 
set aside and a decree was passed in favour of the Ist respond- 
ent as ‘prayed with costs. From the appellate decree a Second 
Appeal was preferred to the High Court which was dismissed. 
The appellant then brought the present suit in the District 
‘Munsif’s Court of Bezwada impleading as defendants not only 
respondents 1 to 4 who were the other parties in the previous 
suit, but also the Official Receiver of Kistna as the 5th defend- 
ant in this suit. He prays for a declaration that the decree in the 
previous suit is null and void and for an injunction restrain- 
ing the Ist respondent from executing the decree. His case is 
that the decree in the previous suit which was brought by the 
lst respondent against him was passed without jurisdiction. As 
respondents 2. and 3 had already been adjudged insolvents that 
suit could not be filed without the leave of the Court obtained 
therefor under section 16 (2) of the Provincial Insolvency Act, 
1907, and as such leave was not obtained the Court had no juris- 
diction to entértain it ard the decree passed therein is null and 
void, notwithstanding that no objection was raised in that suit 
itself to its maintainability on the ground of want of. leave of 
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the Insolvency Court under section 16 (2) of the Act. The Trial 
Court dismissed the suit. On appeal therefrom, the Sub-Court 
of Kistna set aside that decree and passed a decree in plaintiff's 
favour as prayed. Against that decree the 1st respondent pre- 
ferred a Second Appeal to this Court which came on for hear- 
ing before Phillips, J. The learned Judge held that the plaintiff 
(appellant) is not entitled to the declaration asked for and that his 
suit must be dismissed. 

This appeal is filed under the Letters Patent against that 
judgment. The main questions considered by the learned Judge 
are: (1) whether the present suit instituted by.the lst respond- 
ent was one for the filing of which the leave of the Insolvency 
Court was necessary, and (2) if so, whether the fact that no 
leave was obtained therefor would render the decree passed 
in the suit a nullity. 

On the first question the learned Judge holds that it was 
a suit falling within section 16 of the Provincial Insolvency 
Act and that the leave of the Court should have been obtained 
for instituting the same. 
| On the second question he holds that the absence of leave 
did not affect the inherent jurisdiction of the €ourt to try 
the suit. A suit instituted without leave can be validated by 
the leave being granted subsequently. The absence of leave 
may be put forward as a defence to the suit, but if the defend- 
ant does opt raise that defence he must be deemed to have 
waived it and a decree passed after suth a waiver oannot be 
deemed to be a nullity. He further observes that the decree 
obtained by the appellant (plaintiff) only gives him a declara- 
tion and that he cannot execute it against the insolvent. He 
holds also that the Official Receiver was not a necessary party 
to the previous suit and the only result of his not being made 
a party thereto is that he is not bound by any decree passed 
therein. 

The questions which arise for consideration are:— 


(1) Was leave of the Insolvency Court under section 16 (2) 
of the Provincial Insolvency Act of 1907 necessary for the 
commencement of the suit brought by the Ist respondent to 
contest the order passed in the appellant’s favour allowing his 
claim to the properties attached by the former as judgment- 
creditor of the respondents 2 to 4? 


(2) If such leave was necessafy, does the fact that the 


suit was instituted without leave render the decree passed there- « 


in a nullity? 
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Sabraman- ` After a full consideration of the arguments on both sides I 
7. am of opinion that both the guestions should be answered in the 
Narasimham. 


negative. With reference to the first question the nature of the 
Thiru- suit has to be considered. It is, as pointed out by Phillips, J., a suit 
KEN under Order 21, Rule 63, Civil Procedure Code. Such a suit 
whatever may be the form of relief prayed in it is really a suit to 
set aside a summary order passed in a claim proceeding which 
if not set aside by the aggrieved party by bringing a suit to 
establish the right which he claims to the property in dispute 
becomes conclusive as between the claimant and the attaching 
decree-holder as to the title of the property. See Phil Kumari 
v. Ghanshyam Misra - 

-~ Under Art. 11 of the Limitation Act the suit has to be 
brought within one year from the date of the summary order. 
Where the claim has been allowed, the suit can be brought only 
by the attaching creditor and in such a suit he acts only for 
himself and not on behalf of the creditors generally and anv 
adjudication passed therein will be binding only as between 
him and the claimant. It will not affect the rights of the 
other creditors or of the Official Receiver in whom the judg- 
ment-debtor’s estate has vested either prior to the institution 
of the suit or subsequent thereto. It has also been held that Lo 
such a suit brought by an attaching creditor the judgment-debtor 
is not a necessary party nor the Official Receiver where the 
judgment-debtor has been adjudged an insolvent aftgr the sum- 
mary order has been passed. See Chaudhri Ahmad Baksh v. 
Seth Raghubar Dayal and Annapurni Ammal v. Subramaniar- 
Chettiar! which is a decision of Wallis, J. (as he then was) 
and Munro, J. The usual relief claimed in such a suit is a de- 
s claration that the property attached was the property of the judg- 
ment-debtor and not that of the claimant. The attaching decree- 
holder cannot in that suit pray for any further relief. If he 
succeeds in getting the declaration that the property belongs to 
the judgment-debtor he has thereafter to apply to the Court 
: executing the decree to proceed futther on his application for 
execution, the obstacle in the way which was created by the 
order allowing the claim having been removed. It is only in 
such an application when made, the judgment-creditor seeks 

relief against the property of the judgment-debtor. 
The institution of the suit under O. 21, R. 63 is nierely for 
the purpose of removing the obstacle which lies in the way of his 

13° (1907) L.R. 35 I.A. 22- I L.R. 35 C 22:17 M.L.J 618 (PC) 
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making such an application and the suit is not one in which 
any relief is sought against the property of the judgment-debtor. 
This is the view taken by Phillips, J., himself in the order 
appealed from. I respectfully think that the logical consequence 
of this view is to hold that the suit brought by an attaching 
creditor under Order 21, Rule 03 is not one which comes within 
the purview of section 16 (2) of the Act. But the learned 
Judge is of opinion that though the suit does not seek any 
remedy against the property of the insolvent, it is a suit in res- 
pect of what is alleged to be the property of the insolvent and 
therefore it appears to come within the meaning of S. 16 (2) and 
that the leave of the Court should be obtained. That such 
a suit in so far as it prays for a declaration that the attached 
property belongs to the judgment-debtor is not obnoxious to 
section 16 (2) is supported by the case in Annapurns Ammal 
v. Subramanian Chettiar’? already referred to. In that case, 
the judgment-debtor was adjudged an insolvent during the 
pendency of the claim proceedings. The claim being allowed 
the attaching decree-holder sued under section 283, Civil Pro- 
cedure Code (now Order 21, Rule 63) making the Official Re- 
celver also a party. An objection was taken to the maintain- 
ability of the suit on the ground that as the insolvent’s property 
had vested in the Official Recetver, he alone could bring a suit 
and that the suit by the attaching creditor was not maintainable. 
The objection was overruled, the learned Judges observing that 
the decree-holder against whom the order has been passed had a 
statutory right of suit to set aside the order passed in the 
claim proceeding. The Official Receiver is not a necessary party 
to such a suit. As to the relief the plaintiff is entitled to, they 
observe as follows: 

‘The decree-holder, however, after the judgment-debtor’s insolyency 
is uot entitled to a decree declaring the property liable to be attached; 


but he is entitled to a decree declaring that the property is that of the 
judgment-debtor.’’ See Annapirni Ammal y Subramajitan Chettiar 18 


Though in that case tht question did not arise under sec- 
tion 16 (2) of the Provincial Insolvency Act of 1907, as the 
insolvency took place before that Act was passed, yet, I res- 
pectfully think that the distinction which the learned Judges 
draw between granting a mere declaration that the property 
belongs to the judgment-debtor and granting a further declara- 
tion that the property is liable to attachment js one which is 
equally applicable to section 16 (2) of the Act of 1907. In 
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the previous suit brought by the attaching decree-holder, he 
got both those declarations. But for his purposes it would 
have been quite sufficient if the declaration that the property 
belonged to the judgment-debtor alone is maintainable. It may 
also be pointed out that as the Official Receiver was also a 
party to the suit in dnnapurni Animal v. Subramanian Chetiter,» 
the declaration that the property was liable to attachment ought 
not to be granted as after the adjudication of the judgment- 
debtor, the judgment-creditor has no right to attach the pro- 
perty but will be entitled to such relief as he can get in the 
insolvency proceedings, and that portion of the decree which 
would be binding on the Official Receiver as a party to the suit 
had therefore to be struck out. But in the previous suit 
with, which we are here concerned, the Official Receiver was 
no party and the declaration that the property was liable to 
be attached in execution of the plaintiff’s decree will not affect 
the rights of the Official Receiver. 

Turning to the provisions of section 16 (2) I am unable 
to find anything in it which brings a suit under Order 21. 
Rule 63 within its purview. It- provides that on the making 
of an order of adjudication— 

(1) All the properties of the insolvent shall vest in the 
Court or the Receiver... 

(2) No creditor of an insolvent in respect of any debt 
provable in the insolvency has during the pendency ¢f the insol- 
vency proceedings any remedy against the property of the insol- 
vent in respect of the debt. 

(3) That no such creditor can commence any suit or 
other legal proceeding except with the leave of the Court and 
on such terms as the Court may impose. 

Does the suit under O. 21, R. 63 infringe any of these provi- 
sions? It is clearly not a suit for the recovery of any property 
vested in the Receiver. According to the order on the claim peti- 
tion if not set aSide, the property did not belong to the judgment- 
debtor. Secondly, the asking for a declaration that the property 
belonged to the judgment-debtor is not asking for a relief against 
the property of the judgment-debtor. To determine the nature 
‘of the suit, we have to look at the relief which is prayed for 
in the suit and not to the ulterior consequences that may result 
from the granting of the relief. This is the view taken in 
Annapurni Ammal v. Subramanian Chettiar™ which is already 
referred to. But as against this view the case in Vasudeva 
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Kamath v. Lakshminarayana Rao* is relied on. In that case 
certain creditors of the insolvent sued under section 53 of the 
Transfer of Property Act for setting aside a sale of property 
which had been made by the debtor prior to insolvency. 
Wallis, C.J., delivering the judgment of the Court, held that 
the suit fell within the purview of section 16 (2). The learn- 
ed Chief Justice observes that under the corresponding provi- 
sions of English Law, a judgment-creditor may sue in respect 
of his debt alone and obtain satisfaction for it. If the same 
rule is to be applied to a suit by the judgment-creditor under 
section 53 of the Transfer of Property Act it follows that if 
he obtains a decree in his favour he can also enforce it in those 
proceedings. That would clearly bring the suit within the pur- 
view of section 16 (2) under which a creditor has no remedy 
against the property of the judgment-debtor. But the learned 
Chief Justice says further: 

“even as regards a suit by a creditor who was not a judgment-creditor 
to declare a transfer void against creditors generally I think the words of 
the sub-section ‘or commence any suit or other legal proceeding’ are 
sufficiently wide to cover a suit to make property available as the property 
of the judgment-debtor and to forbid the institution of such a suit as 
this without the leave of the Court,” 

In taking this view, the learned Judge seems to me to have 
overlooked the distinction drawn by himself in Annapurni 
Ammal v. Subramanian Chettiar" between a relief by way of 
a declaration that the property belongs to the judgment-debtor 
and a further relief that the property is lable for attachment 
and that the latter relief alone would be obnoxious té the policy 
of Insolvency Law. Moreover in this case in Vasudeva 
Kamath v. Lakshminarayana Rao* there was no question of the 
rights of an attaching creditor against whom an order has been 
passed in the claim proceedings which would be conclusive against 
him unless and until it is set aside by a suit instituted by him. 
No doubt the words of the sub-section “no creditor shall com- 
mence any suit or other legal proceeding” are very wide, but 
they should be construed as applying only to suits brought by 
creditors which seek any relief against the property or person 
of the judgment-debtor or which can in any manner prejudice 
the administration of the insolvent’s estate ‘by the Insolvency 
Court or the rights of the Receiver as representing the general 
body of creditors. It is difficult to see how a suit by an attach- 
ing creditor under Order 21, Rule 63 can prejudice the rights of 
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the Receiver. If the suit is successful the Receiver cannot be 
prejudiced thereby even if he cannot derive any advantage from 
such a decision. If, on the other hand, it is unsuccessful it will 
not be binding on the Receiver and it is still open to him to sue 
for the recovery of the property. But so far as the attaching 
creditor is concerned he is bound by an adjudication against 
him and if he does not institute a suit under Order 21, Rule 63, 
within one year, he runs the risk of altogether losing his right 
to attach the property for the recovery of his debt, even if the 
adjudication is annulled. 

The question may also be looked at in another way. Sec- 
tion 16 (2) of the Provincial Insolvency Act, 1907, is re-enacted 
in section 28 (2) of the present Provincial Insolvency Act and 
so far as this point is concerned, the wording is exactly the same. 
The scope and operation of section 28 (2) cannot but be the 
same as that of section 16 (2) of the old Act. In the present Act 
there is a new provision section 29, which also bears on the 
question. Section 29 says: 

“Any Court in which a sut or other proceeding 1s pending against 
a debtor shall, on proof that an order of adjudication has been made 
against him under this Act, either stay the proceeding or allow it to con- 
tinue on such terms as such Court may impose ’”’ 

This new section makes it quite clear that the suit or other 
legal proceeding which is dealt with by sub-section (2) of sec- 
tion 28 is one against a debtor for the recovery of the debt. Sec- 
tions 28 and 29 of the present Act correspond to sections 7 (1) 
and 9 (1) of the English Bankruptcy Act, 1914, the language of 
which also is almost identical. In section 9 (1) of the English 
Act the proceedings against the debtor which are to be stayed on 
proof of bankruptcy are referred to as “any action, execution, 
or other legal process against the property or person of the 
debtor.” There can be hardly any doubt that the suit or other 
legal proceeding which fall within the purview of section 28 
of the Provincial Insolvency Act (corresponding to section 16 
of the Act III of 1907) is an action, execution, or other legal 
process against the person or property of the debtor. It follows 
therefore that a suit by an attaching creditor under Order 21, 
Rule 63 in which no relief is sought against a debtor but in his 
favour and to which neither the debtor nor the Receiver is a 
necessary party cannot be held to be a suit falling under S. 16 (2) 
of the old Act or section 28 (2) of the present Act. I am there- 
fore of opinion that thesprevious suit brought under Order 21, 
Rule 63 was not a suit for which leave of the Court was neces- 
sary under section 16 (2) of the old Act. 


~ 
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“On the second question I agree with the learned Judge that 
assuming that leave of the Insolvency Court was necessary for 
the institution of the suit, the fact that no such leave was 
obtained does not render the decree passed therein a nullity. 
The word “jurisdiction” is often used in a loose sense. A 
Court is said to be acting without jurisdiction not only when 
it has no power or authority to hear and determine the cause 
at all, but also when in the exercise of its authority to decide, 
it acts or decides erroneously. 

But as pointed out by Mookerjee, C.J., in Hriday Nath 
Roy v. Ram Chandra Barna Sarma there is a clear distinction 
between the jurisdiction of the Court to hear and determine a 
matter and the erroneous action of that Court in the exercise 
of that jurisdiction. The authority to decide a cause at all, as 
observed by the same learned Judge, and not the decision render- 
ed therein is what makes up jurisdiction, and when there is juris- 
diction of (over) the person and subject-matter, the decision of 
all other questions arising in the case is but an exercise of that 
jurisdiction. If the Court has no power to act at all, its doing so 
will be a mere usurpation of authority and its decree will be a 
nullity, but if it merely acts erroneously in the exerciseof its juris- 
diction the error can be set aside only by taking further proceeJ- 
ings in the action itself by way of appeal or otherwise. It 
can be avoided only in that way and if not so avoided its cor- 
rectness cannot be questioned collaterally in other proceedings. 


In the present case the previous suit was one which the Court 
in which it was instituted was competent to try. It had juris- 
diction over the parties as well as the subject-matter of the suit. 
The question whether the suit could be maintained without the 
leave of the Insolvency Court did not affect the competency of 
the Court to try the suit, but it was only a question which might 
have been raised for determination in the suit. Supposing 
that point had been raised in that suit itself, whether leave of 
the Insolvency Court was necessary, it was quite open to the 
Trial Court to decide that qfestion in the affirmative or in the 


negative and its decision may be right or erroneous. But it 


cannot be said that it had no jurisdiction to decide it. An erro- 
neous decision on that point can be avoided only by an appeal 
against a decree passed in that suit. If the point had not been 
raised at all it would on principle make no difference. The 
Court’s inherent jurisdiction to try the,suit is not, thereby affect- 
ed. The question whether leave of the Insolvency Court for 
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the institution of the suit is necessary is not a question which 
arises on the face of the plaint itself if the insolvency is not 
referred to therein. It depends on extraneous circumstances of 
which neither the plaintiff nor the Court may be aware. Sup 
pose the plaintiff, for no fault of his, is not aware of the adjudi- 
cation and therefore files his suit without getting leave of the 
Insolvency Court. Is his suit liable to be dismissed on the ground 
that he has commenced it without leave of the Court? Such 
a conclusion will be obviously unjust and I can see nothing in 
the wording of the section to justify such a conclusion. The 
material words are: “No creditor shall commence his suit with- 
out leave of the Insolvency Court.” It is clear that the leave 
of the Insolvency Court has to be obtained for the commence- 
ment of the suit. I think that the direction given to the creditors 
of an adjudged insolvent by those words proceeds on the assump- 
tion that the creditor is aware of the adjudication. If, being 
aware of it, He fails to obtain leave he is penalised and properly 
so; but if for no fault of his, he is not aware of the adjudica- 
tion, and of the consequent necessity for obtaining leave of 
the Court he cannot be said to have commenced, t.e , knowingly 
commenced the suit without leave and he ought not therefore 
to be treated as if he were in default. That this is the correct 
view to take seems to me to be supported by the decisions in 
the analogous cases arising out of section 43 of the old Civil 
Procedure Code corresponding to Order 2, Rule 2 of the pre- 
sent Code. 

In Amanat Bibi v. Imdad Husain"! their Lordships 
of the Privy Council observe that a plaintiff cannot be held to 
have omitted to sue for a right of which he was not aware when 
he instituted the suit and that such an omission does not pre-- 
clude him from maintaining a subsequent suit for the portion 
so omitted. In other words, the omission ought to be an inten- 
tional omission with knowledge of the facts. Des Raj v. Duni- 
chand™ is also an authority on the point. In that case Mr. 
Justice Broadway has held that a suit instituted by a creditor 
without notice of the adjudication cannot be dismissed on the 
ground that leave of the Insolvency Court was not obtained. In 
this case no question appears to have been raised as to whether 
the plaintiff before he instituted the previous suit had knowledge 
of the adjudication. The question is therefore relevant only 
for this purpose, vig., that obtaining leave is not a condition pre- 

17, (1888) L.R. 15 LA. 106° I.L.R 15 C. 800 (P.C). 
18. (1920) 60 I.C. 588. 
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cedent to the competency of the Court to try the suit. It is 
only available as a defence to the suit if well-founded and the 
decree of the Court on the point will be binding on the parties 
and if erroneous can be set aside only by an appeal or some appro- 
priate proceeding in the suit itself. If the plea is not set up 
_ in the suit or proceeding as it happened in the present case, the 
decree passed in it cannot be challenged in any subsequent pro- 
ceeding on the ground of want of leave for the institution of 
the suit. It has been so held in cases falling under clause (12) 
of the Letters Patent in which the leave of the Court is neces- 
sary for the institution of the suit in the High Court, but the 
suit is instituted without leave. In such cases the plea as to the 
jurisdiction of the Court on the ground of want of leave if 
raised by-the defendant would be fatal to the suit but if it is 
‘not raised and the suit is tried and decreed the decree cannot 
subsequently be attacked as a nullity. See Ganesh Narayan 
Sahi Deo v. Manik Lal Chandra? I have only to add that 
both under clause (12) of the Letters. Patent and S. 16 (2) of 
the Provincial Insolvency Act, 1907, the leave required has to 
be obtained before the suit is instituted and the observation 
of the learned Judge that a suit instituted without Jeave can be 
validated by obtaining leave subsequently does not appear to be 
correct nor his statement that it has been consistently so held 
borne out by any authorities cited to us; but that error does not 
‘vitiate his conclusion on the question. Lastly as to two cases, 
Easwara Asyar v. Govindarajulu Naidu’ and Raghunath Das 
v. Sundar Das: Khetr® which were strongly relied on by the 
appellant’s Advocate in support of his contention on this ques- 
tion. 

In the first case all that this Court decided was that after 
the adjudication of the judgment-debtor by the High Court 
under the Presidency Towns Insolvency Act (III of 1909) his 
judgment-creditor cannot apply for execution of the decree by 
arrest of the insolvent without obtaining the leave of the Insol- 
vency Court, 4.e., the High Court. In this case the Presidency 
Small Cause Court which passed the decree was aware of the 
adjudication. Nevertheless it entertained an application for the 
execution of the decree by the arrest of the insolvent and the 
latter got himself released by getting a surety to execute a bond 
for his appearance. The order of the Small Cause Court proceed- 
ed on the view that section 17 of the Presidency Towns Insol- 
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vency Act only took away the creditor’s remedy against the 
property of the insolvent and not also his remedy against the 
person of the insolvent as in the corresponding section 16 (2) 
of the Provincial Insolvency Act. Against the order allowing 
execution there was an application to the Full Bench of that 
Court for a new trial and owing to a difference of opinion be- 
tween the Judges constituting the Full Bench the question was 
referred to the High Court whether after the adjudication the 
Court could-entertain the application for execution of the decree 
by arrest and the hond taken from the surety could be enforced. 
The learned Judges who heard the reference (Napier and Sada- 
siva Aiyar, JJ.) held that after the adjudication of the judgment- 
debtor the Small Cause Court had no power to entertain thé appli- 
cation for the execution of the decree whatever may be the relief 
claimed and in that view the order must be set aside This is 
a case which arose directly between the creditor and the insolvent 
and the surety and the order passed therein was questioned and 
set aside as illegal in a new trial application preferred against it. 
In other words, the illegal order was vacated by an appeal 
against it. 

In Ragdunath Das v. Sundar Das Khetri® the property of 
an insolvent which had been attached by his judgment-creditor 
prior to his adjudication was after the adjudication sold in exe- 
cution of the decree and purchased by the decree-holder himself 
who also got possession thereof. After the adjufication the 
Official Assignee was, on the application of the decree-holder, 
added as a party to the suit but no application ‘was made under 


| section 248 (old Code) (now Order 21, Rule 16) to execute the 


decree against him as representative of the judgment-debtor 
(insolvent). The Official Assignee subsequently sold the pio- 
perty and the purchaser brought a suit to recover possession of 
the property from the decree-holder purchaser. Their Lordships 
held that the Official Assignee was not bound by the sale held 
in execution proceedings to which he was not made a party and 
which he could have successfully opposed and that the title to the 
property which had vested in him prior to the sale was not there- 
fore affected by the sale. The question as to the validity of the 
sale as against the Official Assignee was no doubt raised in a 
subsequent proceeding but the case decided no more than this; 
that a person’s title to property cannot be affected by any pro- 
ceedings to which he is no.party. It lends no support to the con- 
tention that an order passed by a Court in a matter over which it 
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has jurisdiction against a person who is made a party to the pro- 
ceedings in which the order is passed is open to attack collaterally 
in a subsequent proceeding as a void order. 

I am opinion that the answer to the second question alsn 
should be in the negative. 

I therefore concur in the order proposed by my learned 
brother. 


N.S. ; Appeal dismissed. 


PRIVY COUNCIL, 
[On appeal from the High Court of Judicature at Madras.) 


PRESENT:—VISCOUNT SUMNER, LORD WARRINGTON OF 
CLYFFE AND Sir JOHN WALLIS. 


Sennimalai Goundan and another .. Appellanis* (PHfs.) 
v. 
Sellappa Goundan and others .. Respondents (Defts.). 


Hmdu Low—Jomi fomidy—Parhtson—Fraud—Re-opensig of partiison 
on ground of—Swt for—Onus on plami m—Pomis to be considered in 
such a suti—Msnor grandson—Sutt by, to re-open parition made by granc- 
father between his sons, one of whom was plaintiff's fathe: 

The plaintiff sued to re-open a partition made by his g®andfather and 
his four sons, one of whom, A, was the plainiff’s father, at a time when 
the plaintiff, who was K’s son by his first wife, was about four years old. 
At that time K had separated from the plaintff’s mother and had married 
a second wife, and the plaintiff’s case was that that partition was effected by 
all the adult members of the family with the deliberate object of defraud- 
wg him of his share in the properties which ought to have fallen to his 
father and himself at the partition. 

Held, that the case set up by the plaintiff was in itself highly improbable, 
and required to be established by very clear and satisfactory evidence, that 
the question, at the root of such a case, was whether the sharc 
allotted to the plaintiff’s father was really inferior in value to that which 
was allotted to his brothers, because if 1 was not the basis of the plaintf’s 
whole case failed; and that mere acreage was not a satisfactory test of 
value, as so much depended upon the productivity of the lands allotted to 
each share. i 

Held føriher, on the evidence, affirming the High Cougt, that the plaintiff 
had altogether failed to make oyt the alleged fraud. 


Appeal No. 145 of 1927 from a judgment and decree, dated 
the Z6th August, 1925 of the High Court, Madras (Coutts 
Trotter, C.J. and Viswanatha Sastri, J.), modifying a decree, 
dated the 22nd April, 1922 of the Additional Subordinate Judge 
of Coimbatore. 

The facts of the case are set out sufficiently in the judg- 
ment of the Judicial Committee. ~° 
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P.C. De Gruyther, K.C. and K. Brown for appellants. 
Saulala Loumdes, K.C. and Narasimham for respondents. 
oonan 14th Dec. 1928. Their Lordships’ judgment was delivered 
Sellappa by 
Goundan, SIR Joan WaALLIS. — This is an appeal from a decree of the 





Sir John High Court at Madras reversing a decree of Mr. R. W. Davies, 
Wallis, I.C.S., Additional Subordinate Judge of Coimbatore, in a suit 
brought by the plaintiff in February, 1919, to reopen a parti- 
tion made by his grandfather and his four sons, one of whom, 
Karuppa, was the plaintiff’s father, in the year 1905, at a 
time when the plaintff, who was Karuppa’s son by his first 
wife, was about four years old. At that time Karuppa had 
separated from the plaintiff's mother ahd had married a second 
wife, and the plaintiff’s case is that this partition was effected 
by all the adult members of the family with the deliberate object 
of defrauding him of his share in the properties which ought 
to have fallen to his father and himself at the partition. Para- 
graph 7 of the plaint states: 

“That the said Karuppa and his father and brothers with the inten- 
tion of defrauding the plaintiff of bis legitimate share in the family ‘pro- 
pertes and benefiting themselves . . . entered mto a fraudulent and 
collusive partition.’’ F 

The Subordinate Judge found that the plaintiff's case was 
proved and decreed the suit. On appeal the case came before 
the learned Chief Justice and Mr. Justice Viswanatha Sastri, 
who delivered the judgment of the Court. The leatned Judges 
were of’opinion that the plaintiff had altogether failed to make 
out the alleged fraud and consequently allowed the appeal and 
varied the decree of the Lower Court by decreeing a partition 
between the plaintiff and his half-brother, the ninth defendant, 
of their admittedly joint properties. 

As observed by the learned Judge, a case of this kind must 
be established by very clear and satisfactory evidence. 


At the ro8t of the case is the question whether the share 
allotted to the plaintiffs father was really inferior in value to 
that which was allotted to his brothers, because if it was not the 
basis of the plaintiffs whole case fails. As is observed in the 
appellate judgment, the Subordinate Judge has found this issue 

in favour of the plaintiff on very unsatisfactory and unsubstan- 
tial grounds. He has compared the acreage of the land allotted 
to the differente shares and has decided that the partition must 
have been unequal because the acreage allotted to Karuppa , is 
less than what was allotted to the other brothers. As is pointed 
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out by the Appellate Court, mere acreage is not a satisfactory 
test of value, as so much depends upon the productivity of the 
lands allotted to each share. The force of this observation is 
much strengthened by a statement compiled by Sir George Lown- 
des, who appeared for the respondents, of the assessments on each 
share as shown in the partition deed. 


The assessment on the lands allotted to Sellappa, the first 
defendant, amounted to Rs. 10666. The assessment on the 
lands allotted to Karuppa, the plaintiff's father, amounted to 
Rs. 89-10-10. The assessments on the two shares allotted to 
the fifth and seventh defendants amounted to Rs. 172-3-Z, 
making for each of them an assessment of Rs. 86-9-7, in addi- 
tion to which they each received Rs. 1,500 in cash. 


At the first sight, on these figures the share allotted to 
Karuppa seems smaller than that allotted to the other brothers. 
but the case assumes a very different aspect, when it is observed 
that of the Rs. 89-10-10, Rs. 23-10-6 is not the full assessment, 
but only a favourable quit-rent payable to Government on the 
. man lands in question. It does not appear what proportion 
exactly of the assessment the inamdar was required to pay over 
to Government by way of quit-rent.and what proportion he 
was entitled to retain for himself; but in any case there can 
be little doubt that by adding the full assessment of this inam 
land to the assessment on the other lands which fell to Karuppa’s 
share, it would have more than equalled in value the shares 
allotted to his brothers. 


The Subordinate Judge next referred to the fact di during 
the hearing of the case, the first defendant, Sellappa Goundan, 
the plaintiffs uncle, to whom one of the shares was allotted 
at partition, offered to exchange his share with the plaintiffs, 
and that the fifth and seventh defendants, who were also the 
plaintiff’s uncles, and to whom one share had been allotted 
in common, also offered to exchange half of their share with 
him, alleging that the sharethat fell to the plaintiff’s father 
was by 10 per cent. more valuable than theirs. The Subordi- 
nate Judge states that they afterwards backed out of this offer 
and infers from this that the shares were not really of equal 
value. In their Lordships’ opinion, this inference is not justi- 
fied. It appears from the note made at the time that, when the 
defendants made this offer and the plaintiff accepted it, the 
Court then stated that the matter was closed so far as A, B 
and C schedule lands were concerned—that is to say, the lands 


allotted at partition, but intimated that the suit was to go on 
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against the defendants in possession of E, F and G schedules— 
E schedule being the lands which it is said were really allotted 
to Karuppa, as well as the lands in B schedule, but were put 
benami in the names of his second wife Nachakkal. It appears 
to their Lordships that the defendants may well have under- 
stood that the exchange which they offered was to be in settle- 
ment of the suit, and that no inference is to be raised against 
them, because they withdrew their offer when they found that 
the Subordinate Judge required the case to go on as to whether 
E schedule properties were really conveyed to Nachakkal benams 
for her husband, the plaintiff’s father. . 

The learned Subordinate Judge also found that if the lands 
in E schedule had been allotted to Karuppa, as well as the 
lands in B schedule, his share would have been somewhat in 
excess of those allotted to his brothers, but that, owing to 
other circumstances, would have been approximately fair. This 
method of comparing acreage, as already pointed out, is extreme- 
ly fallacious. 

It was argued that the plaintiff was not in a position to 
prove his case because the defendants had failed to produce 
their documents; but when the defendants produced them at a 
late stage of the case the plaintiff, as observed by the learned 
Judge, instead of utilising them as he might have done, success- 
fully resisted the defendant’s application to file them. Apart 
from this, there is really no substance in this cogtention, be- 
cause the only documents likely to be of much use were the sale 
deeds showing the sums for which many of the lands included 
in the schedule had been purchased, and the plaintiff could easily 
have obtained copies of these documents from the registration 
office and have exhibited them as secondary evidence in the 
usual way when the defendants had failed to produce the originals. 

In this state of the evidence their Lordships agree with 
the High Court that the plaintiff has altogether failed to show 
that on partition a smaller share was allotted to Karuppa than 
to his brothers, and if he has not prdved that his father Karuppa’s 
share was inferior to that of his brothers, he has, of course, 
also failed to prove that the inferior share was allotted to 
Karuppa for the purpose of defrauding the plaintiff. 


The story that the plaintiffs grandfather, who was divid- 
ing nearly all his property, ancestral or self-acquired, between 
four sons, and his four eons themselves all joined in entering 
into a conspiracy for the purpose of injuring this child of four 
years because his mother had quarrelled with her husband 
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Karuppa, who was one of the four brothers, is in itself highly 
improbable; and as the whole basis of the plaintiffs case fails, 
it is only necessary to refer very briefly to the evidence as to the 
means by which the alleged fraud was effected and part of the 
property which falls to Karuppa put benami in the names of 
other persons. 


In the first place, it is ‘said that contemporaneously with 
the partition deed the lands in E schedule which, it is said, 
formed part of Karuppa’s share, were conveyed to Karuppa’s 
second wife, Nachakkal, by the sale-deed (Exhibit D) of the 
7th July, 1905. The sale-deed recited that the vendor, Senni- 
malai Goundan (the plaintiff's grandfather) had conveyed: to 
Nachakkal “the undermentioned properties for Rs. 1,000 to- 
wards the amount to be paid to Velai Goundan and Subbi 
Goundan in pursuance of the deed of partition effected among 
my four sons.” Under the partition deed, as already mentioned, 
these two sons were to receive Rs. 3,000 in addition to the land 
allotted to them, and these properties are said to have been sold 
by the grandfather for the purpose of raising Rs. 1,000 for 
this purpose. They were described in the deed as having been 
acquired by Sennimalai and in his enjoyment. Pf they were 
his self-acquired property he was not bound to bring them into 
partition and was entitled to do with them as he liked. It is 
not disputed that Nachakkal, who was the only daughter of a 
wealthy lady, was well in a position to find Rs. 1,000 for the 
purchase money if she desired to do so. Apart, from proof 
that the share allotted to Karuppa was less than that allotted to 
his brothers, this transaction affords no evidence whatever of 
‘the fraud which the plaintiff seeks to establish. 


It is true that Nachakkal has come forward to give evi- 
dence that the transaction was a bogus one and that she never 
paid the consideration for the sale, but she admitted execution 
hefore the Registrar after the document had been explained 
to her and her story that she was ignorant of the nature of 
the transaction cannot be accepted. Further, in this very case 
she filed a written statement on behalf of her son, the ninth 
defendant, the plaintiff’s half-brother, in which she adopted 
the written statement of some of the other defendants,, denying 
that there was any truth in the case set up by the plaintiff; and, 
as observed in the judgment of the High Court, it is clear that 
in her evidence she went back on het? written $atement at the 
instance of her son, the ninth defendant, who found it to his 
interest to join with the plaintiff in attacking the sale-deed 
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(Exhibit L), referred to below, by which she had parted not 
only with some of the properties conveyed to her by Exhibit D, 
but also with the whole of the siridhanam properties she had 
inherited from her mother. 

It was also alleged by the plaintiff that, in further prose- 
cution of this fraudulent scheme on the 27th September, 1905, 
Nachakkal re-conveyed to Sennimalai, the plaintiffs grand- 
father, for Rs. 400 part of the property which had been con- 
veyed to her under Exhibit D, and it was suggested that the 
properties so re-conveyed were possessed and enjoyed by Karuppa. 
The evidence, however, shows that, on Sennimalai’s death, 
Karuppa only claimed and only took his one-fourth share of 
these properties, leaving the remaining three-fourths to bè taken 
by his brothers, which shows that Nachakkal’s conveyance to 
him was not, as suggested benami for Karuppa. The evidence'is 
that this particular property has enormously increased in value 
since the partition owing to its being planted with cocoanut 
trees, and is now worth Rs. 30,000, and the learned Judges are 
probably right in surmising that the plaintiff was induced to 
bring the present suit with the object of getting the whole of 
this incremant for his branch. 

Reliance is also placed on a trust deed executed by Karuppa 
on the 2nd October, 1909, not long before his death, by which 
he conveyed all his properties to his brother Vellai Goundan and 
his kinsman Rangaswami Goundan on trust to manage them 
during the minority of his two sons, the present plaintiff and 
Nachakkal’s son, the ninth defendant, and to make over their 
shares to them as, soon as they obtained majority. Some 
point was made of the fact that he provides for a payment 
of Rs. 60 a year out of certain lands to Nachakkal and her 
son, whereas he makes no provision for his first wife and the 
plaintiff. There is no force in this contention, as it appears 
that a similar provision was made for the plaintiff’s mother 
when. she sepatated from her husband before the partition. 


Lastly, reliance was placed Gh Exhibit L, a sale-deed of 
25th June, 1911, by which Nachakkal conveyed to Ramaswami 
Goundan, one of the trustees of the deed last mentioned, the 
remaining properties which had been conveyed to her in the 
first instance by Sennimalai under Exhibit D, and in addition to 
all the stridhanam properties which she had inherited from her 
mother. ‘The“price was Rs. 5,000, Rs. 4,000 of which was to 


e be for the discharge of a promissory note which it was said she 


had executed on the 21st March, 1908, for Rs, 3,000 in favour 
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of Subbi Goundan, the seventh defendant. The promissory 
note has not been produced, and it is not shown how it was that 
she came to execute it or the subsequent sale-deed. The fact 
that Rangaswami Goundan, the vendee, was not called by the 
defendants has been the subject of comment, but it has been 
suggested in explanation that ne was unwilling to go into the 
box because this sale-deed, in so far as it deals with Nachakkal’s 
stridhanam properties, is being attacked by her son, the ninth 
defendant, in another suit. Whatever may have been the real 
nature of this transaction, it cannot help the plaintiff in this suit 
in the absence of satisfactory evidence that his branch of the 
family was allotted an unequal share at the partition which he 
is seeking to re-open. 

For these reasons, in their Lordships’ opinion, the appeal 
fails and should be dismissed with costs, and they will humbly 
advise His Majesty accordingly. 

Solicitors for appellants: Douglas, Grant & Dold. 

Solicitors for respondents: Chapman, Walker & Shaphard. 


K.J.R. h Appeal dismissed. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Patna.] 


PRESENT:—VISCOUNT SUMNER, Lorp WARRINGTON OF 
CLYFFE ANI? Sir Joan WALLIs. 


Lewis Pugh Evans Pugh .. Appellant® 
v. 
Ashutosh Sen and others .. Respondents. 


Limitation Act (IK of 1908), Art 48—Applicabtlity—Conversion not dis- 
honest—Apphcabthty to case of—Statwie—Interpretation—Prncinuation if a 
guide to-——Lessee—Deed executed by—Assignment of his rights and interest: 
in lease or sub-lease—Consiructiun of deed—Lessee—Joint tortfeasor with 
his sub-lessee—Liabihty to lessor as—Conditions—Evidence required. 


‘‘Conversion’’ in Art. 48 of the Limitation Act, cannet be split up into 
two classes, one dishonest and the other not dishonest; the article is not 
restricted to cases of dishonest conversion but applies to all cases of con- 
version, including simple conversion. ‘‘Conversion,’’. a well-known legal 
term for a particular class of tort, is referred to in the article as onc 
of the modes by which specific moveable- property may be wrongfully 
acquired, the others being theft and dishonest misappropriation. The 
article should be construed as if it ran as “lost or acquired by theft or 
by dishonest misappropriation or by conversion.’’ 

View of Das, J„ in Lodna Colliery Co. Lid. v. Bepin Behary Bose, 
(1920) 55 I.C. 113 approved. 
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Held, that Art 48 applied to a suit for damages for conversion by 
the defendant of coal wrongfully gotten from the plaintiff’s mines ani 
sold or otherwise disposed of by the defendant to his own use, though the 
defendant had, in doing so, acted under the honest belief that he had 
obtained or would obtain sufficient authority for what he did. 


In construing a statute a Court of Law is bound to read it without 
the commas inserted in the print. 

Held, that, on the true construction of a deed (dated 3rd September, 
1917) executed by the appellant (lessee), that it was an assignment of his 
rights and interests in his lease and that it was not a mere under-lease. 


Mining rights in a coal area acquired by P, a lessee, were by him 
assigned to B, who in his turn assigned them to D In a suit brought by 
the original lessor seeking*to make P jointly liable with B and D, respectively, 
for their (B’s and D’s) wrongful working of the mines, held, that P’s liability 
really depended upon the question whether he was a joint tortfeasor with B 
and D respectively, and that neither the fact that he was their’-lessor in 
the proper sense of the term—tor that he ‘‘encouraged’’ the wrongdoers, 
whatever this might mean, would be sufficient by itself to support a find- 
ing that he was a joint tortfeasor. 

Appeal No. 30 of 1927 from a judgment and decree, dated 
the 22nd December, 1925 of the High Court, Patna (Adami 
and Kulwant Sahay, JJ.), which varied a judgment and decree, 
dated the 26th November, 1921, of the Subordinate Judge of 
Purnulia. ii 

The facts of the case, for the purposes of the present report, 
appear sufficiently from their Lordships’ judgment. 

De Gruyther, K.C. and F.E. Farrer for appellant. 

Lowndes, K.C. and Wallach for respondents. 

6 


[Da Gruyther, K.C.—Art. 48 of the Indian Limitation Act 
does not apply. On its true construction, the word “dishonest” 
governs “conversion” as well as “misappropriation.” The 
Courts have found concurrently that there was no dishonest 
conversion. The punctuations in Art. 48 support my conten- 
tion. The suit falls within either Art. 39 or 49 of the Limita- 
tion Act, and is in any case barred by limitation. The decision 
in Lodna Colliery Co., Lid. v. Bepin Behary Bose’ is not correct. 

The appellant Pugh is not ligble in damages. He was not 
a joint tortfeasor. Doe v. Harlow? is inapplicable to the facts 
of the present case. This case is covered by the dictum in 
Thomas v. Athérion* Although the defendant Pugh received 
the royalties, they were all paid in one sum. There is no evi- 
dence that he knew that part was paid in respect of the coal im- 
properly taken. 





1. (1920) 55 I.C. 113. 
2. (1838) 12 Ad. & E 40 113 E.R. 724 
3. (1878) L.R. 10 Ch. D. 185, 
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Lowndes, K.C.—Considerations of the various Articles in 
the Indian Limitation Act show that the word “dishonest” in 
Art. 48 does not qualify “conversion.” In an Act of Parliament 
there are no such things as stops or commas: see Duke of Devon- 
shire v. O’Connor* per Lord Esher, M. R. 


On the facts, we submit that the defendant Pugh was a joint 
tortfeasor. The case is governed by Powell v. Atken” We 
concede that the decision in Doe v. Harlow* is inapplicable. 
There was a privity amounting to participation in the wrong- 
doing. The observation in Thomas v. Atherton" was purely 
obtter. |* 

14th Dec. 1928. Their Lordships’ judgment was delivered 
by -> 
Lorp WARRINGTON OF CLYFFE.—The action in which the 
present appeal arises was, so far as is material to the appeal, 
an action of trover, the plaintiffs claiming damages for the 
conversion by the defendants of specific movable property, v13., 
coal wrongfully gotten from the plaintiffs’ mines and sold or 
otherwise disposed of by the defendants to their own use. 


The appeal is by one defendant only—the defefidant Pugh 
—-and he raises two points of Jaw: (1) that the claim in res- 
pect of his own personal working is barred by the Statute of 
Limitations, and (2) that, as to workings by his lessees, he has 
wrongly beeg held to be jointly liable with them, whereas in this 
respect the plaintiffs’ suit ought to have been dismissed ag against 
him. 

The plaintiffs’ claim alleged fraud as against all the defend- 
ants, but this issue was found against the plaintiffs by the Trial 
Judge, and this finding is not questioned now. 


On the first of the two points of law referred to above, the 
Trial Judge decided against the defendant Pugh, holding that 
the case fell within Art: 48 in the First Schedul€ to the Indian 
Limitation Act; 1908, and accordingly the period of limitation 
hegan to run not from the time when the property in question 
was wrongly taken, but from the time when the plaintiffs first 


OOM LT a e aaa m e aa man a kaa ian 











-m 


2 (1838) 12 Ad. & E 40: 113 E R. 724. 
3. (1878) LR 10 Ch D. 185 
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5. (1858) 4K & J 343: AER 143 


*[I am indebted for the note of arguments in this case to my learned 
colleague, Mr. H. M. Talbot —KJ.R ] 
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learnt in whose possession the property was. This point was 
not raised in the appeal to the High Court, but no objection was 
taken to its being raised before the Board. 

The second of the two points was decided against the appel- 
lant by both the Courts in India. There were two concurrent 
findings, but the appellant contends that such findings were wrong 
in law, inasmuch as the learned Judges misdirected themselves, 
and there was in truth no evidence which would justify their 
findings. ` 

The plaintiffs have in the suit established as against the 
defendants their right to the coal in an area called by various 
names, but referred to in the appellant’s case and in this judg- 
ment as Gaurigram, under a mining pattah, dated the 3rd April, 
1914, granted by the Rajah. ` 

The appellant, under a purchase deed, dated the 5th Feb- 
ruary, 1915, acquired from a company called the Kohinoor 
Coal Company, Ltd., its liquidators and mortgagees, certain 
mining rights granted by the Rajah in 1908 in an area called 
Pathargarda, adjoining part of the western boundary of Gauri- 
gram, together with the benefit, if any, of a sanmad of the 16th 
September,*1913, therein mentioned, and to be referred to pre- 
sently. 

By an indenture, dated the 3rd September, 1917, the appel- 
lant granted, demised and leased to the defendant Bagchi suck 
right, title and interest as he had in (amongst ¢éther places) 
Pathargarda, together with the benefit of and rights under the 
above-mentioned santtad of the 16th September, 1913. 

By an indenture, dated the 3rd September, 1919, the interest 
of Bagchi in Pathargarda was assigned by him to the defendants, 
Pilcher & Co., Ltd. 

To return now to the sannad of the 16th September, 1913, 
and the story connected with it. By that document the Rajah 
for value proraised to grant to the Kohinoor Company above- 
mentioned settlement of 20 big/as of coal within Gaurigram 
within four months of its date and that the Company should have 
a lease similar to its Pathargarda lease. The sannad contained 
the following condition :— 

GIP the miming lease is not executed and registered within the sud 
four months you shall not be competent to make any claim for obtaining 


this settlement I shall be competent to settle the said land with any one 
else according toemy sweet will.” 


This condition was rot performed by the Kohinoor Com- 
pany. 


oe -` 
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The plaintiffs at the date of the mining patiah of the 3rd 
April, 1914, had no notice of the sannad of the 16th September, 
1913. 

The conveyance of the 5th February, 1915, to the appellants 
of the mining rights in Parthargarda recited the sannad with the 
condition above referred to, and stated that no lease had ever 
been executed in accordance therewith, but, as above mentioned, 
included in the property and 1ights conveyed “the benefit, if 
any, of the sannad.” 

The appellant on taking possession under his conveyance 
found that the Kohinoor Company had extended its workings 
into Gaurigram. Having no notice of the grant to the plaintiffs 
or their predecessors of the grant of the 3rd April, 1914, he 
immediately approached the Rajah for the purpose of obtaining 
from him, if possible, an extension of the samnad. He believed 
that he had obtained a promise to this effect, and in this belief 
and still without notice of the plaintiffs’ rights, continued the 
workings under the 20 bighas referred to in the samnad. It 
was not until the 23rd June, 1919, that the appellant heard of 
the grant of the 3rd April, 1914, and then realised that a lease 
of the mining rights within the 20 dighas in Gaurigram could 
not be obtained. By this time, as mentioned above, he had 
parted with his interest in Pathargarda by the grant of the 
3rd September, 1917, to Bagchi. 

The appellants workings in Gaurigram ceased in January, 
1917. The suit was begun on the 26th June, 1920.. 

On the question whether the Courts in India were right 
in holding that the appellant was jointly liable with Bagchi and 
Pilcher & Co., Ltd., respectively, for their workings in Gaurigran., 
it is necessary to mention a few further facts. 

The deed of the 3rd September, 1917, was, in their Lord- 
ships’ opinion, an assignment of the appellant’s rights and inte- 
rests under his conveyance of the 5th February, 1915, and not 
a mere under-lease. It is true that the appellant‘is therein des- 
cribed as “lessor” and Bagclfi as “lessee,” but the grant is of 
the whole of his interest. No sub-term is created and there- 
fore no reversion expectant on a sub-term. 

To this deed was annexed a copy of the deed of the 3rd 
February, 1915, which showed clearly that the rights urfder the 
sannad had expired. The deed reserved to the appellant royal- 
ties in respect of coal “raised from the demised premises.” It 
contained a covenant by the appellant to keep the lessee, his 
estate and effects indemnified against, amongst other things, 
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the encroachments (if any) already committed or made by the 
appellant in working the collieries, and a furthe: covenant that 
he would use his best efforts to obtain from the Maharaja a 
lease of the additional 20 bighas adjoining Pathargarda. 

Royalties have been received by the appellant under the 
last-mentioned deed in respect of coal raised from the colliery 
generally without distinction as to the particular portion from 
which such coal was raised. 


Their Lordships now proceed to consider the two points 
raised by this appeal. 

First, was the action against the appellant in respect of his 
own workings barred by the Indian Limitation Act, 1908? It 
is agreed that, if Art. 48 applies to the case, the action is not 
so barred. 

The action was clearly one of trover, and the damages 
awarded were damages for conversion of specific movable pro- 
perty, vtz., the coal when separated from the land, the conver- 
sion consisting in the fact that the appellant converted such coal - 
to his own use by selling or otherwise disposing of it. The 
Courts in India have held that he acted in the honest belief 
that he haf obtained or would obtain sufficient authority for 
what he did. The conversion, therefore, was not dishonest. 

The Schedule to the Act contains two material articles :— 
“Description of Sut. e 

““Art, 48—For specific movable property lost or acquired by theft or 


dishonest migappropriation or conversion or for compensation for wrong- 
fully taking or detaining the same.’’ 


‘tí Art 49.—For other specific movable property or for compersation for 


“wrongfully taking or injuring or wrongfully detaining the same In each case 


the period of limitation is three years ’’ 


Under Art. 48 the time from which the period begins to 
tun is “when the person having the right to the possession of 
the property first learns in whose possession it is,” and under 
Art. 49 “wheh the property is wrongfully taken or injured or 
when the detainer’s possession becomes unlawful.” 


In their Lordships’ opinion the decision of the Trial Judge 
in this case is correct, and Art. 48 is the Article that applies. 
The two Articles are the only ones that apply to claims in res- 
pect of specific movable property. Art. 48 alone refers to con- 
version, and their Lordships can see no ground for splitting up 
conversion info two classes, one dishonest and the other not 
dishonest. If such were the intention one would have expect- 
ed to find such a distinction between different classes of the same 
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tort made clear by the express inclusion in Art. 49 of the second 
of the two classes. The truth is that, if the Article is read with- 
out the commas inserted in the print, as a Court of Law is 
bound to do, the meaning is reasonably clear. “Conversion,” 
a well-known legal term for a particular class of tort, is referred 
to as one of the modes by which specific movable property may 
be wrongfully acquired, the others being theft and dishonest 
misappropriation. The opposite view involves giving a differ- 
ent effect to “or” preceding conversion to that which it has 
before “dishonest misappropriation. ” In fact, in each case it is 
equivalent to “or by.” 


If this view is not correct, then there is no reference to 
what one may call simple conversion except by general words. 
On this point their Lordships agree with the careful judgment 
of Das, J., in the Lodna case! At p. 133 he says: 


“Art. 48 deals only with specific movable property which falls under one 
of two classes, vis, (1) such property as has been lost, or (2) as has been 
acquired by (a) theft, (b) dishonest misappropriation, or (c) conversion. No 
other kind of moveable property is affected by this Article.’’ 


It is true, he goes on to say, that in his opinion the galang 
ant’s conduct was equivalent to theft, but he adds a passage which 
shows clearly that he would have come to the same conclusion 
in a case of simple conversion, p. 134:— 


‘(The plaintiff’s complaint is that the defendant has without authority 
taken possession of the coal belonging to the plaintiff with the intention of 
asserting some right or dominion over them. The plaintiff company is there- 
fore charging him with conversion. . , It will be noticed that the word 
‘conversion’ is used by the Legislature in Art. 48; it finds no place in Art. 49 
It must be presumed that when the Legislature has deliberately used a. term 
which has a known legal significance in Jaw it has attached to that term that 
known legal significance.’’ 


Foster, J., stated that on legal pete he er fully with 
the judgment of Das, J. 


Their Lordships have net been referred to any other Indian 
case which deals with the precise question. They are of the 
same opinion as that expressed by Das, J., and the appeal. on 
this point therefore fails and ought to be dismissed. 


Secondly, as to the question whether the appellant can be 
made jointly liable for the acts. of Bagchi and Pilcher & Eo., 


Ltd., r espectively. . e 





1 (1920) 55 I.C. 113: 


Pe. 


= ma 





Loris Pogh 
?, 
Ashutosh 
Sen. 


Lord 
Warrington 
of Clyfe. 


524 THE MADRAS LAW JOURNAL REPORTS. [ voL. 


The Trial Judge so held on the ground that his position 
as lessor would render him liable, and cited Doe v. Harlow" 
as his authority. In the High Court, Adami, J., did not dissent 
from this view, but added that in his view there were facts 
which established an encouragement of the wrongdoers on the 
part of the appellant and that this fact was sufficient to render 
him liable for their acts. 


In their Lordships’ opinion the learned Judges in both 
Courts have misapprehended the question they had to try, vts.. 
whether the appellant, was a joint tortfeasor with Bagchi and 
Pilcher & Co., Ltd., respectively. Neither the fact that he was 
their lessor—asstrming, confrary to their Lordships’ view, that 
he was a lessor in the proper sense of the term—nor that he 
“encouraged” the wrongdoers, whatever this may mean, would 
be sufficient by itself to support a finding that he was a joint 
tortfeasor. 


Doe v. Harlow® is certainly no authority for the 
view expressed in the Courts below. It established no princi- 
ple at all. The question there was whether there was some ~ 
evidence against one of two persons charged as tortfeasor with 
having wrongfully kept the plaintiff out of possession of certain 
premises. The one in question was Warren; he had let the 
premises to Harlow, who held over after the cesser of Warren’s 
term. The plaintiffs demanded possession from them both, and 
both refused. The Lord Chief Justice held that there was some 
evidence against Warren, and he left it to the jury to say on 
the. case against all how long the three had been jointly keep- 
ing out the rightful proprietors. On a motion for a new trial 
on the ground of misdirection the Lord Chief Justice, in the 
course of argument, says: “Warren encouraged Harlow to 
remain and received rent from him.” As encouragement he is 
apparently referring to his joining with Harlow in refusing to 
give up possession for there is no other fact mentioned in the 
Report which could be regarded as encouragement. He says 
in conclusion, “ If there had been no evidence here but that the 
under-tenant remained in possession I should have left the case 
differently.” 

The fact is Doe v. Harlow’ settles no principle at all. The 
Court merely held that there was evidence on which a jury might 
properly find that Warren had made himself a party to the 
tort. ii . 
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Their Lordships are of opinion in the present case that 
there is no such evidence, and on this point the appeal ought to be 
allowed and the decree of the Subordinate Judge varied by 
striking out the words “and 3” from the direction for payment 
of Rs. 10,350 with proportionate costs and from the direction for 
payment of Rs. 3,900 with proportionate costs. The appeal 
substantially succeeds, inasmuch as the point as to the statute 
involves a comparatively small sum of money and can hardly 
have caused a material increase of costs. 


In their Lordships’ opinion, therefore, the appellant should 
have the costs of the appeal and proportidnate costs both in the 
Subordinate Court and in the High Court attributable to the 
items on which he has succeeded. They will humbly advise His 
Majesty accordingly. 

Solicitors for appellant: Pugh & Co. 

Solicitors for respondents: Watkins & Hwnier. 

K.J.R. Appeal alowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: SIR Murray Covurrg TROTTER, Kr Chief 
Justice AND MR. Justice MaDHAVAN Nam. 


The Municipal Council, Digdigul Appellani* (Deft.) 


v. 
The Bombay Company, Ltd., Madras. .. Respondents (Plffs.). 

Modras District Municipalities Act (V of 1920), S. 92—' ‘Transact busi- 
ness’’—Meantng of—Limited Company transacting business*within Muni- 
cipality—Evidence reqwired to support finding of—S. 350 of Act—Appli- 
cabitty—Tax paid under protest—Recovery from Municipal Commcil of — 
Suit for—Limitation—Paymnent under protest—Meaning of. 

The respondent Company was a Company incorporated under the Indian 
Companies Act and carried on business in Madras. The effective manage- 
ment of its business, its administration and control were vested in Madras. 
It employed an agent in Dindigul, but the only business which the Company 
did for itself through that agent was to buy cotton and ground-nuts for a 
certain price The agent had, however, no power to conclude any contract, 
and, unless the offers quoted by him were accepted by the respondent Com- 
pany in Madras, he had no authority to make a purchase. The respondent 
Company was, however, also the Managing Agent of another Company, 
namely the Tinnevelly Company, which did carry on business in Dindigul 
and elsewhere through the agency of the respondent Company. In Dindigul 
that business was pressing and ginning cotton and decorticating ground-nuts. 
There were no Directors of the Tinnevelly Company, and the whole of its 
affairs and business were conducted by the respondent Company as its 
Managing Agents, and in respect of the help rendered by it to the Tinne- 
velly Company, the respondent Company received a pgofit for itself in 
the shape of its remuneration The salaries of the persons lent by the 


*O.S.A. No. 6 of 1928, ` 18th. April, 1928. 
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respondent Company to the Tinnevelly Company were in every case ulti- 
mately ‘paid by the latter Company, though the former made themselves 
responsible for the amount in the first instance. The whole of the 
accounts of the respondent Company as managing agents were kept and 
adjusted in Madras, and there the remuneration by way of commission 
for managing the Tinnevelly Company was paid. 


Held, on the above facts, that the respondent Company did not, in 
its own behalf or as managing agents for the Tinnevelly Company, tran- 
sact, #¢, carry on, business in Dindigul, and was not lable to be taxed 
by the Dindigul Municipal Council under section 92 of the Madras Dis- 
trict Municipalities Act of 1920. 


Section -92 of the new, Madras District Municipalities Act of 1920 has 
not altered the law as it stood at the date of the Clan Line case [(1917) 34 
M.L J. 145], though it was, undoubtedly, intended to do so. 


“Transacting business’? in S 92 of the new Act means no more than 
the phrase ‘‘carrying on business.” 


Per The Chief Justtce—If a Company does carry on business in 
a Municipality, the fact that it does so by an agent who has no power to 
make binding contracts is no longer one of the tests to be applied. 


Per Madhavan Nair, J —The question whether a Company transacts 
business within a Municipality for profit is ulbmately a question of fact 
depending upon. the evidence in each case. What has to be found out 
mainly from the evidence is as to where the contracts relating to the business 
of the Company are habitually made The mere employment of an agent 
to do some werk for the Company within the Municipality will not make 
the Company liable to pay the tax so long as the effective management of 
the business, its administration and control are vested elsewhere. - 


Held further, that the suit of the respondent Company, in so far as 
it prayed: for a return of moneys that they had paid under protest to the 
Municipal Council more than six months before the actiom was brought, 
was not barred under S. 350 of the Municipalities Act of 1920, not being, 
in respect to ‘that relief, a suit for damages or compensation within the 
meaning of the section. 


Payment under protest—Meaning and effect of, explained by the Chief 
Justice. 

‘Appeal from the judgment of the Hon’ble Mr. Justice 
Beasley, dated 14th November 1927, and passed in the exercise 
of the Ordinary Original Civil Jurisdiction of the High Court 
in C.S. No. 254 of 1927. 

Following is the judgment of Beasley, J.:— 

‘JupGMENT.—The defendant, the Manicipal Council of Dindigul, 
purporting to act under section 92 of the Madras District Munici- 
palities Act, 1920, and R. 16 of Sch. IV to that Act has assessed 
the plaintiff Company to Companies’ Tax for the half years ending 
the 30th September, 1922, 31st March, 1923, 30th September, 
1923 and each of the. half years of 1924 in thé sum 
of Rs. 250 in respect of each half year. Under protest the 

plaintiff Company paid this tax and has.now filed this -suit to 
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recover the sums so paid which amount to Rs. 1,500. The 
plaintiff’s contention is that ıt does not transact business in 
Dindigul. 

Before dealing with the facts of this case and the legal 
arguments, I will refer to the section and the rule ot the Madras 
District Municipalities Act, 1920, under which the plaintiff Company 
has been assessed by the defendant. Section 92 is headed “Tax 
on Companies” and reads as follows: 


““1f the Chairman publishes a notificabon under section 80 that a 
companies’ tax shall be levied, every company transacting business within 
the Municipality for profit or as a benefit society, shall after the date speci- 
fied in the said notification pay a half-yearly tax on its paid-up capital 
on the scale shown in Sch IV, if and as soon as it has transacted business 
in the Municipality for the period laid down in section 95’ 


The Explanation reads as follows: 


‘t Whenever a company employs a servant or agent to represent it 
for the purpose of transacting business in a Municipality, such Company 
shall be deemed to transact business within the Municipality and such 
servant or agent shall be liable for the tax in respect of the Company’s 
business whether or not he has power to make binding contracts on behalf 
of the Company.” 

I will next refer to Schedule IV, Rule 16 which sets out the 
scale upon which the Companies are to be assessed. Therein 
Companies are to be assessed upon their paid-up capital. Scale 
A deals with Companies with a paid-up capital of more than ten 
lakhs. Those Companies are to be assessed to a half-yearly tax 
of Rs. 250 and that is the tax levied upon the plaintiff Company. 
There is a proviso that 
“any Company, the Head Office or a branch or prineipal office of 
which is not in the Municipality and which shows that its gross income 
received in or from the Municipality has not in the year immediately 
preceding the year of taxation exceeded’’— 


then follows a scale. 


I will now deal with the facts as they came out in evidence 
which are somewhat different to those set out in the plaint, because 
in the plaint it is merely stated that the plaintif Company through 
an agent in Dindigul only purchases produce, «f.e. cotton and 
ground-nuts there and that the contracts with reference to the 
purchase of this produce are only concluded in Madras and that 
produce is sold abroad. If these had been the only facts, this 
matter would have presented much less difficulty than it does, 
but it is complicated by the fact that the plaintiff Company is also 
the Managing Agent of another Company, namely the Tinnevelly 
Cotton Press Co., Ltd., a Company which undoubtedly does carry 
on business in Dindigul and elsewhere. through the agency of the 
plaintiff Company. | In Dindigul that business is pressing and 
ginning cotton and decorticating ground-nuts. There are no 
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Directors of the Tinnevelly Cotton Press Co., and the whole of 
its affairs and business are conducted by the plaintiff Company 
as its Managing Agents whose remuneration is at the rate of 
four annas for every 300 lbs. weight of cotton or the material 
pressed or baled by the Company. The powers of the Managing 
Agents are very wide indeed. This is apparent from the Memo- 
randum and Articles of Association of the Company, clause 80 
and onwards. At Dindigul there is a ginning and pressing and 
decorticating plant owned by the Tinnevelly Company and the staff 
working that plant is paid in the frst place by the Managing Agents 
who debit the Company with those payments. The property tax 
in respect of the premises in which the machinery 1s, is paid by 
the plaintiff Company and the Tinnevelly Cotton Press Co. is 
debited with that payment. In every respect any payment made in 
order to gin, press and decorticate the raw material is eventually 
paid by the Tinnevelly Cotton Press Co. The license to use the 
machinery is in the name of the plaintif Company. That is 
necessary because the plaintiff Company in its capacity of Managing 
Agents has to manage and control the plant and the plaintiff 
Company is also stated to be the owner of the premises in the 
property tax, etc., demand register. In fact, it is not the owner 
but only the Managing Agent for the owner. The only persons 
in Dindigul who are in the pay of the plaintiff Company are those 
persons necessary for the plaintiff Company to carry on its 
managing agency possibly to buy raw cotton and ground-nuts. 
This therefore is not the case of a Company doing acts for itself 
alone through an agent but is the case of a Company through an 
agent daing acts in its capacity of Managing Agent for another 
Company in respect of which it receives a profit for itself in the 
shape of its remuneration. What the plaintiff Company does for 
itself through its agent in Dindigul is to buy cotton and ground- 
nuts for a certain price. This price, Mr. Hearson, the Managing 
Director of the plaintiff Company in Madras has explained, is 
fixed having regard to the cost to be incurred in ginning, press- 
ing and decorticating the cotton or the ground-nuts as the case 
may be. The ginning, pressing and decorticating is done by the 
Tinnevelly Cotfon Press Co. through its Managing Agent the 
plaintiff Company. The Tinnevelly’ Cotton Press Co. is for this 
service paid by the plaintiff Company and in fixing the price paid 
by the plaintiff Company to the seller of the raw cotton and 
ground-nuts what is paid to be paid by the plaintiff Company for 
the process of ginning, pressing and decorticating is allowed for, 
in the price, that is to say, take for example that Rs. 10 per bale 
is paid for ginning and pressing the cotton the price paid to the seller 
is Rs. 10 less than it would have been, bad the ginning and press- 
ing been done at the expense of the seller paid out by the seller. 
The plaintiff’s agent in Dindigul has no power to conclude any 
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contract to purchase the raw produce. All he is empowered to do 
is to take his orders from the plaintiff Company in Madras as to 
the price at which he 1s to purchase. Sometimes he may quote 
offers for prices, but unless those offers are accepted by the 
plaintiff Company in Madras he has no authority to make a 
purchase. Apart therefore from its business of Managing Agent 
of the Tinnevelly Cotton Press Co., and its acts done in connection 
with that business, all that the plaintiff Company qwa-trading 
Company does in Dindigul is to buy produce, and clearly on the 
authorities put before me, that business must be held. to be 
transacted in Madras. 

[ have been referred to a number of cases dealing with this 
point and of these the most important is Grainger & Son v. Gough! 
a decision of the House of Lords. In that case a foreign merchant, 
who canvassed through agents in the United Kingdom for orders 
for the sale of his merchandise to customers in the United Kingdom, 
was held not to exercise a trade in the United Kingdom within 
the meaning of the Income-tax Acts, so long as all contracts for 
the sale of all deliveries of the merchandise to customers were 
made in a foreign country. The foreign merchant in that case was 
a well-known champagne shipper in France whose chief place of 
business was in France and who shipped large quantities of cham- 
pagne to England. The appellants were agents of the foreign 
merchant, They received orders in the name of the foreign mer- 
chant and transmitted them to him in France where he exercised 
his discretion as to.executing these orders. It was sought to assess 
the appellant to income-tax on the ground that he was exercising 
a trade in the United Kingdom within the meaning of the Income- 
tax Acts. On page 333 Lord Herscheli in his judgment States: 

‘Taking the findings together, [ think it clear that no contracts to 
sell wine were ever made by the appellants on behalf of Roederer. All that 
they did was to transmit to him the orders received, and until he had 


agreed to comply or complied with them there was no contract.’’ 
On page 336 Lord Herschell states: 


“Something more must be necessary in order to constitute the exer- 
cise of a trade wither) this country. How does a wine merchant exercise 
bis trade? I take it, by making ur buying wine and selling it again, with 
a view to profit, If all that a merchant does in any particular country 
is to solicit orders, I do not think he can reasonably be said to exercise 
or carry on his trade in that country.” 

This is a very strong case in favour of the plaintiff. In Lovell 
and Christmas, Lid. v. Commissioners of Taxes’, a decision of the 
Privy Council on appeal from New Zealand, it was held that where 
the appellants’ profits consisted vf a commission deducted by them 
from moneys received in London under agency contracts of sales 
effected in London of goods bought from New Zealand as a result 
of transaction made by them in that Colony, that the profits were 
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actually made in London, and that the earlier transactions in New 
Zealand were insufficient to render those profits taxable under the 
New Zealand Land and Income Assessmerit Act as profits derived 
from business carried on in that Colony. Sir Arthur Wulson, in 
delivering the judgment of the Privy Council on page 51 after 
dealing with the decided cases states as follows: 


“One rule ıs easily deducible from the decided cases The trade 
or business in question in such cases ordinarily consists in making certain 
classes of contracts and in carrying those contracts into operahon with 
a view to profit; and the rule seems to be that where such contracts, form- 
ing as they do the essence of the business or trade, are habitually made, 
there a trade or business is carried on within the meaning of the Income- 
tax Acts, so as to rendef the profits liable to income-tax.’’ 


In Hajee Shaik Meera Rowther v. The President of the Corpo- 
ration of Madras,” which was a decision under the City Municipal 
Act (Madras), III of 1904, the Court had to consider what the 
words “exercising a trade” meant and it was held that where a 
person has a servant at a certain place who purchases piece-goods 
there and forwards them to another place where they are sold and 
the profits are earned, such person exercises his trade within the 
meaning of section 120 of the Madras City Municipal Act at the 
place where the piece-goods are sold and not at the place where they 
are purchased. In this case the Court followed the principle laid 
down in Lavell and Christmas, Lid. v. Commissioners of Taxes," 
already referred to, amongst other cases. In Municipal Council of 
Cocanada v. The “Clon” Line Steamers, Lid.“ which was a deci- 
sion under the District Municipalities Act of 1884, a shipping Com- 
pany, which earned profits by carriage of goods by sea and in the 
course of its business called at several ports of the vdhious parts of 
the world, was in the habit of loading and unloading goods at Coca- 
nada, and it appeared that the Company had its principal agent at 
Madras who employed a sub-agent at Cocanada, but that all the 
contracts with shippers could be and were entered into only by the 
agent at Madras, and the Company was assessed by the Municipality 
of Cocanada to pay tax under the District Municipalities Act for ex- 
ercising its trade and carrying on iis business in Cocanada and it was 
held that the Company was not exercising any trade or 
carrying on ‘business in Cocanada so as to be liable to 
be taxed under that Act becalise the freight-earning con- 
tracts with the shippers were not entered into at the port of 
Cocanada. In this case Grainger & Son v, Gough and Lovell and 
Christmas, Cid. v. Commissioners of Taxes? were followed. In 
The Board of Revere v. The Madras Export Company® an agent 
of a firm situated in Paris bought raw skins in Madras and export- 
ed them to Paris where the Firm sold them for profit and it was 


1. (1896) AC. 325. 2. (1908) AC. 46. 
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held that as the profits accrued solely in France they were not tax- 
able in British India. Of these cases some were cases decided upon 
the construction of Income-tax Acts and two of the Indian cases 


were decisions upon acts entitling a Municipality to exact a tax 
on professions or trades. 


But although the case I have before me now is not one whick 
arises under an Income-tax Act, the decisions to which I have been 
referred under the Income-tax Acts are of the very greatest import- 
ance in determining the question as to whether the plaintiff Com- 
pany are transacting business for profit in Dindigul and indeed the 
Madras High Court in those cases referred to above in consider- 
ing the construction of words very similar to the Municipal Act 
was guided by the construction placed on the words of Income-tax 
Acts by the House of Lords and the Privy Council and I think that 
whether the words are “carrying on business,” exercising a trade 
for profit or transacting business those words must be used in 
the same sense and have the same meaning. But it is contended 
by the defendant that these cases have no application to the present 
case because the companies’ tax is not in any sense an income-tax 
but is a license to transact business without which no Company 
can trade at all within a Municipality and reference was made to 


the Commissioner of Income-tax v. Nedungadi Bank® in which i: 


was held that a tax on Companies levied under section 92 of the 
Madras District Municipalities Act, 1920, the Act under which the 
plaintiff Company in this case had been assessed, should be deduct- 
ed as a business allowance under section 10 (2) of the Income-tax 
Act in assessing income under the latter Act and that the tax on 
Companies levied under the Madras District Municipalities Act, 
1920, is not an income or profession-tax but is a compulsory toll 
on trading companies without which they are not permitted to carry 
on their trade and the payment of which is an expenditure incurred 
solely for the purpose of earning profits or gains. In my view this 
case in no way affects the real question which is whether the plain- 
tiff Company are according to legal definition transacting business 
for profit in Dindigul. What it decides is that if a Company is 
assessable to companies’ tax the Company is entitled*to deduct what 
it has paid in respect of tax*in assessing its income under the 
Income-tax Act as an expenditure incurred solely for the purpose 
of earning profits or gains. I am clearly of the opinion in view 
of the authorities already referred to that where the Company 
merely buys goods in another place through an agent and where the 
contract for purchase of those goods is only concluded elsewhere 
the Company is not in the place where the goods are bought tran- 
sacting business in the sense that those wérds are used in the Madras 
District Municipalities Act, 1920. But it is contended alternatively 


6. (1924) I.L.R. 47 M. 667: 47 M.L.J. 160 (S.B). 
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by the defendant that the plaintiff Company does carry on a business 
in Dindigul, namely, that of Managing Agent of Tinnevelly Cotton 
Press Co., Ltd., for which it is remunerated and therefore liable 
to tax under Rule 16 of Sch. IV of the Act or under its proviso. 


„It is conceded on behalf of the plaintiff Company that a part of the 


profit'earned by it in respect of the management of the Tinnevelly 
Company’s business is the remuneration of four annas per 300 
(Ibs.) bale of cotton pressed at Dindigul. But the question still is, 
is that earned in Dindigul or is it the result of the management of 
the Tinnevelly Cotton Press Co., Lid., by the plaintiff Company in 
Madras where all the gperations in the Madras Presidency of the 
Tinnevelly Cotton Press Co. are controlled in such a way as to 
make the place where the plaintiff Company trades Madras and 
not Dindigul. Facts very similar have been dealt with by the House 
of Lords in Son Paulo (Brasilian) Railway Co. v. Carter! In 
that case it was held that where a trade is carried on either wholly 
in the United Kingdom or partly within and partly outside it and 
profits accrue therefrom to a person or a Corporation residing in 
the United Kingdom, the tax to he levied is to be computed on full 
amount of the balance of the profits or gains of the trade and not 
only upon the actual sums annually received in the United King- 
dom. Lord Halsbury in his judgment on page 38 after stating 
that it is pfobably a question of fact where the trade is carried 
on and that it may be true to say that the phrase mdy be under- 
stood in two different senses, says that it may be the locality of 
the goods or the land which are the subjects of the trade or it 
may be the place in which the conduct and management, the head 
and brain of the trading adventuie, are situated, and proceeds to 
examine the facts of the case under appeal with regard to these 
principles and states: 

“Tf it were a mine, as in the Cesena case, or a jute mill, equally 
with a railway, the person who governs the whole commercial adven- 
ture, the person who decides what shall be, done in respect of the adventure, 
what capital shall be invested in the adventure, on what terms the adventure 
shall be carried on, in short, the person who, in the strictest sense, makes 
the profits by his skill or industry, however distant may be the field of 
his adventure, is the person who is trading. That person appears to me, 
in this case, to be the appellant Company. Every one of the tests I have 
applied are applicable to its proceedings. A ship-owner, or indeed a ship- 
broker, may not have any one of the ships or the charterparties which he 
negotiates in England, but by correspondence or by agency he may have 
both charterparties and ships, not necessarily British ships, all over the 
globe But if he lives in London, and by his direction governs the whole 


of this commercial adventure, could it be properly said that he is not carry- 
ing on his trade in London?” 


In this cage, if those tests laid down by Lord Halsbury are 
applied, I think it is clear that it must be held that although certain 
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profits are earned in Dindigul for the plaintiff Company the busi- 
ness is controlled from Madras and that is where the profits must 
be held to be earned, that is where the plaintif Company’s busi- 
ness is being carried on and it is there that the plaintif Com- 
pany is to be assessed in respect of its profits if at all. Another 
important case upon this point is Smidth & Co. v. Greenwood.® 
In that case the appellants were a Danish Firm resident in Co- 
penhagen manufacturing and dealing in cement-making and other 
similar machinery which they exported all over the world. They 
had an office in London in charge of a qualified engineer who 
was their whole-time servant. He received enquiries for machin- 
ery such as the appellants could supply, sent to Denmark parti- 
culars of the work which the machinery was required to do, includ- 
ing samples of materials to be deall with, and when the machinery 
was supplied he was available to give the English purchaser the 
benefit of his experience in erecting ıt. The contracts between the 
appellants and their customers were made in Copenhagen and the 
goods were shipped F.O.B. Copenhagen. The Commissioners held 
that the appellants exercised their trade within the United Kingdom 
and were assessable to income-tax. It was held by Rowlatt, J., that 
the place where a trade was exercised was the place where the tran- 
sactions forming the alleged business were closed, in the case of a 
selling business by the sale of commodity and the prof, thereby re- 
alised, and that therefore the appellants exercised their trade in Den- 
mark, and that they could not in respect of the same profits and 
gains exercise their trade elsewhere. On page 286 Rowlatt, J., said: 

“Trading is buying or making and selling, and if I am right in sup- 
posing that ort single place has to be treated as the place where the trade 


is exercised it seems to me that it must be where the profit-heariig transac- 
tions are closed”? 


This case possibly has a more important bearing on the earlier 
part of the case than it has on this part. In the former cases referred 
to on this point it is true that those were decisions under the 
Income-tax Act, whereas this is a case not of a tax upon income 
because in Commusstoner of Income-tax v. Nedutgads Bank® the 
companies’ tax was held not to be so. But whatever its nature the 
tax can only be imposed upon a Company transacting business for 
profit within the limits of the Municipality. “Transacting busi- 
ness for profit” are the words of section 92 of the Act and both 
Rule 16 and its proviso must be subject to those words in section 92. 
In my view “transacting business for profit” is carrying on a trade. 
I can see no distinction and I therefore hold that the plaintiff Com- 
pany was transacting its own business and that of Managing Agent 
for the Tinnevelly Cotton Press Go. in Madras and that its profits 


were earned in Madras and that it is liahle to be assessed in Madras 
and not in Dindigul. 
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There are two further points raised by the defendant. The 
first is that the suit is barred by limitation and the other is that 
the suit is not maintainable. But section 350 deals with saits for 
damages and compensation and in my view this is not such a suit. 
The claim in this suit is for the return of companies’ tax alleged 
to have been over-paid. That is not a claim for damages, nor is 
it a claim for compensation and I agree with the view of Waller, 
J. in C.S. No. 269 of 1923 upon this point. 

With regard to the latter point section 354 of the Madras 
District Municipalities Act, 1920, says that: 

““No suit shall be breught in any Court to recover any sum of money 
collected under the authority of this Act or to recover damages on account 
of any assessment or collection of money made under the said authority, 
provided that the provisions of this Act have been in substance and effect 
complied with.’’ 

That section, it is argued by the defendant, renders this suit 
not maintainable because it is argued that the money collected was 
collected under the authority of this Act and that the provisions 
of this Act have been in substance and effect complied with. In 
Municipal Counci, Cocanada v. The Standard Life Assurance 
Company? where the plaintiff Company brought a suit to recover 
the amount levied under the Madras District Municipalities Act 
of 1884 andewhich they had- paid under protest it was contend- 
ed by the Municipality that the suit was not maintainable because 
the provisions of that Act had been complied with; it was held 
that the suit was maintainable as a Company not liable to the tax 
had .been taxed and the provisions of the Act had therefore not 
in substance and in effect been complied with and thaf the Munici- 
pality was not protected from action. In Municipal Council of Man- 
galore v. The Codial Bail Press™ in which the same objection was 
taken by the Municipal Council, namely, that by reason of S. 262 (2) 
of the District Municipalities Act, of 1884 which was a similar sec- 
tion to S. 354 (2) of the present Act, the suit was not maintainable 
by reason of that section, it was held that the Municipality which 
had assessed a person on his estimated gross income had wrongly 
assessed him because the word “income”. was net income and con- 
sequently the pfovisions of the Act had been not in substance and 
effect complied with and that the Cotirt could entertain a suit to re- 
cover the amount of tax paid under the assessment. It seems to me 
that if a Municipality levies a tax upon a person or corporation not 
liable to pay that tax it cannot be argued that what has been don^ 
has beer done in compliance either in substance or in effect with 
the provisions of the Act, and these two cases are direct and 
binding authority upon this point. 

I have now disposed ôf the points raised in this case. There 
is only one other matter to which I desire to refer and that is to a 
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letter written by the plaintiff Company’s Agent to the defendant 
Municipal Council in which he assumes that the Company is liable 
to be assessed upon its profits. Having regard to what I have 
already stated this was an incorrect view to take and it cannot be 
argued that the plaintiff Company is thereby prevented from rais- 
ing the point that they are not liable to be assessed at all under 
the Act. 

For all these reasons the plaintiff’s claim succeeds and there 
must pe a decree for Rs. 1,500. with interest at the Court rate of 
6 per cent. per annum from the date of the filing of the plaint 
and costs. 

T. M. Krishnaswami Aiyar for appellant. 

Vere Mockett and R. N. Attigar for respondents. 

The Court delivered the following 

JUDGMENTS. Cottis Trotter, C./—The facts relating to this 
case are clearly set out in the judgment of the learned Trial Judge 
and it is unnecessary to repeat them. I considered the whole posi- 
tion as it stood under the Act of 1884 in the case of Clan 
Line Steamers, Lid. v. Munictpal Concil of Cocanada,” in 
which I reviewed all the authorities. That judgment was 
confirmed on appeal and I do not propose to go over the same 
ground again. e : 

The only question I have-to consider is whether section 92 
of the new Madras District Municipalities Act of 1920 has 
altered the law as it stood at the date of the Clan Line case. 
In my opinion it has not, though I have no doubt that it was 
intended to do so. Two parts of the section are gcalléd in aid 
by the Municipality. The first is the body of the section itself 
which uses the phrase “transacting business” instead of the 
words of the old Act “exercising .... any one... . of the 
trades or callings specified in the schedule.” It is quite obvious 
that if “transacting business” is not to be controlled in some 
way, it would render liable to the tax any company situate in 
Madras who made an isolated purchase for the purpose of 
re-sale or shipment abroad in any one of the Municipalities in 
the Presidency. No one can suppose that any such construc- 
tion could reasonably be put upon the words. Stress is also 
laid upon the explanation to S. 92 which says: 


‘Whenever a company employs a servant or agent to represent it for 
the purpose of transacting business in a municipality, such company shall 
be deemed to transact business within the Municipality and such servant or 
agent shall be liable for the tax in respect of the company’s business whether 
or not he has power to make binding contradis on behalf*of the company.” 
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In my view that carries the matter no further. I feel myself 
constrained to construe ‘‘transacting business” as meaning no 
more than the phrase “carrying on business” which has been 
defined By a series of decisions of the highest Courts in Eng- 
land and settled for this Court by the decision in Clan Line 
Steamers, Lid. v. Memtapal Concil of Cocatada.” The 
English decisions I have reviewed in my judgment in: the last 
named case. It may be quite true that if the Company does 
carry on business in the Municipality, the fact that it does so by 
an agent who has no power to make binding contracts is no 
longer one of the tests to be applied. The question still re- 
mains, “does the Company either itsclf or by its agent transact, 
t.e., carry on business in the accepted legal meaning of the term 
‘within the Municipalty’ ?” In my opinion it would be no more 
reasonable so to hold than to hold that a Company who sends a 
commercial travellerall over India to make purchases for them 
can be said to carry on business in all the various places at which 
he calls to fulfil the purpose of his employment. 


An alternative case was put forward, namely, that even 
if it could not be said that the Bombay Company carried on the 
business of purchasing cotton and ground-nuts in Dindigul, they 
still could be said to be carrying on the business of managing 
agents of the Tinnevelly Cotton Press Company in Dindigul. 
On the facts it appears to me absolutely plain that the business 
they undoubtedly carried on as managing agents of the Tinne- 
velly Catton Press Company was entirely carried on in Madras 
and the fact that the Bombay Company lent certain persons to 
the Tinnevelly Cotton Press Company to help them in their 
business of ginning and pressing cotton and decorticating ground- 
nuts does not affect the matter. The salaries of the persons 
so lent are in every case ultimately paid by the Tinnevelly 
Cotton Press Company and not by the Bombay Company, 
though’ the Bombay Company made themselves responsible for 
the amount if the first instance. In these circumstances, it 
appears to me impossible to contend that their business as manag- 
ing agents is carried on anywhere except in Madras where the 
whole of the accounts are kept and adjusted, and where the 
remuneration by way of commission for managing the Tinne- 
velly Cotton Press Company is paid. 


The second point in the case raises a question of very 
considerable interest. The plaintiff Company here sued for a 
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return inter alia of moneys that they had paid under protest more 
than six months before the action was brought, and it is con- 
tended that the recovery of such payments is time-barred by 
reason of section 350 of the Act of 1920. The industry of 
counsel put before us practically every decided case both Eng- 
lish and Indian. I may clear the ground of two points at once. 
In the first place it cannot be contended, as was at one time 
suggested, that payment under protest can affect the position 
of the person who is being paid. Its value is to safeguard the 
position of the persan who makes the payment and to ensure 
that it cannot be said that the payment he made was a voluntary 
one; but it does not raise any obligation on the part of the person 
who accepts the payment to return it if it turns out ultimately that 
the money was not due. The .question whether. there is an 
obligation to return it has to be determined on grounds alto- 
gether independent of whether the payment was made with or 
without protest. 

It is clear that actions such as the present are in the nature 
of English actions for money had and received and we were 
taken through a long series of authorities as to what the real 
nature of this action in the English Common Law Courts was, 
culminating in the judgment of the House of Lords in the well- 
known case of Sinclair v. Brougham.“ The history,of the matter 
will be found in the judgment of Lord Sumner in that case. 
There, the suggestion was made that it was erroneous to sup- 
pose that thé cause of action was really in assumpsit which 
would rest upon an implied or imputed contract to* return the 
money to the person to whom it was proved properly to belong 
but that Lord Mansfield in Moses v. Macferlan’* had rested it 
on an equitable doctrine independent of assumpsit which made 
the return of the money obligatory ex aequo et bono. That doc- 
trine was demolished by Lord Sumner and it may be regard- 
ed as definitely established that in the English Common Law 
Courts, the cause of action is exclusively founded gn an assump- 
sit or its modern equivalent. e It would be a barren display of 
learning to enquire how far it is true to say that an action in 
assumpsit in its origin really sounded in tort, for the simple 
reason that I am quite prepared to concede that if an action 
for money had and received sounds either in tort or implied 
contract in this country, it would be within the words of sec- 
tion 350 of Act V of 1920 and that the plaintiff Company would 
be time-barred; because either form Of such an action would 
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obviously be a suit for damages or compensation within the 
meaning of the section. These words are peculiar to the Indian 
Statute. They are not found either in section 21 of the Public 
Health Act of 1875 or section 1 of the Public Authorities Pro- 
tection Act of 1893 whose language is very much more general; 
and J am quite prepared to think that if the draftsman of the 
Indian Act had reproduced the words of the English Statute 
and not added the qualification “for damages or compensation,” 
which has caused all the trouble, in this case these arrears could 
not be recovered. But there are the words which I have to deal 
with and the question which I have to consider is whether the 
Courts in India are compelled to regard a suit of this nature 
as confined within the limits of a suit for money had and receiv- 
ed as known to the English Common Law. I find the highest 
authority for taking the contrary view, the authority of a 
Privy Council case binding on me, namely, John v. Dodweil 
and Company.” Lord Haldane there points out, referring to 
Ceylon, 

‘Under principles which have always obtained in Ceylon, law and 
cquity have been administered by the same Courts as aspects of a single 
system, and it could never have been difficult to treat an action analogous to 
that for mongy had and received as maintainable in all cases ‘where the 
defendant has received money which ca aegtto et bono he ought to refund’ 
If, as in Ceylon, there is no necessity to find an actual contract or to impute 
the fiction of a contract, inasmuch as every Court can treat the question 
as one not merely of contract, but of trust fund where necessary, there 
is no difficulty in extending the remedy to all the cases covered by the 
words just quoted.’’ . 


I fake-that as being equally applicable to the Courts of 
British India and I take it to mean this—that in Courts such 
as those in Ceylon and those of British India, an action for 
money had and received, may be treated, though the English 
Common Law cannot treat it, as an action founded on an equity 
binding on the conscience of the recipient of the money which 
is shown not to be his. If that be right, it follows that the 
remedy being an equitable one is enforceable because it is binding 
as ex aequo et bono on the congcience of the defendant and 
cannot possibly be either a suit for damages or compensation. 
I do not quite understand His Lordship’s words “trust fund,” 
but it appears to me reasonably clear that as he is dealing through- 
out with an action for money had and received, he cannot be sup- 
posed to have intended to apply what he said merely to ear- 
marked funds, for such do not arise in the case of actions for 
money had ant received? I consider it broadly as coming to 
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this, that Lord Haldane considers that for Ceylon and there- 
fore for India, where there has never been any divergence 
between equitable and legal remedies, it is permissible to apply 
the suggestion of Lord Mansfield, whether it offends against 
the Common Law of England or not, to such actions when 
brought in India. In this view, the suit for the recovery of 
the payments made outside the limitation period of six months 
is unaffected by the provisions of section 350 and neither the 
mecessity for the notice nor the limitation of six months con- 
tained in that section applies. f i 

I may add that a tax, the amount of which is fixed solely 
by the paid-up capital of the Company, without reference to 
the amount of business done in.the area of proposed assess- 
ment is one whose incidence the Courts should watch with a 
jealous eye. The Municipalities are to get this tax without 
incurring any expense of enquiry into, or consequent on, the 
assessment of the amount of business actually done. The tax 
no doubt is not heavy and perhaps it suits both sides to avoid 
the trouble of going into the actyal volume of business done in 
the particular Municipality. But the principle is a dangerous 
one, and it is not difficult to imagine cases where it would inflict 
great injustice on the Company to be taxed. 

The appeal will be dismissed with costs. 


Madhavan Nar, J—The plaintiff, the Bombay Company, 
Limited, is a Company incorporated under the Indian Companies 
Act and carries on business in Madras and elsewhtre. The 
defendant, the Municipal Council of Dindigul, is a Corporation 
constituted under the District Municipalities Act of 1920 and 
has its office at Dindigul. The defendant Municipality purport- 
ing to act under section 22 and Rule 16, Sch. IV of the District 
Municipalities Act assessed the plaintiff Company to Company’s 
tax for the half-years ending 30th Sept. 1922, 3lst March 1923, 
30th September, 1923, 31st March, 1924, 30th September, 
1924 and 31st March, 1925 imthe sum of Rs. 250 in respect of 
each half-year. Under this section, tax is leviable if the Com- 
pany has transacted business for profit within the Municipality 
for a specified period. The plaintiff Company paid this tax under 
protest and filed the suit to recover the sums so paide which 
amount to Rs. 1,500. The contention of the plaintiff Company 
is that it did not transact business in the Municipality and there- 
fore the tax is not leviable; the defendant, on the other hand, 
contends that the tax is leviable as the Company transacted 
business in Dindigul and also that the suit is barred under 
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section 350, clause (2) of the District Municipalities Act. The 
learned Judge (Beasley, J.) who heard the case overruled the 
contentions of the defendant and gave a decree to the plaintiff 
Company. This appeal is against his judgment and decree. 

Two questions for consideration in this appeal are: (1) 
Whether the defendant is entitled to levy the tax on the plain- 
tiff Company under section 92 of the District Municipalities 
Act? and (2) Is the suit barred by limitation? 

The relevant portion of section 92 of the District Munici- 
palitiés Act is as follows: 

‘€ . , every company transacting business within the Municipality for 

profit or as a benefit society shall . . . pay a half-yearly tax on its 


paid-up capital on the scale shown in Sch. IV, if, and as soon as it has 
transacted business in the Municipality for a period laid down in S 957” 


According to this section, if the plaintiff Company transacted 
business in the Municipality for the specific period, the tax is 
leviable by the defendant. The question whether the plaintiff 
Company transacted business within the Municipality for profit 
is ultimately a question of fact depending on the evidence in 
each case. The question in what circumstances a Company 
or person may be said to carry on or exercise a trade in any 
locality has been considered in England in various cases mainly 
under the Income-tax Acts: the principles laid down in these 
cases will be very helpful in examining the evidence in this case 
These decisions are so well known that I propose to refer only 
to a few of them; and further, most of these cages have been 
very exhaystively, if I may say so with respect, considered in a 
judgment of this Court in Clan Line Steamers, Ltd. v. 
Municipal Council of Cocanada.* In Grainger and Son v. 
Gough" it was held by the House of Lords that a foreign mer- 
chant, who canvasses through agents in the United Kingdom for 
orders for the sale of his merchandise to customers in the United 


- Kingdom, does not exercise a trade in the United Kingdom 


within the meaning of the Income-tax Acts, so long 
as all contracts for the sale and all deliveries of the merchandise 
to customers are made in a foreign country. In that case a wine 
merchant whose place of business was in France employed 
Grainger and Son who had an extensive business of their own 
as wine merchants, as agents for the sale of his wine in the 
United Kingdom. They sought orders in the name of the 
foreign merchant and transmitted them to him in France where 
he exercised kis discretien as to executing these orders. lt was 
sought to assess Grainger and Son to income-tax on the ground 
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that they were exercising a trade in the United Kingdom. The 


following extract from the judgment of Lord Herschell explains 
the basis of the judgment: 

‘(Taking the findings together, I think it clear that no contracts 
to sell wine were ever made by the appellants on behalf of Roederer. All 
that they did was to transmit to him the orders received, and until he had 
agreed to comply or complied with them there was no contract .. . An order 
given to a merchant for the supply of goods does not of itself create any obli- 
gation. Until something is done by the person receiving the order which 
amounts to an acceptance, there is no contract. It is clear that the appel- 
lants in receiving an order did not accept or purport to accept ìt on 
Roederer’s behalf so as to constitute a contract, and that they had no 
authority so to do.’ 

In another part of the same judgment appears the state- 
ment: 

“Tf all that the merchant does in any particular country is to 
solicit orders, I do not think he can reasonably be said to exercise or 
carry on his trade in that country What ıs done there is only ancillary 
to the exercise of his frade in the country where he buys or makes, stores, 
and sells his goods.’’ 

Erschsen v. Lasf® is another case where similar principles 
have been enunciated. In Lovell and Christmas, Lid. v. Com- 
missioner, of Taxes" the following observation appears in the 
judgment of the Privy Council: 

“One rule is easily deducible from the decided cases The trade or 
business in question in such cases ordinarily consists in making certain 
classes of contracts and in carrying those contracts into operation with 
a view to profit; and the rule seems to be that where such contracts, 
forming as they do the essence of the business or trade, are habitually 
made, there*a trade or business is carried on within the meaning of the 
Income-tax Acts, so as to render the profits liable to income-tax ’’ 


See also San Paulo (Brazilian) Railway Company v. Carter.* 
All the well-known cases on this point have been discussed, as 
I have already pointed out, under two heads, the tax cases and the 
jurisdiction cases in Clan Line Steamers, Lid. v. Mum- 
cipal Council of Cocanada,™ which is a decision on the District 
Municipalities Act of 1884. It was held in that case that the 
shipping company which was sought to be assessed at. Cocanada 
was not exercising any trade in Cocanada so as to be liable to 
be taxed because the freight-earning contracts entered into by 
the Company were not entered into at the port of Cocanada. 

According to these decisions, provided they are applicable 
to the circumstances of the case before us, what we have to find 
out mainly from the evidence is as to where the contracts 


relating to the business of this company are habitually made. ` 


If the contracts are made elsewher®, then thé company cannot 
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be taxed for transacting business in Dindigul. But it 1s argued 
by Mr. Krishnaswami Atyar for the appellant that these tests 
should not be applied in judging the evidenoe in this case because 
they were decided under the English Income-tax Acts and they 
were concerned with the interpretation of the words “exercis- 
ing a trade for profit” or “carrying on a trade” and not with the 
meaning of the term “transacting business” which are the words 
used in the District Municipalities Act. He also relies on 
the explanation to section 92 of the Act to show that these deci- 
sions are no longer applicable in considering cases arising under 
the section. In suppoft of his first argument he has referred 
us to the decision in Smith v. Anderson” and a few other cases 
to show that the word “business” has a more extensive signifi- 
tation than “trade” and that, if there is evidence to show that 
some kind of business was done in Dindigul such as buying raw 
cotton, etc., though the contracts with regard to such purchase 
ane made in Madras, then the Company must be considered to 
be transacting business in Dindigul and not in Madras. It is 
difficult to accept this distinction. What we have to see under 
the Act is whether the company transacts business for profit 
in Dindigul. The place where the business is transacted is 
the place where the tax is leviable. Whether the words are 
“carrying on business” or “exercising a trade” or “transacting 
business” I think all must be considered to be used in the samre 
sense and therefore the principles deducihle from the decisions 
are equally applicable to the present case. The second argu- 
ment that these principles are inapplicable because of explana- 
tion to section 92 of the District Municipalities Act presents 
some difficulty. It is obvious that the intention of the legisla- 
ture in enacting the explanation was to mullify the effect of the 
decision in Clan Line Stsamers, Limited v. Muntcipal 
Council of Cocanada™ and also generally to exclude the opera- 
tion of the English cases referred to. But I think the language 
employed’ has net succeeded in fully carrying out that inten- 
tion. According to the explanatiorf, if a company employs a 
servant for transacting business within the Municipality, such 
company shall be deemed to transact business within the munici- 
pality, and such servant shall be liable for the tax in respect 
of the company’s business, whether or not he has power to 
make binding contracts. Even so, it is the company that is 
sought to be made liable for the tax and in order to make it 
liable for the tax, the agent or servant should be employed for 
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the purpose of transacting business within the municipality for 
profit and so we are thrown back again to the consideration of 
the .question, what is meant by “transacting business.” The 
mere employment of the agent to do some work for the com- 
pany within the municipality will not, I think, make the com- 
pany liable to pay the tax so long as the effective management 
of the business, its administration and control are vested else- 
where; otherwise the mere soliciting of an order by an agent in 
any particular case will make the company of which he is the 
representative liable for the company’s tax in that case, and 
this will clearly be against the accepted notions of the commer- 
cial community here and elsewhere. In my view the section and 
its explanation should not be interpreted to lead to this result. 


As regards the evidence, there can be no doubt in this 
case that all the business contracts are concluded at Madras and 
that the whole business of the company is effectively controlled 
from there. On the evidence in the case I agree with the con- 
clusion of Beasley, J., that no tax should have been levied on 
the plaintiff Company by the municipality as it was not transact- 
ing any business within the municipality during the period in 
question. It therefore follows that the sum which, the plaintiff 
seeks to recover from the defeadant was collected by the muni- 
cipality wrongfully under the provisions of the District Muni- 
cipalities Act. 

The next question for consideration is whether the plain- 
tiff’s suit is barred by limitation under section 350, clauses (1) 
and (2) of the District Municipalities Act. If the section 
applies, the suit for the refund of the tax paid for the first 
five instalments will clearly be barred, and it will be maintain- 
able only with respect to the last instalment. According to 
section 350, clause (1) 

‘‘No suit for damages or compensation shall be instituted against the 
municipal council - . In respecr of any uct done tn pursuance or cxecu- 
tion or intended execution of this Act or any rule . e . regulation 


or order made under it or in respect of any alleged neglect or default in 
the execution of this Act, etc,” 


unless some formalities are complied with and clause (2) of 
that Act states: 


‘Every such suit shall be commenced within six months after the date 
on which the cause of action arose . . .”’ 


It is argued on behalf of the plaintiff Company that the 
present suit is not one for damages or compensation as men- 
tioned in clause (1) of section 350 and therefore is not barred 
under clause (2) of that section. The defendant argues contra. 
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The question is whether the present suit is one for dama- 
ges or compensation within the meaning of S. 350, clause (1) 
of the Act. I may state at once that I have not found the 
question an easy one to decide and that no decisions directly 
bearing on the question have been brought to our notice. The 
section is evidently modelled upon the provisions of section 1 


of the Public Authorities Protection Act, 1893, f.e., 56 and 57 


Vic. c. 61, but there is one striking difference between the 
wording of the provisions of the two enactments. In speaking 
of the proceedings against persons with reference to acts done 
in execution of satutory or other public duty, section 1 of the 
English Act refers to “any action, prosecution or other proceed- 
ing” and clause (a) states that “such action shall not lie or 
be instituted unless it is commenced within six months next 
after the act, etc.” whereas in speaking of such proceedings 
section 350, clause (1) uses the expression “‘suit for damages 
or compensation.” While the English Act gives exemption for 
all action, prosecution or other proceeding unless commenced 
within six months next after the act complained against, the 
Indian enactment confines its operation to “suits for damages 
or compensation.” With the words of the English enactment 
“any action, prosecution or proceeding” before it, why the 
Indian Legislature in enacting the District Municipalities Act 
chose to use the expression “suits for damages or compensation” 
in section 350, clause (1) of the Act, it is not easy to conjec- 
ture. It,may be, as contended for by the appellants, that the 
legislature thought that all actions of the kind that we are 
dealing with, namely, those brought against public authorities 
for acts done in execution of their authority might be brought 
under the description “suits for damages or compensation ”’; 
in which case there can be no difference between the English 
Law and the Indian Law; or it may be, as contended for by 
the respondent, that the Indian Legislature confined the opera- 
tion of the section to what are strictly called “suits for dama- 
ges or compensation” thus deliberately excluding from its scope 
other kind of suits which do not strictly come within that des- 
cription. In this connection, it is interesting to note that in 
speaking of actions which may be brought against the Muni- 
cipal Cotfcil, etc., for acts done in pursuance of or in execution 
of the Act, section 261 (1) of the old Act (that is, Act IV of 
1884) states thet “no action shall be brought, etc.,” thus bring- 
ing within its scope all descriptions of actions as under the 
English Law. 
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Decisions of the English Courts under the Public Autho- 
rities Protection Act and section 264 of the Public Health Act 
which it repealed, Waterhouse v. Keen, Selmes v. Judge,” 
Midland Railway Co. v. Withington Local Board,” Cree v. St. 
Pancras Vestry, ™ Lyles v. Southend-on-Sea Corporation™ and 
Bradford Corporaiton v. Myres* were referred to, for showing 
that actions of the kind we are dealing with in this case are 
either actions in tort or in contract and therefore should be 
considered as “suits for damages or compensation.” (See also 
paragraph 700 of Halsbury’s Laws of England, Vol. 23, page 
346). In view of the express language used in the Indian en- 


actment, I do not think a discussion of the question whether , 


an action of this kind would come within the description of the 
old form of action known to English Law as an action in assump- 
sit or whether the claim is one in tort will yield much profit- 
able result. It is conceded and it is clear from the English 
cases referred to above that actions for the recovery of money 
wrongfully collected by local authorities are actions for money 
had and received and that, in understanding the nature of such 
actions, we have to look more to their substance than to their 
form. Lord Mansfield in the well-known case cf Moses v. 
Macferlan** stated that the action for money had and received is 
founded on the equity of the plaintiff's case and that 
the action is an equitable ome to recover back the 
money which ought not in justice to be kept by the defend- 
ant. The learned Judge pointed out that the action is miaintain- 
able for money which ex aequo ei bono the defendants are to 
refund. The money that has been wrongfully collected by the 
defendant from the plaintiff is to be regarded as a trust fund 
which the defendant is in equity bound to refund to the plaintiff. 
This is in substance the essence of the action for money had and 
received, though it is not clear as to what extent Lord Mansfield 
intended to import the equitable principles within the dominion 
of the common law action. ‚Sea Viscount Haldane’s comment 
in John v. Dodwell and Company on Lord Sumner’s view in 
Sinclair v. Brougham™ However that may be, the Privy 
Council has, in John v. Dodwell and Company,” a case from 
Ceylon, pointed out that where law and equity are administered 
as parts of a single system, actions for money had and received 


13 (1914) A C. 398. 14. (1760) 2 Burr. 1005: 97 E.R. 676, 
15. (1918) A.C. 563 18 (1825) 4 B°& C. 200: [07 ER. 1033 
19 (1871) 6 Q.B. 724. 20. (1883) 11 Q.B.D. 788 
21. (1899) 1 Q.B. 693. 22. (1905) 2 K.B. 1. 


23. (1916) 1 A.C. 242. 
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may be considered as equitable actions; and if so, it must follow 
that it is not correct to describe them as suits for damages or 
compensation. There can be no doubt that what has been said 
with reference to Courts in Ceylon will apply equally to Courts 
in India as well, inasmuch as in these Courts also, law and equity 
are administered as parts of a single system. The remarks of 
Viscount Haldane in John v. Dodwell and Company relevant to 
the present question are as follows: 

“For under principles which have always obtained in Ceylon, law and 
equity have been administered by the same Courts as aspects of a single 
system, and it could mever have been difficult to treat an action analogous 
to that for money had and received as maintainable in all cases ‘where 
the defendant has received money which es acquo et bono he ought to 
refund.’ If, as in Ceylon, there ıs no necessity to find an actual contract 
or to impute the fiction of a contract, inasmuch as every Court can treat 
the question as one not merely of contract, but of trust fund where neces- 
sary, there is no difficulty in extending the remedy to all the cases covered 
by the words just quoted’? 

In view of these observations it must be held that the 
plaintiffs suit for recovery of the money wrongfully collected 
by the defendant cannot be described as a suit for damages 
or compensation being essentially an equitable action for money 
had and reteived, and that therefore the bar of limitation pres- 
cribed by section 350, clause (2) of the District Municipalities 
Act does not apply and the suit is not barred by limitation as 
regards the refund of any one of the plaint instalments. 

I would also add that having regard to the meaning of 
the words: “damages and compensation” and also the relief 
claimed in the plaint, viz., a refund of the amount of the tax 
overpaid, it is hardly correct to call the plaintiff's suit one for 
damages or compensation. / 

In the result, the appeal is dismissed with costs. 

Attorneys for respondents: King and Pariridge. 

A.S.V. Appeal dismissed. 


15. (1918) A.C. 563. 


~ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—-Mr. Justice RAMRSAM AND Mr. JUSTICE 
JACKSON. | 
Neyna Moona Kavanna Muhammad Moideen 


and 4 others 1+, Appelanis* (Defts.) 
v. 
S.K R S.K R Chinthamani Chettiar 
and 3 others i .. Respondents (Pips. 1, 
2, 4 and 5). 


Civil Procedure Code (V of 1908), 5, 13 (b)—Swtt in Colombo Couri— 
Jowi application by parties to postpone suit for settlement and to enter up 
decree for bplanhifis if settlement not effected—Défendants' and proctor absent 
on adjourned date—Settlement not effected—Order of Court to enter decree 
for plainhffs—Judgment if one not given on the merits of the case—Assign- 
ment by one of the plaintifs of his share in the decree of the Colombo Court 
—Assigneneni not recognised by the Colombo Court—Power of Court in Bri- 
tish India to recognise assignment. 

The plaintiffs and the defendants in a suit on the file of the District 
Court of Colombo filed a joint application, at the time of the trial, to the 
effect that the trial of the suit may be postponed for three months with a 
view to settlement and that, if not settled, judgment may be entered for the 
plaintiffs as prayed for with costs. When the suit was called on the ad- 
journed date after the three months, the defendants and their proctor were 
absent and, on the plaintiffs’ proctor stating that the case had pot been settled, 
the Court ordered that decree in terms of the prior order be entered up- 
One of the plaintiffs in the suit assigned his share in the decree to the 
other plaintiffs and the latter instituted a suit in the District Court of 
West Tanjore on the judgment obtained in the Colombo Court. 

Held, (1) that the judgment of the Colombo Court could not be said 
to be one not*given on the merits of the case, and that, therefore, the same 
was conclustye under section 13 of the Civil Procedure Code. * 

Mahomed Kassim & Co. v. Seent Pakir Bin Ahmed, (1926) I.L.R. 50 
Mad 261: 52 M.L.J. 240 (F.B.), Keymer v. Visvanatham Reddi, (1916) 
I.L.R. 40 Mad. 112: L.R. 441.A. 6:32 M.L.J. 35 (P.C), Abdul Rahiman 
v. Mahomed Ahk Rowther, (1928) I.L.R. 6 Rang 552 distinguished, and 

(2) that the fact that the assignment by one of the plaintiffs of his 
share in the decree had not been recognised by the Colombo Court and 
the name of the assignee not substituted in the place of the assignor did 
not prevent the District Court of West Tanjore from recognising the 
assignment as the judgment of a foreign Court creats a debt and a debt 
is prima facie assignable. 

Appeal against the decree of the District Court of West 
Tanjore in O.S. No. 3 of 1923. 

T. Rangachariar and K. Bhashyam Atyongar for appellants. 

S. Varadachariar and G. Rajagopalan for respondents. 

The judgment of the Court was delivered by ° 

Ramesam, J.—This appeal arises out of a suit on a foreign 
judgment. The Lower Court granted a decree. The defend- 
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ants appeal. The plaintiffs-respondents are members of the 
S, K. R. S. K. R Firm. This Firm acting through their agent 
Nachiappa Chetti and another A. V. R. V. Andappa Chetti filed 
a suit in the Court of the District Judge of Colombo, No. 46088. 
When the case came on for trial, both the parties filed a joint 
application to the effect’that the trial of the case be postponed for 
three months with a view to settlement and that if not settled, 
judgment be entered for plaintiffs as prayed for with costs less 
Rs. 50 and that the property mortgaged with the plaintiffs be sold 
by Messrs. A V. Daniel & Sons, Licensed Auctioneers forthwith. 
This was on the 16th March, 1917. The case accordingly stood 
over for the 18th June. On that day the case was called on 
again and the District Judge passed this order: 

‘(Case called. Mr. Somasundaram for plaintiff states that the case 
has not been settled. The defendant and his proctor are absent. Enter 
decree in terms of the order of 16th March, 1917 ”’ 

The present plaintiffs also obtained an assignment of the 
share in the Ceylon decree belonging to the 2nd plaintiff there- 
in and now sue to recover the whole of the amount of that 
decree. 

Two objections are taken now by the learned Advocate 
for the appellants. The first objection is that the judgment 
of the Court of Ceylon is not conclusive because it has not been 
given on the merits of the case. Vide section 13 (b) of the 
Civil Procedure Code. He relied on the following decisions: 
Mahomed Kassim & Co. v. Seent Pakty Bin Ahm&d, Keymer 
v. Visvanatham Redd? and 4. N. Abdul Rahiman v. J. M. 
Mahomed Ali Rowther.* In the first of these cases, the Penang 
Court passed a judgment against the defendant as he did not 
appear, according to the procedure of that Court. It was held 
that that judgment is not conclusive in British Indian Courts. 
The same view was taken in 4. N. Abdul Rahiman v. J. M. 
Mahomed Ali Rowther*® where it appears that there is a similar 
procedure accogding to an ordinance of Singapore similar to 
the ordinance in Penang. In Keymer v. Visvanatham Redd? 
the former judgment was that of an English Court and the judg- 
ment was given on the ground of defendant’s refusal to answer 
certain interrogatories and there was no trial. It was held by 
the Privy Council that the first judgment is not a bar. But 
all these cases are distinguishable from the present case. In 





1. (1926) I.L.R, 56 M. 261: 52 M.L.J. 240 (E.B.). 
2, (1916) LL.R. 40 M. 112: L.R. 44 I.A. 6: ora ages (FG) 
3. (1928) I.L.R. 6 Rang. 552. ` 
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the present case, the defendants appeared. They filed their 
written statement and raised their plea and an issue was framed 
according to the plea. They had to prove that they made cer- 
tain payments of interest. When the case came on for trial, 
they along with the plaintiffs filed a joint petition to the effect 
mentioned above. This is not therefore ‘a case of non-appear- 
ance nor a case of a decree being passed on account of failure to 
comply with a provision of law. The defendants appeared and 
deliberately chose not to insist on their plea and not to adduce 
evidence of it. Mr. Rangachariar relied on Spencer Bower on 
“Res Judicata,” p. 25 where it is observed? that a decision cannot 
be called a “judicial decision” which does not purport to embody 
any consent to an existing judgment, but merely records an 
undertaking by a party to allow judgment to be signed if at a 
future date he fails to comply with certain conditions. Now 
as already observed this is not a case of failing to comply with 
certain conditions. The case in Bradshaw v. M. Mullan‘ is 
also relied on. This decision is really against the appellants. 
Towards the end of page 424 Lord Shaw of Dunfermline 
observes: 

“Tt is, I am aware, possible to maintain that a judgment by consent 
has the qualities of a judicium to which I have referred. there are ex- 
pressions of opinion in some of the numerous English cases upon the sub- 
ject. It seems to me that such a doctrine may be founded, not upon the 
judgment pronounced, but upon the consent with all its limits and to all 
its extent which preceded the judgment; that, in short, you have there 


left the regions of strict res judicata and entered the kk sah a possihle 
wide estoppel”? 


It does not matter what the principle of recognising a 
foreign judgment is, whether it is called res judicata or estoppel, 
but that consent will do as estoppel is clear from the judgment 
of Lord Shaw. We are therefore of opinion there is no sub- 
stance in the first point. 


The second point argued is that the assignment of the 
decree by the 2nd plaintiff in the Ceylon Court ought not to be 
recognised in this Court because under section 339 of the Ceylon 
Ordinance that Court had not recognised the assignment and 
substituted the name of the assignee in the place of the assignor. 
The short reply to this argument is that the Ceylon Ordinance 
does not bind us and we have nothing to do with it. The judg- 
ment of a foreign Court creates a debt like any other judgment 
and a debt is prima facte assignable. It merely embodies the obli- 
gation of the defendants. There is nothing to prevent us from 


= er ar a nee 
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recognising the assignment. It is said that there is danger of 
the assignor executing the decree while the decree of this Court 
is in force. Mr. Varadachariar, the barned Advocate for the 
respondents, has offered to indemnify the appellants from any 
injury caused to them by any execution taken of the Ceylon 
decree by the assignor. It is enough to record this undertaking 
in this judgment and it is unnecessary to do anything more. 
In the result, both the points fail and the appeal is dis- 
missed with costs. ; 
N.S. ý Appeal dismissed. 


4 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MrR. JUSTICE JACKSON. 


Assan Musaliarakath Kunhi Bava .. Accused* in Sessions 
Case No. 56 of 1928 on the file of 
the Court of the Assistant Sessions 
Judge of South Malabar at Calicut. 

Croninal = Triai—Senience—Punishmenit of tprisonment—Imprison- 
meni till the rising of the Court—W hen pustsfiable. ; 

When the Penal Code lays down that for a certain offence the punish- 
ment shall be imprisonment, it means that the offender shall go to jail 
and imprisonment till the rising of the Court is a clear evasion of that 


intention; and a Court 1s not justified in passing such a sentence except 
possibly in rare cases when the offence is obviously technical. 


P. Govinda Menon for accused. 

N.,S. Mami for The Public Prosecutor on Behalf of the 
Crown, ` 

The Court made the following 

OrDER.—The accused is clearly proved to have deliberate- 
ly fabricated and used a false endorsement on a pro-note, for his 
defence in the suit upon the note, and was rightly convicted under 
Ss. 193, 196 and 471, Indian Penal Code. He was sentenced to 
imprisonment till the rising of the Court and to a fine of Rs. 300. 
He did not appeal. When the statute lays down that for a 
certain offence, as for that under section 471, Indian Penal 
Code or under section 193, the punishment shall be imprison-, 
ment, it means that the offender shall go to jail and imprison- 
ment till the rising of the Court is a clear evasion of that 
intention. 

Possibly in rare cases when the offence is obviously tech- 





nical, a Court may be jystified in taking the extreme step of 


*Cr.R.C. No. 846 of 1928. 13th December; 1928. 
Taken up No. 68 of 1928. : 
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evading the statute which it is appointed to administer; but on 
the learned Judge’s own showing, this was not such a case. 
That the accused is a fairly respectable man and not a harden- 
ed litigant are not circumstances of extenuation. Nor can he 
be described as the tool of the Vakil’s clerk he is supposed to have 
employed; if the metaphor is to be used at all the Vakil’s clerk 
was his tool It was a clear case of deliberate fraud. Over 
and above the fine inflicted accused is sentenced‘to six months’ 
rigorous imprisonment. 


N.S. Sentence enhanced. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE ODGERS. 


P. Sankaran Pillai .. <Appellant® (Prisoner). 


Post Office Act (VI of 1898), Ss 55 and 72—Prosecution for offence 
wader S. 55—Sanction obtained after the beginning of the PTO SECON and 
not before—Ef ect. 


It is not necessary that sanction to prosecute under S 72 of the Post 
Office Act must precede a prosecution under S. 55 of the Act, and a convic- 
tion for an offence under the latter section is valid even though the sanc- 
tion to prosecute was obtained only after the prosecution was launched 


Appeal against the order of the Court of fhe Assistant 
Sessions Judge, The Nilgiris, Ootacarnund, in Case No. 87 of the 
Calendar for 1928. 

Miss S. V. Devadoss and T. A. Anantha Aiyar for appellant. 

K. S. Vasudevan for The Public a iii on behalf of 
the Crown. 

The Court delivered the following l 

JUDGMENT.—In this case the facts have been fully and I 
think correctly set out by the Assistant Sessions Judge. The 
accused who was the Sub-Postmaster of a small place called 
Cherambadi was convicted of criminal breach of trust or mis- 
appropriation in respect of a value payable article. This article 
was a cover addressed to himself containing a railway receipt 
for certain motor car partsewhich the proprietor of a bus ply- 
ing between Cherambadi and Calicut, P.W. 3, had induced the 
accused to order for him from Bombay. The goods were duly 


_ ordered and arrived at Calicut Station and the accused took 


‘possession of this V.P.P. cover and of course of the railway 
receipt and also obtained delivery of the goods from the Calicut 
Station (or rather the bus conductor, P.W. 4, was the man who 
actually obtained the goods.) The Bombay firm who supplied 





6 
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the goods sent them on the 27th April and on the 29th the 
parcel receipt was presented and the goods delivered. The 
Bombay firm was paid on the 27th June. The accused Post- 
master had of course to disguise the fact that he had taken 
possession of this V.P.P. letter and he did so by manipulating 
the register maintained in the Post Office, Ex. C series. The 
accused was convicted and sentenced to 5 years’ rigorous im- 
prisonment and a fine of Rs. 100 under section 409, I.P.C., 
read with section 52 of the Post Office Act and on the charge of 
having fraudulently prepared the V.P. Register with which he 
was charged under settion 477-A and section 55 of the Post 
Office Act he was sentenced to one year. If the fine was not 
paid he was to undergo a further six months’ imprisonment. 
The learned advocates for the accused have endeavoured to 
show that the accused received this railway recetpt in an ordi- 
nary cover and not as a value payable article. In order to 
establish this of course Mr. Anantha Atyar had to try and induce 
me to consider that the evidence of the manager of the Bombay 
firm, P.W. 5, was wrong or mistaken and that he must be 
incorrect when he says that this V.P. artitle was sent on the 
22nd of April, 1927 from Bombay Hughes Road Post Office. 
I can see no reason for distrusting this gentleman, Mr. K. R. 
Srinivasan. Nothing in his cross-examination throws the 
slightest doubt on his accuracy. 


The second point urged is that this story qf the Post- 
master having purchased or arranged to purchase from the bus 
proprietor, P.W. 3, is got up for the occasion in order to 
account for the anxiety of the accused to obtain these motor 
parts. It does not seem to me to be at all unlikely and neither 
the bus proprietor, P. W. 3, nor his conductor, P.W. 4, were ex- 
amined in any way to break down that story. It seems to me 
the only tenable theory to account for the somewhat extra- 
ordinary conduct of this man. He apparently was responsible 
for the paymeftt of these motor parts and I can only suppose 
from the facts that are revealed ‘that he bad not the money 
to pay in April. He therefore wanted to put off payment as 
long as possible and he actually succeeded in putting it off for 
two months, from about the 29th April to about the 27th June. 


Under section 72 of the Post Office Act sanction is re- 
quired before a postal employee can be prosecuted for an offence 
under section 55 of the Post Office Act. The objection taken 
here is that the sanction was given after the prosecution had 
begun. This objection does not seem to have been taken in 
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the Lower Court. The section does not say that the complaint 
made under authority from the Director-General or Postmaster- 
General must precede the cognizance of the offence; that is to 
say, it does not seem to me to matter as long as sanction is 
obtained whether it is obtained before the Court takes cogni- 
zance of the offence or not. I think fherefore the conviction 
under section 55 of the Post Office Act must stand. The sanc- 
tion in this case is Ex. D and was dated 2&th and 30th January. 
The complaint is dated 14th January of the same year. 

For the first offence he received five years’ rigorous impri- 
sonment, and the reason why I have taken time to think over 
this case is that it has caused me some anxiety as to what the 
right sentence in cases of this sort is, because I am quite con- 
vinced that five years is extremely excessive. I am quite aware 
that the man is a postmaster and that postmasters and other 
persons occupying public posts of trust must be expected to 
carry out their duties conscientiously, and when they fail to do 
so they must be punished in accordance with the responsibility 
that rests upon them. If this man had tried or succeeded in 
converting to his own use money I should have taken a very 
different view of the case to what I am going to take. Ina 
way I suppose and technically he did convert the money which 
was due to be paid on the 29th April for this V.P. article to 
his own use. What he actually got out of the transaction 
which was an extremely foolish one, for it has entailed the loss 
of his position, and I am told he is a man of 13 years service 
in the Postal Department, was a mere putting off of payment for 
two months. Under these circumstances I think that the 
accused will be properly punished by reducing his sentence to 
one year. I do not interfere with the sentence under section 
477-A, I.P.C. and section 55 of the Post Office Act which will 


run concurrently with the other sentence. ; 
If the fine is not paid J reduce the period of further impri- 
sonment to three months. . 
N.S. ° Sentence reduced. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:——MR. Justice WALLER AND MR. JUSTICE 
JACKSON. 


T. R. Sriramulu Naidu and another .. Pettitoners* (Accused 
i 1 and 3 in Trichinopoly 
Division S. C. No. 10 of 

1928). 


Indian Penal Code (XLV of 1860), Ss. 467 and 471—Contwiction of a 
person for forgery and using the forged document as genuime—Imposition 
of separate sentences—Validtty—Criminal Procedure Code, S 35—Person 
actively parttctpatiig wa tha presentation of the docuwuent for regisiration, 
though not physically presenfing si—If can be convicted for offence under 
S. 471 of the Penal Code. 


Section 471 of the Indian Penal Code is uo bar to the imposition of 
separate sentences on an accused person who is convicted at the same tral 
of both the offence of forgery and using the forged document as genuine; 
section 35 of the Criminal Procedure Code authorises the imposition of 
such separate sentences. 


Queen-Empress yv Umrao Lal, (1900) I.L.R. 23 All & disapproved. 

A person can be convicted of an offence under S 471 of the Indian Penal 
Code if he 18 found to have actively participated ın the process of presenta- 
tion ot the forged document for registration, cven though he did not 
physically present it for registraton. 


Petition under sections 435 and 439 of the Code of Crimi- 
nal Procedure, 1898, praying the High Court to revise the 
judgment of the Court of Session of Trichinopoly Division, 
dated 5th July, 1928, in Criminal Appeal No. 15 of 1928 preferred 
against the judgment of the Assistant Sessions Judge of Trichi- 
nopoly Division in Sessions Case No. 10 of 1928.° 

V. L. Ethiraj and A. S. Sivakaminathan for petitioners. 

K. N. Ganapathi for The Public Prosecutor on behalf of 
the Crown. 

The judgment of the Court was delivered by 

Waller, J—The lst petitioner has been convicted under 
S. 467, I.P.C., of forgery. The 2nd petitioner has been convicted 
of abetment of forgery and of having used the forged document 
as genuine. The first objection taken is that they should not 
have been tried together. It is nof, in our opinion, sustainable. 
The offences were parts of one and the same transaction and 
the Ist petitioner assisted the 2nd at both stages. The second 
objection is that the 2nd petitioner should not have been con- 
victed of abetment, no separate charge of abetment having been 
framed against him. We see no reason to enter on a dis- 
cussion of this somewhaé vexed question, for the objection is 


*Cr.R.C. No 624 of 198 21s: December, 1928 
(Cr.R.P. No. 515 of 1928). 
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entirely academic. The Assistant Sessions ‘Judge, though he 
convicted the petitioner of abetment of the forgery, passed 
sentence on him only for using the forged document as genuine; 
so that, even if we upheld the objection, the result—as far as the 
petitioner is concerned—would be exactly nothing. The Assist- 
ant Sessions Judge, in following the course he did, relied on a 
ruling from Allahabad, Queen-Eimpress v. Umrao Lal! Aikman, 
J. thought that the words “as if he had forged such document” 
were directed against some person other than a person proved 
to be the actual forger and held that a man who both forged 
a document and used it as.genuine could not be sentenced for 
both offences. With great respect, we cannot agree. All, it 
seems to us, that S. 471, IL.P.C., lays down is that the sentence 
that can be imposed for the offence of using a forged document 
as genuine is the same as the sentence for that can be imposed for 
the offence of forgery. They are separate offences and, under 
section 35, Criminal Procedure Code, separate sentences may be 
passed on an accused person who has been convicted at the same 
trial of both. The last objection is that the 2nd petitioner should 
not have been convicted of an offence under section 471, Indian 
Penal Code, as it was another person that physically presented 
the forged document for registration. The evidence shows that 
the petitioner actively participated in the process of presentation. 
He was the prime mover in the affair and the second accused was 
a tool in his hands. He brought her to the Registrar’s Office, 
was with her all the time and, knowing the document to be a 
forgery, aided in its use by lending his services as’ an identify- 
ing witness. He was therefore properly convicted. 
The Criminal Revision Petition is dismissed. 
N.S. Revision Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Sım Murray Coutts TROTTER, Kt., Chief 
Justice AND Mr. Justice PAKENHAM WALSH.” 
M. P. P. S. T. Palaniappa Chettiar and others .. Appellanis* 
V. 
Valiammai Achi l .. Respondent. 
Linmtation Act (IX of 1908), Ari. 183—Revivor—Transferec decree- 
holder—A pplication for transmission of decree by—Order of Deputy Registrar 
recognising applicant as transferee decree-holder and transmutimg decree 


for execution if operates as revivor—Order ‘made after notice to judgment- 
debtors ii ki 
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On an application by a person claiming to be the transferee of a 
decree passed by the High Court on its Original Side for transmission 
of the decree for execution, the Deputy Registrar made an order, after 
notice to the judgment-debtors, recognising the applicant as transferee 
decree-holder and transmitting the decree for execution to the Ramnad 
ear that the order gf the Deputy Registrar operated as a revivor 
within the meaning of Art. 183 of the Limitation Act and gave a fresh 
starting point of limitation. 

On appeal from the order of the Hon’ble Mr. Justice Waller, 
dated 2nd September, 1927 and passed in the exercise of the 
Ordinary Original Civil Jurisdiction of this Court in E. P. 
No. 504 of 1926 in C. S. No. 98 of 1911. 

Sir C. P. Ramaswami Atyar and V. Ramaswami Atyar 
for appellants. 

A. Krishnaswami Atyar and E. Vinayaka Rao for 
respondent. 

The Court delivered the following 

Juvements. Coutts Trotter, C.J —Before dealing with the 
questions of law raised in this appeal it is necessary to set out. 
briefly the facts which raise them. They are all matter of record 
and are not disputed. One Jayanna Rao Daga brought a suit, 
C.S. No. 98 8f 1911 on the Original Side of this Court against a 
family of Nattukottai Chetties who may be described for the 
present purposes as M. P. P. S. T. which is their vilasam. On 
the 7th of January, 1912, he obtained a decree for Rs. 8,957; 
he took no steps to execute it, but on the 8th of May, 1913, he 
assigned “his decree to one R. M. M. Subramaniam Chetti for 
a sum of Rs. 3,800. R M. M. discovered that neither the-judg- 


= ment-debtors nor any of their property was to be found in 


Madras. So on the 17th of October, 1916, he applied to have 
the execution proceedings under the decree transferred to the 
District Court of Ramnad on the ground that the judgment- 
debtors resided within the jurisdiction of that Court and had 
immoveable properties situate there, and on the 8th of March, 
1917, an order was made recognisipg him as transferee decree- 
holder and transmitting the decree for execution to the Ramnad 


“Court. No execution was effected in the Ramnad District and 


the papers were returned to the Original Side of the Madras 
High Coyrt. Meanwhile a side issue arose. One S. N. Subra- 
maniam Chetti came forward and alleged that he was the prin- 
cipal behind R. M. M. Subramaniam Chetti, the decree-holder 
who was only Ris benamitlar, and he issued an execution peti- 
tion which was filed on the 17th of January, 1924, and on the 
very same day R. M, M. himself filed an execution petition as 
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decree-holder. Kumaraswami Sastriar, J., passed an order on 
the 2nd of April, 1924, accepting S. N. Subramaniam Chetti as 
the true owner of the decree and allowed him to proceed in exe- 
cution. That decision was brought up in appeal and was revers- 
ed by myself and Srinivasa Aiyangar, J., who held that where 
a transfer is evidenced by an instrument in writing in favour of 
a named person no one can come forward and allege that that 
person is a benamidar for himself [Palantappa Chettiar v. Subra- 
mania Chettiar] There therefore remained pending the rival 
application of R. M. M. for execution; but before anything was 
done R. M. M. died, and his widow Vdlliammal applied to be 
brought on the record as his legal representative and to be allow- 
ed to continue the execution. The Judge of first instance, Srini- 
vasa Aiyangar, J., allowed that to be done but on appeal that deci- 
sion was reversed by myself and Curgenven, J., a decision 
reported in Palamappa Chettiar v. Valiammai Achi.’ Shortly 
afterwards Valliammal on the 3rd of December, 1926, made a 
fresh application for execution of the old decree in her own 
right. On the face of it, it was clearly barred by limitation, 
but Waller, J., held that the order of the Deputy Registrar, 
dated 8th of March, 1917, for transmission for execution of 
the decree to Madura operated as a revivor within the meaning 
of Art. 183 of the Limitation Act. It is from that order of 
Waller, J., that this appeal is brought. 

The elaborate and learned argument before us has really 
centred on two points. The first is that the order of the Deputy 
Registrar transferring the decree for execution to another Court 
in March, 1917, gave a new starting point of limitation qua order 
of transmission. That contention is unsustainable after the deci- 
sion of the Privy Council in Banku Behari Chatterji v. Narain- 
das Dutt.’ The second is that the order transmitting the decree 
for execution to Ramnad also substituted R. M. M. as the 
person entitled to execute the decree; that this was a judicial 
act and gave a new starting point for limitatiom 

I will deal first with certain rules of Order 21, which deals 
with matters arising in execution. The governing rule is 
Order 21, Rule 16 in which the material words are as follows: 

‘Where a decree 1s transferred by assignment in writing or by opera- 
tion of law, the transferee may apply for execution of the degree to the 
Court which passed ıt and the decree may be executed in the same 


manner and subject to the same conditions as if the application were 
made by such decree-holder ’’ 


1, (1924) I.L.R. 48 M. 553: 
2. (1926) I.L R. 50 
3. (1927) L.R. 54 I.A. 129: 1.L.R. 4 C. 


© "s 
48 M.L.J. 419. 

M 1. 

500: 52 M.L.J. 565 (P.C). 
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There is added the following proviso: 


‘‘Provided that, where the decree. ..has been transferred by assign- 
ment, notice of such application shall be given to the transferor and the 
judgment-debtor, and the decree shall not be executed until the Cdurt has 
heard their objections (if any) to its execution”? 


On the one hand it is contended that the order of the 
Deputy Registrar is a mere order of transmission, a ministerial 
act and involved no determination of a judicial character as to 
the validity of the alleged transferee to stand in the shoes of 
the original judgment-creditor, which is said to be a matter 
outside his jurisdiction even if he had purported to exercise it 
in that direction. All he had to do, it was argued, was to 
satisfy himself that the person who represented himself to be 
a transferee was able to produce documents which purported to 
disclose that character but that it was left at large in the trans- 
mitted execution proceedings for the judgment-debtors to con- 
tend that the alleged transferee in fact fulfilled no such character. 
In that view the order would be a ministerial and not a judi- 
cial act and would not give rise to a fresh period of limitation. 
It is certainly a startling result 1f a Deputy Registrar by this order 
can alter the whole law of limitation applicable in these matters. 
He was at liberty to refer the matter to a Judge which he would 
doubtless have done had he thought himself clothed with the 
power to pass a judicial as distinct from a ministerial order allow- 
ing the alleged transferee decree-holder io go on with the exe- 
cution in the Ramnad Court. It is argued that his order 
amounts‘to po more than this: 

tfYou allege yourself to be the transferee decree-holder and ask for 
an order of transmission to the Ramnad Court. That I do as a ministenal 
act and that is the effect of my order. The question as to whether you 
are in truth and in fact the transferee of the decree 18 one which must 
be decided by the Court in which execution must be sought and to which | 
have transferred the decree You take the order at your own risk, the 
risk, namely, of it being proved in the Ramnad Court that you cannot 
establish your claim there to be considered the true transferee decree- 
holder.’’ 

Much wider ground has been covered in the argument, and 
the industry of counsel has put before us all the learning of 
the English reports as to bills of revivor and writs of sare 
facias. I enter on such an enquiry with reluctance, but I do 
not see how I can escape it. The respondent’s case is put thus: 
that wherever there is a change of parties under an order of 
Court there is a revivor, and consequently a new starting point 
of limitation. That is said to be the necessary result of the 


e use of the word ‘revived’ in Art. 183 of the Limitation Act, 


because it throws us back on the English and Irish cases relat- 
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ing to bills of revivor and writs of Scire facias. I have always 
regarded the Indian Limitation Act as the worst drafted piece 
of legislation which it has been from time to time my misfor- 
tune to be compelled to construe. But I think that the climax 
is reached in Art. 183 with its use of the word “revived,” which 
could easily have been defined but was nof. Of two things one: 
either the draftsman had acquainted himself with the English 
case-law on the subject or he had not. If he had not, he neg- 
lected a plain duty cast ypon him by his own action in using a 
term of art like “revived” without attempting either to enquire 
into its history or to formulate his own definition of it; if he had, 
he must have known that the use of the term was a throwing 
of an apple of discord into the arena, which would set Indian 
counsels and Indian Judges to grope among the English autho- 
rities in the quest of a guiding principle. The pursuit has 
undoubted intellectual attractions akin to those which sustain 
a classical scholar in the task of collating manuscripts in the 
endeavour to produce an authoritative text of the ancient writer 
he has elected to edit. I see indications in the reported Indian 
cases that such an enquiry has presented those attractions to 
various Judges. For myself, I confess it has none. I have 
neither the knowledge nor the leisure in an already’ overworked 
Court to hope to master the subject sufficiently to throw any 
new light upon it. The Bar has given us the greatest assistance, 
delved into the English cases with diligence and put them all 
before us. “ therefore feel it incumbent upon me to follow 
the example of other Indian Courts and briefly review the Eng- 
lish case-law on the subject. I shall be brief for two reasons. 
If this case stops here—which I do not suppose it will—I do not 
wish to embarrass my successors by an extended discussion which 
would almost inevitably contain obiter dicta which it would pro- 
bably be their duty in later cases to reject or explain away. If 
the case goes to the Privy Council, I am not foolish enough to 
suppose that an elaborate disquisition from me would give the 
Board any real assistance ine subject-matter which must be far 
more familiar to its members than to any Indian Court. 


The first book cited to us was Tidd’s Practice of which the 
7th Edition is dated 1821 in which the following passage occurs: 


“The sare facias upon a change of parties is governed bY the rule 
laid down in the case of Penoyer v. Brace.4 but where a new person is to 
be benefited or charged by the execution of the judgment there otght to 
be a scire facias to make him a party to the §udgment.’’® 


ee 


4. (1697) 1 Ld. Raym. 244. 
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In Wharton’s Law Lexicon, 12th Edition (1916) an elabo- 
rate account is given of the writ of scire factas with a significant 
note that “the writ though not abolished isunow almost out of 
use.” The equitable remedy of filing a bill of revivor is fully dealt 
with in Vol. XIII of the Encyclopedia of the Laws of Eng- 
land, 2nd Edition, pave 1. There arose a series of cases in the 
Irish and English Courts which discussed the effect of the tak- 
ing out of a writ of sewe facias in which the point argued was 
whether a writ of Sctre facias merely continued an old cause 
of action as it stood at the time of the writ or whether at 
created a new right. ‘The cases I refer to are Farrell v. Gleeson,® 
Farran v. Beresford,’ Otttwell v. Farran' and finally before 
an imposing bench of the Privy Council in In re Blake.’ 


I will take it that those decisions establish that a judicial 
determination following on the taking out of a writ of sewe 
facias which gave the right to the new person on the record to 
continue execution under the old decree gave a new starting 
point of limitation. I fail to see the justice of holding that a 
statute-barred decree can be given a new life by the operation 
of an antiquated writ; but it is not for me to question the 
decisions of the House of Lords and the Privy Council. No 
later English or Irish case has been referred to in the argu- 
ment before us and the matter stood thus when Art. 183 of 
the Limitation Act compelled ‘the Indian Courts to come to some 
conclusion on the matter. All these cases have been cited before ~ 
us. There are three decisions of the Calcutta Hifh Court and 
several of the Madras High Court with which I will deal shortly. 


. The decision in Ashootosh Dutt v. Doorga Churn Chatterjee? 
‘ expressly bases itself on the English Common Law rule relating 


to the scire facias, namely, that a judgment on a writ of scire 
facias does not merely extend the original remedies but creates 
new ones; and that decision was followed in Futteh Narain Chou- 
dhury v. Chandrabati Chowdhrain®® and in effect in Jogendra 
Chandra Roy ». Shyam Das,” a very learned judgment in which 
the English case-law is exhaustively reviewed. The Madras 
Court proceeded on the same lines, Ganapathi v. Balasundara.™ 
The trend of the later Madras cases is in the same direction, 
vig., to hold that to bring a transferee decree-holder on to the 
record is not merely a recognition of his character as trans- 
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feree decree-holder but is a step in execution which will save 
limitation. I will enumerate the cases without discussing them 
in detail They are Ramachandra Aiyar v. Subrama@ua Chet- 
Har! and Bolla Brahmadu v. Ruddaraju Venkataraju.* In 
Chutterput Singh v. Sait Sumari Mull the decision was obvious- 
ly adverse to the present respondent’s first contention. 


The point therefore seems to narrow itself to this: Was 
the order of the Deputy Registrar of the 8th of March, 1917, 
a ministerial order or was it a judicial determination in so far 
as it not merely transmitted the case for execution to Ramnad 
but purported to recognize the position of the alleged transferee 
decree-holder? In the Code of Civil Procedure by Order 21, 
Rule 16, proviso, it is enacted that notice of an application for 
execution by a transferee decree-holder shall be given to the 
transferor and the judgment-debtor and the decree shall not be 
executed until the Court has heard their objections, if any, to its 
execution. It appears on the face of the order of the Deputy 
Registrar that such notices had been given. The actual words 
are these: 
“‘The defendants herein not appearing in person or by pleader though 


served with the said revival notices as appears by the affida®it of Dorai- 
kannu Mudaliar’’ 


and the Deputy Registrar purported to affix to his order the 
statement that it was “by the Court” speaking through him. In 
view of that € should find it very difficult to hold, even if I had 
no further guidance on the matter, that that was other than a 
judicial act. Those affected had the right and the opportunity 
to be heard and they did not choose to avail themselves of it. 
But I think that the matter is concluded for me not merely by 
the words of Order 21, Rule 16 but by the pronouncement of 
the Privy Council in Rajah of Ramnad v. Velusami Thevar," 
which appears to me to be a direct authority for the proposi- 
tion that when a Court has recognised the assignment of a 
decree and passed an order allowing the assignee to execute 
it, that gives a fresh starting point of limitation and that it 
is not open to the judgment-debtor to contend that it did not 
act as a revivor. The Allahabad Court had consistently taken 
the same view: see Dwarka Das v. Muhammad Ashfagullah.™ 
I may point out that the decision of the Privy Council in 
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14 (1916) 33 I.C. 71. 15. (1916) I.L R. 43 C 903 (F.B.). 
16 (1920) L.R. 48 I.A. 45: 40 M.L.J 197 (PC). 

17. (1924) I.L.R. 47 A. 86, 


R—71 


6 
Palanlappa 
Chetilar 


v. 
Valllammal 
åchl. 





Coutts 
Trotter, C. J, 


è 
Palaniapps 
Chettiar 


r, 
Valllam mal 
Achi, 





Coutts 


Trotter, C. J. 


562 


Banku Behari Chatterji v. Naraindas Duit* proceeded on the 
express ground that an order of transmission was not a judicial 
act, because it could be passed ex parte and that the matter 
was not affected by the fact that actually notices to the parties 
concerned had been given, because their Lordships held that 
they need not have been given and should not have been given; 
and that therefore the order of transmission remained what it 
was always meant to be under the Code a ministerial order. 
Under Order 21, Rule 16 notices not only may but must be 
given. 
In the result, I feel myself compelled to hold that the 
Deputy Registrar’s order of the 8th March, 1917, did give 
a fresh starting point of limitation. The result is one which 
I confess I greatly regret. These orders are passed without 
any realization of the far-reaching effects and implications they 
may have. In this case an original decree debt of Rs. 8,957 
has been converted in the intervening years by accumulation 
of interest to a sum of Rs. 17,626 up to November, 1926, and 
at this date is nearly Rs. 20,000 and those who are to be the 
recipsents of this large sum of money have obviously slept on 
their remedies for many years. I feel myself unable to find 
a way out. If this case goes to a higher tribunal I trust it 
will be able to discover that which escaped me. The appeal 
is dismissed with costs. 

Pakenham Walsh, J—I concur with the conclusions of 
my Lord the Chief Justice with whom I have discussed the 
matter fully and have nothing to add. 

ALS.V. 
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Appeal dismissed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Fort William 


in Bengal. | 
PRESENT —LORD SHAW, SIR JOHN WALLIS AND SR 
LANCELOT SANDERSON. : 
Kumar Gopika Raman Roy Appellani* (PI) 
v. 
Atal Singh and others Respondents (Defts.). 


Landlord and Tenani—Relation of, between Zemindar and Jotedars— 
Decree establishing—What amounts to—Construciton of decree—Evidence 
Act, S. 43—Suits not inter partes—Finding of fact in one of—Adnnssibihty 
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in evidence in another in which that fact is in issue—Ciuil Procedure Code, 
O. 13, R. 2—Doocwments not produced at first hearing—Exchssiom of— 
Rule as to—Applicability of, to docwnents mot in possession or power of 
pariy and of whose very existence he was noi aware at first hearing— 
Leave of Cowrt to produce them later—Refusal of, in case of official records 
of undowbted authenhaty—Propriety—Evidence additional—Admission by 
Prey Council of—Words—Jotedar—Meaning of. 


The suit lands were admittedly dense jungle until, in 1828 or later, 
some of the defendants’ predecessors began to cultivate them. In 1844 the 
Revenue authorities, treating them as tas or unsettled lands which were 
at the disposal of Government not having been included in any permanently 
settled estate, assessed them to Revenue; but the plaintiff’s predecessors 
succeeded in getting the Revenue authorities in 1852 to reverse that decision 
and to recognise that those lands formed part of their permanently settled 
estate The defendants’ predecessors, however, preferred the position of 
raiyats holding directly under Government and were unwilling to be included 
in the plaintiff’s Zemindari Accordingly, plaintiff’s predecessors instituted 
in 1854 a suit against defendants’ predecessors for possession and mesne 
profits The pleadings in that suit showed that the suit was not instituted 
and was not fought out on the footing that there was any subsisting relation 
of landlord and tenant between the parties. The Court in that suit held 
that the lands sued for formed part of the permanently settled estate of the 
plaintiff’s predecessors and passed a decree, which, after awarding to the 
then plaintiffs possession and past and future mesne profits of the lands, 
provided that so long as the then defendants were ready and willing to 
pay rents legally according to the rates prevailing in the village they should 
not be ousted from their right as jotedars 


Held, that the portion of the decree providing for the dendan pre- 
decessors continuing to own their nght as jotedars so long as they were 
ready and willing to pay the rents specified could not be read as estab- 
lishing the relation of landlord and tenant between the parties, but was 
to be read as giving the plaintiff a decree far possession with past and 
future mesne profits, subject to the condition that so long as the defend- 
ants were willing to pay rent at the specified rates to the plaintiffs ey 
should not be ousted from their rights as jotedars. 

It is clear that under the decree the defendants were only to be 
entitled to the right of jotedar if they were ready and willing to pay rent 
to the Zemindar 

Findings of fact arrived at on the evidence before the Court in one 
case are not evidence of that fact in another case not inter partes 

The tule as to exclusion of documeulary evidence, laid down in 
the Civil Procedure Code, 1908, O. 13, R. 2, only comes into operation when 
the documents on which the parties rely should have baen, but were not, 
produced at the first hearing of éhe suit. Accordingly, the rule does not 
preclude 2 party from producing in evidence at a late stage of the proceed- 
ings a document which was not in his possession or power at the date 
of the first hearing and of whose very existence he was not then aware. 

Even where the rules of exclusion under O. 13, Civil Procedure Code 
apply leave under R. 2 of that order should not ordinarily be refused where 
the documents are official records of undoubted authenticity, which may 
assist the Court to decide rightly the issues before it. 

Additional documentary evidence was agmitted by fhe Privy Council 
because their Lordships were of opinion that the same was wrongly rejected 
by the Trial Judge. 

Jotedar means culttvator. 


P. C. 
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Appeal No. 81 of 1926 from a judgment and decree, dated 
the 17th April, 1924, of the High Court, Calcutta (Newbould 
and B. B. Ghose, JJ.), which affirmed a decree of the Court of 
the First Subordinate Judge of Sylhet, dated the 24th March, 
1919. 

The facts of ite: case are set out sufficiently in their Lord- 
ships’ judgment. The case in the High Court is reported in 
85 I.C. 678. 

Gavin Simons, K.C. and S. Hyam for appellant. 

De Gruyther, K.C. and J. M. Parikh for respondents. 

22nd Jan. 1929. Their Lordships’ judgment was delivered 
by . 

Sm Joun WaLLis.—This is an appeal from a decree of the 
High Court at Calcutta affirming a decree of the First Subordi- 
nate Judge at Sylhet and dismissing the plaintiff's suit, which both 
Courts held to be barred by limitation. 

The plaintiff sued as the owner of a one-seventh share of 
the permanently settled estate No. 85 of the Collectorate of 
Sylhet to eject defendants 1 to 160 from 143 holdings in the 
occupation at the date of the plaint of defendants 1 to 160, as 
shown in tke first schedule to the plaint. Defendant 161 was 
joined as a purchaser from defendant 148, defendants 162 to 
186 as the co-sharers with the plaintiff in the estate, and defend- 
ant 187 as vendor to the plaintiffs father in 1896. 


The plaint alleged that by an amicable arrgngement the 
lands in Schedule I had been allotted to a predecessor of the 
plaintiff in respect of a one-seventh share, which was after- 
wards acquired by the plaintiffs father in 1896, that they had 
all along been in the occupation of the defendants 1 to 160 as 
tenants, that in 1896 these defendants had rendered themselves 
liable to forfeiture by denying their landlord’s title, that the 
plaintiff's father had enforced their forfeiture and determined 
the tenancies by instituting 120 suits in 1904, which were after- 
wards withdrfwn by leave with liberty to bring a fresh suit, 
and that the present suit was within time because brought with- 
in twelve years of the determination of the tenancies by the 
institution of the aforesaid suits. There was also a plea that 
the suit was not barred because the plaintiff was entitled under 
section 14 of the Limitation Act to exclude the time spent in 
prosecuting the former suits, but this has not been relied on 
before their Lordships. e 


Defendants 1 to 160 pleaded, in addition to other defences, 
that they were not and never had been the tenants of the 
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plaintiff and his predecessors-in-title, and both the Lower Courts, 
after a very careful examination of the evidence, have found that 
the plaintiff has failed to prove the alleged tenancies and so 
to bring the case within Art. 139 of the Limitation Act. 


This was the only question argued op this appeal, and their 
Lordships, after carefully considering the evidence before the 
Lower Courts, and the additional evidence which they thought 
it right to admit in the circumstances hereinafter stated, have 
arrived at the same conclusion. 

The case is a very unusual one because both the Lower 
Courts have found that the plaintiff has failed to prove any 
payment of rent to the plaintiff or his predecessors-in-title in 
respect of these lands ever since they began to be reclaimed and 
brought under cultivation about a hundred years ago. In these 
circumstances the learned counsel for the appellant has been oblig- 
ed to rely mainly on the effect of a decree in a suit of 1854, 
which, as found in the plaintiff's favour, was between his pre- 
decessors-in-title and the predecessors of defendants 1 to 160. 


It is common ground that the suit lands were dense jungle 
until, in 1828 or later, some of the defendants’ predecessors began 
to cultivate them. In 1844 the Revenue authorities, treating 
them as Ham or unsettled lands which were at the disposal of 
Government not having been included in any permanently settled 
estate, assessed them to revenue: and it was only after a long 
struggle that the plaintiff's predecessors succeeded in getting 
the Revenue authorities in 1852 to reverse this decisien and to 
recognise that these lands formed part of their permanently 
settled estate No. 85 in the Collectorate of Sylhet. 

It is also clear that the contesting defendants’ predecessors 
preferred the position of ratyats holding directly under Govern- 
ment and were very unwilling to be included in the plaintiffs 
semindari, and it was in these circumstances that the plaintiff's 
predecessors on the 24th March, 1854, instituted Suit No. 9 of 
1854 in the Court of the Principal Sudder Amin Sf Sylhet against 
these defendants’ predecessors for possession and mesne profits. 

According to the allegations in the plaint (Exhibit 19), Pesa! 
Chandra Rajkoer and other Manipuries, immigrants from the 
neighbouring State of Manipur, had executed kabultats in favour 
of the husbands of two of the plaintiffs, who were widows, and 
had gone on paying rent to them until Shyan Singh, one of the 
defendants, and others had presented petitions alleging that 


these lands were #lam and not included in the plaintiff's . 


semindari. 
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It may be observed here that, if the plaintiffs had been in a 
position to prove these allegations, they might have framed their 
suit against the defendants to enforce their rights as landlords 
on the footing of a subsisting tenancy, but it is equally clear from 
the terms of this plaint that they did not do so. 

After setting out that the Revenue authorities had assessed 
the suit lands as iHam and had afterwards reversed their deci- 
sion and paid over to the plaintiff the assessments they had 
collected, the plaint proceeded to state the cause of action against 
the defendants as follows:— 

“The settlement holder(s) and jotedar defendants having been raiyats 
and jotedars of the disputed settled -and unsettled lands, they are ın joint 
possession of the disputed lands as such.’’ 

The defendants were referred to in this way because the 
Revenue authoritjes had a effected settlements with some of 
the defendants. 


‘í After the disputed land was found, upon re- -trral by the Sadar Board, 
to be revenue-paying land as appertaining to the said fa/uq belonging to us 
and was released from assumption as unsettled class of land, we on Ist 
Jaistha, 1259 (June, 1852), asked the defendants to give up possession ot 
the disputed land, but instead of doing so the principal defendants are in 
possession of it as ejmal (joint). Accordingly we and the co-sharer defend- 
ants are entitle@ to get possession.’’ 


The plaint then concluded with a claim for past and future 
mesne profits, which it is unnecessary to set out. 


In their Lordships’ opinion this plaint is quite inconsistent 
with the view that there was any subsisting relation*of landlord 
and tenant between the plaintiffs and the defendants in that 
suit. 

It is equally clear from the summary of the written state- 
ments in the judgment (Exhibit 19-A) that the defendants 
repudiated any tenancy under the plaintiffs. Their case was 
that they had been “living on the land in dispute from 1255 Bs. 
(1828) and possessing the Government unsettled lands by bring- 
ing under cultivation the jungles.” 

It remains then to be seen whether the effect of the judg- 
ment was to establish a relation of landlord and tenant which was 
not the case of either side. 

Some reliance has been placed on the finding on one of 
the preliminary issues that the defendants as sotedars, accord- 
ing to the ruling of the Court of Sudder Adalat, could not plead 
limitation agairtst the mdfiks as owners. In their Lordships’ 
opinion, this ruling, the grounds of which are not given, falls far 
short of affirming the existence of a subsisting tenancy. 
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The Court then recorded its finding on the “issues regard- 
ing the facts affecting the claim,” which were as follows:— 

‘Whether the disputed land belongs to the plaintiffs in purchased 
semindart might as appertaining to taluk No. 85, Mahamad Jalal, within 
Mowza Patharkandi, and whether upon proper enquiries the said land was 
found to appertain to the said #aiuk, and wis thereupon released by 
Government officers in favour of some of the plamtffs, and whether the 
rent received from the jotedar defendants was paid back to the plaintiffs, 
and whether the objection made by the defendants that the said lands are 
diam lands, though they were released by the Sadar Board on behalf of the 
Government is admissible? And whether the plaintiffs are entitled to the 
mesne profits they have claimed?’’ 

On this issue the Court held that it could not go behind 
the decisions of the Revenue authorities that the suit land was 
not Ham land, and that it formed part of Estate No. 85. It 
accordingly proceeded to give the plaintiffs a decree for posses- 
sion and mesne profits at specified rates. 

“Therefore for the above reasons it 1s ordered that the surt be decreed 
in favour of the plaintiffs awarding Rs. 1,235-6-10 pies as mesne profits for 
the disputed lands in the plaintiffs’ share for the years 1258 ns to 1260 Bs 
at the rates mentioned above and costs in proportion to the claim together 
with mesne profits at the said rates from 1261 Bs till recovery of possession 
and awarding them possession of the disputed land as per boundaries given 
in the plaint as semmidars; that as long as the defendants are ready and 
willing to pay rents legally according to the rates prevailing’ in the village 
they should not be ousted from their right as jotedars, that the defendants 
do pay to the plaintiffs the mesne profits due to them and the costs to the 
extent of the claim as well as cost in Court.” 

Their Lprdships agree with the Lower Courts that the latter 
part of this order cannot be read as establishing the relation of 
landlord and tenant between the parties, which, as already ob- 
served, neither side had set up, but is to be read as giving the 
plaintiff a decree for possession with past and future mesne 
profits, subject to this condition that, so long as the defendants 
were willing to pay rent at the specified rates to the plaintiffs, 
they should not be ousted from their rights as sotedars. 


“Jotedar,” according to Wilson’s Glossary, means cultiva- 
tor, and it may well be that in those days, beforé the enactment 
of the Bengal Rent Act, 1859, the view was entertained that, by 
bringing these waste lands into cultivation, the defendants had 
acquired a right of occupancy of which they ought not to be 
deprived even though they had not set it up in their pleadings. 
But, whatever the right of the jotedar may have been in those 
days, it seems clear that under the decree the defendants were 
only to be entitled to it if they weresready ands willing to pay 
rent to the semindar, and there is abundant evidence in this case 
that they were not so willing, but entirely disregarded the decree. 
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The plaintiff also relied on Exhibit 5, a certified copy of an 
award of the Deputy Collector of Sylhet in certain boundary 
cases under Reg. VII of 1822. The plaintiffs in those cases were 
the predecessors of the plaintiff, and Case D related to the 
alleged inclusion of 3,636 bighas of Estate No. 85 in other 
mausas. The defendants’ names are given as Ramanand Singh 
Mohan Singh and Nunai Singh, who are not shown to have been 
the predecessors of defendants 1 to 160 or any of them. The- 
plaintiff relies on certain statements of the Deputy Collector in 
his award in this case as to rent having been realised by the plain- 
tiffs in Suit No. 9 of 1854 from the defendants in that suit. 


In their Lordships’ opinion these statements are not admis- 
sible as evidence of rents having been realised from the defendants 
in that suit. The Indian Evidence Act does not make finding 
of fact arrived at on the evidence before the Court in one case 
evidence of that fact in another case. Their Lordships also agree 
with the Courts below that this evidence, even if admissible. 
would be of very little weight. 


Their Lordships have next to deal with the fresh evidence 
which they decided to admit in the following circumstances. 


On the 20th August, 1918, the plaintiff, before closing his 
case, called as his 32nd witness one Gopesh Charan Chowdury, 
165th defendant, who was impleaded as one of his co-sharers. 
The witness produced certain documents which the Subordinate 
Judge would not allow to be filed at that stage. Thereupon the 
plaintiff on the 22nd August, 1918, presented a petition praying 
for the admission of these documents, supported by an affidavit 
in which it was stated that the plaintiff’s law adviser only saw 
them for the first time on Sunday, the 18th August. 


The Subordinate Judge did not accept this statement, as the 
last-mentioned witness had stated that the law agent had come 
to his house about two years ago—that is, in 1916—to see what 
documents he had, and the witness had showed him all the docu- 
ments. In his order of the 22nd August the Subordinate Judge 
observed that the suit had been fled on the 7th October, 1912, 
and that after certain adjournments issues were settled on the 
8th July, 1913, when the parties were directed to put in their 
documents within seven days. In these circumstances the Sub- 
ordinate Judge apparently considered that they were out of time, 
and he refused to exercisé his discretion in the plaintiff's favour, 
although the documents were certified copies of public records, 
because in his view it would have been prejudicial to the defend- 
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ants to admit them at this late stage, and this order was upheld by 
the Appellate Court. 

Now, in addition to enabling the parties to a suit to apply 
for discovery of documents, a matter regulated by Order 11, 
the Code of Civil Procedure imposes certain obligations on 
parties to.a suit with reference to the documents on which they 
rely. Under Order 7 the plaintiff must file with the plaint the 
documents on which he sues and also a list of the documents on 
which he relies, and under Rule 18 documents which ought to 
have been and have not been included in the list cannot be 
exhibited without the leave of the Court. ` Further, under O. 13 
the parties at the first hearing must produce the documents in 
their possession or power on which they rely, and under R. 2 
no document “‘which should have been but has not been produced 
` in accordance with the requirement of this rule” is to be admitted 
in evidence without the leave of the Court. It is apparently 
under this Rule that the Subordinate Judge acted, as he ob- 
serves that, on the 8th July, 1913, at the settlement of issues, 
which is at the first hearing, the parties were ordered to put 
in their documents within seven days. 

This rule of exclusion, however, only comes into operation 
when the documents on which the parties rely should have been, 
but were not, produced at the first hearing. Now, according to 
the evidence at the date of the first hearing, these documents 
Were not inethe possession or power of the plaintiff, and the 
plaintiff and his advisers did not know of their existence so as 
to enable them to inspect them and form an opinion as to whether 
they would rely on them or not. In these circumstances it cannot 
be said that they should have been produced at the first hearing 
and therefore the rule does not authorise the exclusion. Further, 
as has been held in India, even where the rules of exclusion apply 
and the documents cannot be filed without the leave of the 
Court, that leave should not ordinarily be refused where the 
documents are official records of undoubted authenticity which 
may assist the Court to decide rightly the issues before it. 

Their Lordships accordingly admitted the excluded docu- 
ments, but find on examining them that they do not assist the 
plaintiff. Documents 2 and 3, which are copies of the measure- 
ment c/utta prepared by the Amin in connection with the execution 
of the decree in Suit No. 9 of 1854 and the Amin’s report, only 
show that the Amin had great difficulty’in executifig the decree by 
putting the plaintiffs in possession owing to the absence of the 


defendants, and do not show, as contended for the plaintiff, that 
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he gave them only symbolical possession instead of vacant 
possession. 

Documents Nos. 4 to 11 are judgments of the Collector of 
Sylhet in suits filed by the plaintiffs in Suit No. 9 of 1854 against 
defendants alleged to þe in possession of eight holdings for the 
execution of kabuliats. The judgments directed the defendants 
to execute kabulsats in respect of their holdings, but these holdings 
have not been identified with any of the 143 holdings which are 
the subject of the present suit, nor have the defendants in these 
suits been shown to be the predecessors-in-title of any of the 
defendants 1 to 160 in the present suit. It is not proved that 
decrees for the execution of kabultats were obtained against any 
of the predecessors of defendants 1 to 160. 

Section 88 of the Bengal Rent Act of 1859 no doubt pro- 
vides that where a decree has been passed for the execution of a 
kabultat and the defendant refuses to execute it, the decree is to 
have the same effect as if the kabultat had been executed, and in 
this way a tenancy might be proved; but in the present case it 
is not shown that decrees for the execution of kabtltais were 
obtained against the predecessors of defendants 1 to 160 or that 
they refused to execute them. 

For these reasons, in their Lordships’ opinion, the appeal 
fails and ‘should be dismissed with costs, and they will humbly 
advise His Majesty accordingly. 

‘Solicitors for ‘appellant: Barrow, Rogers & Nevill. 

Soltcitars for respondents: Stanley Joytson & Allen. 

K.J.R. Appeal dismissed: 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice Devaposs AND MR. JUSTICE 


W ALLER. 


Elavarthi Peddabba Reddi Peittioner® (Accused) 


v, 

Iyyala Varada Reddi Respondent (Complt.). 

Defamaiion—Prosecntion for—Liability for—Wsiness—Statements made 
on oath before Court by—Ltability as regards—Privilege which witness is 
entitled to—Absolute privilege—Limuted privilege under S 499, Indian Penal 
Code—Evmence Act, S. 132, Proviso—'Compelled to give’ ’™—Meaning and 
test of. l - 

A witness has not an absolute privilege as regards the statements made 
by him but has orfly a qualified privilege. 





4Cr.R.C. No. 424 of 1928 27th November, 1928, 


Cr.R.P. No. 342 of 1928, 
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A witness who is prosecuted for defamation In respect of statements 
made by him on oath before a Court has two courses open to him. He may 
plead in bar of the prosecution the protection given to him under S. 132 of 
the Evidence Act. If he did not claim the protection of S. 132 when he gave 
his evidence he can claim only the limited privilege given by the 9th exception 
or any other exception to S. 499 of the Indian Penal Code. 


Per Devadoss, ]—The words ‘‘compelled (b giye?” in the Proviso to 
S. 132 of the Evidence Act do not refer merely to the ordinary obligation of 
J witness to answer all questions put to him. In all cases ıt is a question 
“ of fact whether there was or was not compulsion. It is not necessary that 
the compulsion must be in any set form of words or that the asking of the 
protection should be in any particular form. If the witness is made to under- 
stand that he must answer all questions without exception, it would amount 
lo compulsion. The Proviso is not confined to cases in which the witness 
asks in so many words the protection of the Court under S. 132 


Per Faller, ]-—Worded as it is, the Proviso seems to require a request 
hy the witness to be excused from answering and a compulsion by the 
Court on him to answer. 


Petition under sections 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
framing a charge against the petitioner (accused) of the Sub- 
divisional Magistrate of Chittoor, dated 29th March, 1928 in 
Calendar Case No. 11 of 1928. 


V. L. Etħraj and A. S. Sivakam#itathan for petitioner. 

K. N. Ganapathi for The Public Prosecutor “on behalf of 
the Crown. 

T. K. Srimivasathathachariar and N. R. Raghavachariar for 
respondent. 

The Court made the following 

ORDER. Devadoss, J——The petitioner is being prosecuted 
for defamation in respect of certain statements made by him as 
a witness before arbitrators. He has applied to this Court for 
quashing the proceedings against him on the ground that no 
indictment for defamation would lie in respect of statements 
made in answer to questions by counsel. The question for deter- 
mination is: “Ils a witness absolutely privileged as regards state- 
ments made by him on oath in answer to questions by counsel 
or Court except as to a charge for perjury?” So far as the 
Criminal Law of this country is concerned, defamation is defined 
in section 499 of the Indian Penal Code. Section 499 contains 
ten exceptions and a person who pleads privilege has to bring 
himself within one or more of the ten exceptions. „The first 
exception and the 9th exception afford sufficient protection to 
a witness; in the case of the first exception, the imputation should 
be true and for the public good, anf in the c4se of the ninth 
exception, imputation should be made in good faith for the 
protection of the interest of the person making it or of any 
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other person or for public good. What is claimed for the peti- 
tioner is absolute privilege whether the statement be relevant 
or irrelevant, bona fide or malicious or false or true. In other 
words, a cleventh exception is sought to be added to section 499 
to provide for the case 9f witnesses. 

The Criminal Law of India as to defamation is different 
in many respects from the English Law. Under the Penal 
Code all libels and slanders are indictable, for section 499 begins ` 
thus: 


‘Whoever by words either spoken or intended to be read, or by 
signs or by visible representations, makes or publishes, ete. . ... 


Under the English Law slander is not indictable except 
in the case of slanderous words to a Magistrate in the execution 
of his office. Only certain cases of libel are indictable, such ag 
seditious libel, blasphemous libel, libel affecting the administra- 
tion of justice, obscene libel and defamatory libel calculated or 
intended to provoke a breach of the peace or to expose a person 
to public hatred, contempt or ridicule or to damage his reputation. 
In the Indian Criminal Law there is no distinction between libel 
and slander. When a statute like the Penal Code contains ex- 
haustive provisions as to the law of defamation we cannot hold 
that an exception was left out and that the Court should engraft 
an exception to the codified law. The Penal Code which was 
drafted by Lord Macaulay in the early thirties and was considered 
by more than one Law Commission did not become law till 1860. 
When a.Code has been in a. state of gestatio for more 
than 20 years, it should not be lightly considered to have 
omitted anything material. The framers of the Indian Penal 
Code were English lawyers who were familiar with the state of 
the law at the time in England, and if they had wanted to give 
absolute protection to a witness, they would have done so in so 
many words and it is bad policy to add to codified law some of 
the provisions of the English Common Law on the ground that 
the codified laweis silent as to them. The words of a statute 
should not be departed from on the ground that something was 
omitted to be enacted. In this view I hold that a witness has 
not absolute privilege as regards the statements made by him 
but has only a qualified privilege under the ninth exception or 
first exception to section 499 of the Indian Penal Code. Jn 
Gopal Naidu v. King-Emperor* it was held: 


“The Criminal Law of India has been codified in the Indian Penal 
Code and the Criminal Procedilre Code; the former Code deals specifically 
e with offences and states what matters will afford an excuse or a defence 


1 (1922) I.L.R. 46 M. 605: 44 M.L.J. 655 (F.B). 
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to a charge of any offence and the Court is not entitled to invoke the 
Common Law of England ın such matters at all.’’ 


Reliance is strongly placed by Mr. Ethiraj upon Manjaya 
v. Sesha Shetti” in support of his contention. In that case it 
was held by Collins, C.J. and Shephard, J., that a conviction 
under section 500, Indian Penal Code, cofild not be sustained in 
respect of a statement made by a witness under cross-examination. 
The learned Chief Justice relied upon Seamen v. Netherclif# and 
Goffin v. Donnelly‘ and Shephard, J., relied upon an observa- 
tion of the Judicial Committee in Baboo Gunnesh Dutt Singh 
v. Mugneerain Chowdhry.. In Seamer v. NeéetherchtfP Cock- 
burn, C.J., observed : 


“If there is anything as to which the authority is overwhelming it 
is that a witness is privileged to the extent of what he says in the course 
of his examination. Neither is that privilege affected by the relevancy 
or irrelevancy of what he says; for then he would be obliged to judge 
of what is relevant or irrelevant, and questions might he, and are, con- 
stantly asked which are not stnctly relevant to the issue But that, be 
yond all question, this unqualified privilege extends to a witness is establish- 
ed by a long series of cases, the last of which is Daroktns v. Rokeby, after 
which to contend to the contrary is hopeless. It was there expressly decided 
that the evidence of a witness with reference to the enquiry is privileged, 
notwithstanding it may be malicious; and to ask us to decide to the contrary 
is to ask what 1s beyond our power.’ 


In Goffin v. Dotnelly* the action was in respect of the state- 
ment made by a witness before the Select Committee of the House 
of Commons. Field and Manisty, JJ., held that the principle 
of Seamen v, Nethdrclift applied to the case. In Baboo Gimnesh 
Dutt Singh v. Mugneeram Chowdhry' their Lordships observed: 


‘(Witnesses cannot be sued in a Civil Court for damages in respect 
of evidence given by them upon oath in a judicial proceeding. Their Lord- 
ships hold this maxim which certainly has been recognised by all the 
Courts of this country to be one based upon principles of public policy. 
The ground of it is this, that it concerns the public and the administra- 
tion of justices that witnesses giving their evidence on oath in a Court of 
Justice should not have before their eyes the fear of being harassed by 
suits for damages; but that the only penalty which they should incur if 
they give evidence falsely should be an indictment for perjury.’’ 


Notwithstanding the high authorities relied upon by the 
learned Chief Justice and Shephard, J., in Maonjaya v. Sesha 
Sheth,” the question still remains whether the Penal Code did 
not make a departure from the English Law. As already stated the 
Criminal Law of defamation is different from the Crimjnal Law 
of England as to libel and slander and the privilege that is 
accorded to a witness in England on grounds of policy is deli- 


2. (1888) J.L.R. 11 M. 477. 3. (1876) L.R. 2 C.P.D. 53. 
4. (181) L.R.6QBD 307. 5. (1872) 11 Beng. L.R. 321 at 328 (P.C.). 
6. (1875) L.R. 7 H.L. 744. 
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berately cut down by the framers of the Penal Code to statements 
made in good faith for the protection of the interests of the 
person making it or of any other person or for public good. 
With due respect I decline to follow Ma"jaya v. Sesha Shetti.’ 


The next branch, of the argument is that under the law 
a witness is compelled to answer all questions put to him and 
therefore the protection given hy section 132 of the Evidence 
Act applies to all statements made by him in Court. Under 
the English Law of evidence a witness cannot be compelled to 
answer certain kinds of questions. Sections 121 to 129 contain 
the provisions as to questions which a witness cannot be com- 
pelled to answer. Sections 130 to 131 relate to production of 
documents. Section 132 is: 

“A witness shall not be excused from answering any question as to 
any matter relevant to the matter in issue in any suit or in any civil or 
criminal proceeding, upon the ground that the answer to such question will 
criminate or may tend directly or indirectly to criminate such witness, or 
that it will expose or tend directly or indirectly to expose such witness to 
a penalty or forfeiture of any kind Provided that no such answer which 
a witness shall be compelled to give, shall subject him to any arrest or 
prosecution or be proved against him in any criminal proceeding, except 
a prosecution for giving false evidence by such answer.’’ 

The Erfglish Law as to privilege of a witness from being 
compelled to answer certain questions was taken away by sec- 
tion 32 of Act II of 1855, and the present section 132 of the 
Evidence Act is a reproduction of that section. In order to 
avail oneself of the protection given, he must bring himself 
within the provision; in other words, he should be compelled to 
answer the questions. The contention of Mr. Ethiraj is that 
the mere fact that witness is asked to get into the witness box 
and is sworn to tell the truth and nothing but the truth is tanta- 
mount to compulsion under section 132 of the Evidence Act. 
Section 132 is clear in its terms. It says that no witness shall 
be excused from answering any question on the ground that 
the answer might expose him to civil or criminal proceeding or 
may tend to his prejudice. The proviso protects him from 
arrest or prosecution or proof of the statement in criminal pro- 
ceeding against him except as to perjury. The compulsion com- 
templated in S. 132 is something more than being put into the 
hox and being sworn to give evidence. The compulsion may be 
expressed or implied. It is not necessary that the compulsion 
must be in any set form of words or that the asking for pro- 
tection should be in a particular form. If the witness is made 


A e aman E Waaa aaa = 
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to understand that he must answer all questions without excep- 
tion, it would amount to compulsion. In all cases it is the ques- 
tion of fact whether there was or was not compulsion. Whether 
the witness seeks the protection of the Court in a set form of 
words or not, if the witness is made to understand directly or 
indirectly that he has no option in the matter but to answer all 
the questions put to him, I conceive he would bring himself within 
the proviso to section 132. I am not prepared to hold that the 
proviso would only apply to witnesses who ask in so many words 
the protection of the Court under section 132. The words of the 
proviso should be understood in the ordirfary sense and the word 
“compelled” means forcing or insisting upon a witness to answer 
the question. The witness may not know that he should apply for 
protection; but any reasonable man ought to know that any state- 
ment defamatory of another would expose him to a charge of 
defamation. If he hesitates to answer and the Court tells him he 
must answer the question, I would hold that that hesitation and 
the direction of the Court to the witness to answer would bring 
the witness within the proviso. 


In Tha Queen v. Gopal Doss * it was held by the majority of 
the Full Bench that where an accused person has madg a statement 
on oath voluntarily and without compulsion on the part of the 
Court to which the statement is made, such a statement, if reley- 
ant, may be used against him on his trial on a criminal charge. In 
that case an affidavit and the depgsition of the accused 
made in SmialleCause Suit were sought to be put in.evidence 
against the accused. Turner, C.J., Innes and Kindersley, JJ., 
held that both the affidavit and the deposition were properly 
admitted. Kernan and Muthuswami Aiyar, JJ., held that the 
affidavit was properly admitted but not the deposition. The 
contention that a witness as soon as he is sworn is compelled 
by law to answer all questions was put forward by Mr. Handley 
who appeared for the prisoner. The learned Chief Justice 
negatived the contention and observed at page 278: 

‘“Tf the term ‘compelled’ in the proviso to section 132 and ‘compel’ 
in section 148 do not refer to the Court, but to the obligation of the law, 
then the witness is left without protection 1f the Court arrives at an 
erroneous conclusion as to whether or not the question is as to a matter 
which the witness is bound to answer, or if he has incautiously answered 
an irrelevant question. On the other hand, if the term ref@rs to the 
constraint put upon the witness by the authority before whom he is examin- 
ed, he is protected whether that authority has decided rightly or wrongly 


that the question is such as the witness ise bound to answer. If it had 
been the intention of the legislature to protect the witness whenever he 


7. (1881) I.L.R. 3 M. 271 (F.B.). 
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was, or believed himself to be, constrained by law to give an answer cri- 
minating himself, then this intention could clearly have been expressed 
in very much more simple language; and if unlearned persons, not assisted 
by. counsel, are not to be placed in a worse position than persons 
who are acquainted with the law or have the benefit of professional assist- 
ance, I can suggest no reason why the protection should not have been 
extended io all answers ewhether relevant or irrelevant The terms of 
section 132, especially when read with the rest of the Act, impel me to the 
conclusion that protection is afforded only to answers ta which a witness 
has objected or has been constrained by the Court to give.” 


_ With this observation of the learned Chief Justice I res- 
pectfully agree and I would add that the expression “has been 
constrained by the Court to give” used by the learned Chiet 
Justice should be understood in a liberal sense. The constraint 
need not be in so many words and the protection for the witness 
need not be in any particular form or in any set words. 

Great reliance is placed by Mr. Ethiraj upon the recent deci- 
sion of Mr. Justice Walsh in Emperor v. Ganga Sahat? In that 
case the learned Judge held “that a witness in a civil suit cannot 
be prosecuted for defamation in respect of an answer made by 
him to a question asked by the Court.” He differed from two 
judgments of his own Court and held that the word “compelled” 
means thé obligation under the law to answer questions. In that 
case the quéstion was by the Court. When a Court asks a 
question, it may be inferred that the Court insists upon an an- 
swer; with due respect that by itself would not be sufficient to 
bring the witness within the proviso of section 132. If he 
hesitates to answer or if he says “I cannot answef or I won't 
answer” without actually asking for protection and if the Court 
says “you must answer ” and he answers, he is within the excep- 
tion. Where the Court makes a witness understand that he has 
no option but to answer, the proviso would apply whether the wit- 
ness asks for protection or not, but to hold that the ordinary obli- 
gation of a witness to answer all questions is to make the proviso 
meaningless. The learned Judge quotes the observation of Piggott, 
J., in Kallu ve Sital? but the sentence following the extract 
“whether this be so or not, I think tHe principle laid down in these 
rulings fully applies to the facts of the present case” shows 
how Piggott, J., viewed that matter. In Queen-Empress v. Moss” 
Sir John Edge, C.J., observed: 

“In*my opinion ‘compelled’ in section 132 of the Indian Evidence 
Act only applies where the Court has compelled a witness to answer a 


question, and not to a case in which the witness has not asked to he 
excused from anfwenng a question, but gives his answer without any 








oe 


8. (1920) ILL.R. 42 A 257. 9. (1918) I.L.R. 40 A. 271, 
10, (1893) I.L.R. 16 A. & 
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claim to have himself excused. I think that in reading section 132 and 
considering the word ‘compelled’ in the proviso, we must not overlook 
the earlier part of the section, which says ‘a witness shall not be excused’.’’ 
In Kalu v. Sital Piggott, J., held that “compelled” means 
compelled by the Court. The learned Judge felt the difficulty 
of the ignorant witnesses not being able to claim the protection 
afforded by section 132 and also the difficulty of framing the 
request so as to satisfy the terms of the section and observed: 
‘Obviously no form of words can be prescribed in which this 
claim is to be made; and I conceive that cases may arise in which the 
Courts will be compelled to hold that the claim has been made by implica- 
tion, or that the witness was placed under practtcal compulsion to answer 
cértain questions by the mere fact of his appearance in the witness-box.’’ 
In Emperor v. Chater Singh * Tudball, J., héld that 


“an answer given by a witness in a criminal case on oath to a question put 
to him either by the Court or by counsel on either side, especially when 
the question is on a point which is relevant to the case, is within the pro- 
tection afforded by section 132 of the Indian Evidence Act, 1872, whether 
or not the witness has objected to the question asked him.’’ 


He held that 


“he had no doubt whatsoever that the accused persons in the present case 
were compelled within the meaning of the law to answer the questions 
put to them when they entered the witness-box.’’ 


With due respect I am unable to agree either with the rea- 
soning or with the conclusion of the two learned Judges, Walsh, 
J., and Tudball, J., in Emperor v. Ganga Saha? and Emperor v. 
Chatur Singh. As observed by Turner, C.J., if the interpreta- 
tion of these two learned Judges is correct, the proviso to sec- 
tion 132 may as «ell be omitted. In Bai S ‘hanta v. Umrao Amir | 
it was held by the Full Bench of the Bombay Higħ Court: 


‘Relevant statements made hy a witness on oath or solemn affirma- 
tion in a judicial proceeding cannot be held to be protected by the proviso 
to section 132 of the Indian Evidence Act, in case where the witness has 
not objected to answering the question put to him,’ 


In Tiruvengada Mudaliar v. Tripurasundart Ammal’ it 
was held that defamatory statements in complaints to Magis 
trates are not absolutely privileged. The cases in Dr. Mir 
Anworuddin v. Fathima Bs Abidin!“ and McDennell v. King- 
Emperor’ are cases of Advocates and need not be considered 
as the point is not before us. In Emperor v: Banars:** it was 
held: 


8. (1920) I.L.R. 42 A. 257. 
9. (1918) I.L.R. 40 A. 271. g 
11. (1920) I.L.R. 43 A 92 
12. (1925) I.L R. 50 B. 162 (F.B.). 
13. (1926) I.L.R. 49 M 728: 51™M.L.J. 112 (FB). 
14, (1926) 52 M.L.J. 269. 15. (1925) I.L.R. 3 Rang. 524 
16 (1923) I.L.R. 46 A. 254. . 
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‘Whether or not a witness 1s compelled within the meaning of S. 132 
of the Indian Evidence Act to answer any particular question put to him 
while in the witness-box is in each case a question of fact,” 


It is strongly urged that on grounds of public policy a 
witness should be free to answer questions put to him in examina- 
tion or in cross-examjnation or by the Court. The expression 
“public policy” is not capable of any accurate definition. It is 
as much public policy to protect a witness from harassment 
as it is to protect the character and reputation of a party 
or a person not connected with the matter before the Court. 
It is a matter gf common experience that parties and witnesses 
attack the character and reputation of the relations of the opposite 
party maliciously; unfounded allegations are made recklessly 
with a view to injure such persons, and it is within my experience 
that many persons avoid going to the Court for fear of being 
exposed to unfeunded imputations and slanderous remarks. In 
a petty case of assault the Advocate for the accused may be in- 
structed to put the most obnoxious and slanderous questions to 
the complainant or to his witness affecting the character and - 
reputation of the female members of his family. Is it in the 
interests of public policy to expose innocent persons like the 
complainants relations to the imputation contained in the ques- 
tion by reason of the protection that the law is supposed to 
give to the accused in defending himself? Anything which is 
bona fide and which would protect his interest, in other words, 
which would bring him within exception 9 to sectiqn 499 is pri- 
vileged. e But to allow a witness to make the fhost unfounded 
insinuation or allegation against any person without restraint 
is certainly opposed to public policy. The administration of 
justice in my opinion would not suffer by limiting the privilege 
to that contained in the exceptions to section 499 of the Indian 


Penal Code. A witness who is prosecuted for defamation in 


respect of statements made by him on oath before a Court has two 
courses open to him. He may plead in bar of the prosecution 
the protection given to him under section 132 of the Evidence 
Act. If he did not claim the protection of section 132 when he 
gave his evidence he can claim the privilege given by the ninth 
exception or any other exception to section 499 of the Indian 
Penal Code. I hold that the petitioner has not the absolute 
privilege tlaimed by him but has only a qualified privilege given 
by the exceptions to section 499 of the Penal Code. 

The petitien is dismissed. 

Waller, J—This petition raises the question whether state- 
ments made by a witness are entitled to absolute or only to quali- 
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fied privilege. The petitioner was examined as a witness before 
arbitrators. In the course of his evidence he made certain state- 
ments regarding the respondent, on which the respondent charg- 
ed him with criminal defamation. Mr. Ethiraj asks us to 
quash the proceedings on the ground that the statements are 
entitled to absolute privilege. He relies on the decision in Man- 
jaya v. Sesha Shetti," but that decision is based on the Common 
Law of England and more recent decisions of this Court have 
held that, in matters of this kind, we must look to the Statu- 
tory Law of India and not to the Common Law of England for 
guidance. I must therefore hold that We are in no way bound 
by it. 

Mr. Ethiraj falls back on section 132 of the Evidence Act, 
which, he contends, affords absolute protection to a witness who 
has answered a relevant question. This contention was consider- 
ed and rejected by a Full Bench of this Court in The Queen v. 
Gopal Doss." The majority of the Bench held that 


‘tif a witness docs not desire to have his answers used against him on a 
gubsequent criminal charge, he must object to answer, although he may 
know beforehand that such objection, if the answer is relevant, is perfectly 
futile, so far as his duty to answer is concerned, and must be overruled.’’ 


Mr. Ethiraj asks us to say that the majority of the Judges 
based their ruling on the English Law and to concur in the 
opinion of the minority. It seems to me perfectly clear that 
their ruling was based on the construction of the language of the 
section and on nothing else. With grat respect, I do not see 
how the language could have been construed otherwise, Had it 
been the intention of the legislature to refer to a general obliga- 
tion of law and not to specific compulsion by a Court, the sec- 
tion would have been very differently worded. Worded as it 
is, it seems to require a request by the witness to be excused 
from answering and compulsion by the Court on him to answer. 
This ruling was followed by Piggott, J., in Kallu v. Sttal® and 
also in Queen-Empress v. Moss.° Walsh, J., in Emperor v. 
Ganga Sahas did not consider The Qucen v. Gopal Doss’ at all. 
As regards Quee"-Emepress Y. Moss” he thought that the ruling 
was obiter. Some remarks made incidentally by Piggott, J.. in 
Kalli v. Sita? be quoted with approval in which that learned 
Judge observed that he could 


‘conceive that cases might arise in which the Courts will be c8mpelled to 
hold that the witness was placed under practical compulsion to answer 
certain questions by the mere fact of his appearance in the witness-hox:?’ 


an 











2 (1888) I.L.R. 11 M 477. 7 (1881) TL R. 3 M. 271 (FB). 
8 (1920) I.L.R 42 A 257. 9. (1918) I L.R. 40 A. 271, 
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but that seems dangerously near the theory of a general 
obligation of law which the Madras decision—and Piggott, J., 
was following it—expressly repudiated. In any event, what 
Walsh, J., decided was that a witness, who was questioned by 
the Court itself, was bound to answer and was therefore pro- 
tected. When such a case arises here, it will be time to decide 
whether his view is correct. In Emperor v. Chatur Singh™ 
Tudball, J., held that answers given by witnesses on relevant 
points to the Court or to a counsel on either side were protected 
by section 132 of the Evidence Act. He relied in fact on the 
theory of a general obligation of law, which was rejected by 
the Madras Full Bench and in Queen-Emprass v. Moss” and 
Kallu v. Sital? In the most recent Allahabad case, Emperor v. 
Bararst* Walsh and Ryves, JJ., held that the question whether 
a witness was “compelled” to answer a particular question was, 
in each case, one of fact. In Bat Shanta v. Umrao Amir™ a 
Full Bench of the Bombay High Court took the same view of 
section 132 as was taken by the Full Bench in the The Queen v 
Gopal Doss." 

Following the ruling in The Queen v. Gopal Doss* I must 
find that, in this case, the petitioner who answered a question or 
questions put to him by his counsel without seeking the protec- 
tion of S. 132 of the Evidence Act is not entitled to that pro- 
tection. All that he is entitled to is the limited privilege afforded 
to him by section 499 of the Indian Penal Code. He must prove 
that he made the imputations against the respondent in good 
faith for tfe protection of his own or some other person’s 
interest. J agree that the petition should be dismissed. 

A.S.V. , Petition dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JUSTICE RAMESAM AND MR JUSTICE 
VENKATASUBBA RAO. 


J. P. Rego ° _ Appellant (PIF) 
v. 
Phillip Tauro and another .. Respondents (Defts.). 


Con Procedure Code (V of 1908), O 2, R 2—Mortgage deed provid- 
wig for payment in instalments of principal and tntercst then due—Defaeilt 
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*Appeal No 354 of 1924 llth December, 1928 
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clause providing, tn event of defasdt, for payment at enhanc2d rate of 
interest of whole amount due wider mortgage irrespective of provision for 
payment in instabnents—Default of mortgagor m payment of first instal- 
mens—Stit by mortgagee for recovery by sale of amount of that instal- 
ment at the enhanced rate and decree therein—Subsequent suit by him, on 
further default, of recovery of the balance amount dwe to hinm under bond— 
Matntainadtlity. A 

A mortgage bond, dated 31st May, 1918, provıded for the payment of 
the principal in four instalments on the 31st May of each year beginning with 
1919 and ending with 1922. It was also stipulated that on the same day the 
interest (at 8 per cent. per annum) due on that date should be paid The deed 
continued: ‘‘If I fail to pay to you the amount of interest payable annually 
and also the principal amount according to the vatdag mentioned above 
and keep in arrears the amount of any one of the instalments the future 
uada to pay the principal amount shall become cancelled and I shall 
be liable to pay to you all the amounts immediately irrespective of future 
vaidas together with interest at 10 per cent. per annum from the date of 
default of payment of the said instalment on the principal and interest of 
the instalment amount kept in arrears and also on all the amounts due 
to you by me in respect of future instalments ’’ 

The mortgagor committed default in the payment of the firat instal- 
ment on 3lst May, 1919. The mortgagee then filed a suit to recover the 
said instalment. In his plaint in that suit he alleged that he waived the 
benefit of the provision in the bond and reserved his right to sue the 
defendant separately should he commit default in payment of the subse- 
quent instalments. In calculating the amount due to him, he calculated 
interest on the amount of the instalment from lst June, 1919 up to the 
date of suit at 10 per cent per annum. That suit was decreed, the decree 
being one for sale of the mortgaged property or a sufficient part thereof. 
In a suit subsequently filed by the mortgagee on 21st, February, 1923 to 
recover all the amounts of the remaining instalments, interest being cal- 
culated at 8 per cent up to the date of each of the instalments and at 
10 per cent. per annum from the date of default, keld, that the suit was 
not barred under*O. 2, R 2, Civil Procedure Code. 


Appeal against the judgment and decree of the Cour? of the 
Subordinate Judge of South Kanara at Mangalore, dated the 
4th day of February, 1924, and passed in Original Suit No. 15 
of 1923. 


B. Sttarama Rao for appellant. 
K. Bhashyam Atyantgar for respondents. 


The Court delivered the following 


JUDGMENTS. Ramesam, J.— This appeal arises out of a suit 
on the foot of a mortgage bond (Ex. A), dated 31st May, 1918. 
The amount borrowed under the bond was Rs. 5,000 and the 
interest was 8 per cent. per annum. The principal was payable 
in four instalments on the 31st May of each year beginning with 
1919 and ending with 1922. It is also stipulated that on the 
same day the interest due on that date should be paid. Then 
there is the further clause: 


“Tf I fail to pay to you the amount of interest payable annually 
and also the principal amount according to the vatdas mentioned above 


Rar gam, J 
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and keep in arrears the amount of any one of the instalments the future 
vmda to pay the principal amount shall become cancelled and I shall be 
liable to pay to you all the amounts immediately irrespective of future 
vaidas together with interest at 10 per cent. per annum from the date of 
default of payment of the said instalment on the principal and interesi of 
the instalment amount kept in arrears and also on all the amounts due to 
you by me in respect of, future instalments ’’ 

The mortgagor committed default in the payment of the 
first instalment on the 3lst May, 1919. The mortgagee then 
filed a suit (O.S. No. 404 of 1919) to recover the said instal- 
ment. The plaint is Ex. I. In paragraph 4 of the said plaint 
it is alleged that the plaintiff waives the benefit of the provision 
in the bond and reserves his right to sue defendant separately 
should he commit default in payment of the subsequent instal- 
ments. In calculating the amount due to him, he calculated 
interest on the amount of the instalment from the 1st June. 1919 
up to the date of suit at 10 per cent. per annum. That suit was 
decreed. It was a decree for sale of the mortgaged property 
or a sufficient part thereof. The present suit was filed on the 
21st February, 1923 to recover all the amounts of the remain- 
ing instalments, interest being calculated at 8 per cent. up to the 
date of each of the instalments and at 10 per cent. per annum 
from the date of default. The defendant raised the question 
that the suit was barred under Order 2, Rule 2 of the Civil 
Procedure Code. This is the subject of the first issue. The 
Subordinate Judge found that the suit was barred except as 
to a certain item which it is unnecessary to refer toand dismiss- 
ed the sttit so far as the amounts of instalments are concerned. 
The plaintiff appeals. 

The question whether in such a case the suit is barred 
under Order 2, Rule 2, Civil Procedure Code, has been argued 
recently before me and my learned brother, Jackson, J. Our 
decision is reported in Mukyaprana Bhatta v. Keli Nambiyar.* 
The only difference between that case and the present case is. 
that that was a case of a mortgage arising out of a chit fund. 
Otherwise the two cases resemble, and if we follow that case we 
will be bound to hold that the suit is barred under O. 2, R. 2, 
Civil Procedure Code. But Mr. Sitarama Rao, the learned 
Advocate for the appellant,, who also happened to argue the 
former cgse brought to our notice certain additional considera- 
tions, and the cases bearing upon them, and the appeal has also 
been elaborately argued by Mr. K. Bhashyam Aiyangar for 
the respondents.” ° 








l. A.I,R, 1928 Mad 705. 
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I must start the discussion by observing that in most cases, 
if not in all cases, the considerations arising in a case where 
the defendant relies on Order 2, Rule 2 are the same as where 
the defendant’s plea is one of limitation. I made observations 
to the same effect in the former decision though I was willing 
to keep aside the decisions bearing on the question of limitation 
following the example of several learned Judges who dealt with 
similar points. In Srinivasa v. Chattbasappa Gowda,” a case 
not mentioned on the last occasion, Macleod, C.J. and Crump, 
J., observe: 

i x 

“But, as a matter of fact, the two issues are really connected with 
each other, because if the right of action to sue for the whole amount 
arose in 1905, when the first default was made, then clearly the present 
suit was karad by lumitation It was also barred under O 2, R 2, 
because the plaintiffs chose to file a suit in 1905 for two instalments, when 


they ought to have claimed the whole of the relief to which they were 
then entitled.’’ 


I am inclined to agree with the learned Judges to the extent 
that both the issues were connected with each other and either 
both must be decided for the plaintiff or both must be decided 
against him in general. Remembering this consideration 
1 will now proceed to discuss the cases. 0 far as 
the two decisions of the Privy Council in Kishen Narain 
v. Pala MaP and Muhammad Hafis v. Muhammad 
Zakariya (now relied on by the Subordinate Judge) are 
concerned, I adhere to what I said in my last judgment, t.e., 
they do not help either way as they are plain cases where O. 2, 
Rule 2 ought to be applied. This is also the view of our learned 
brothers, Kumaraswami Sastri and Curgenven, JJ., in Sivasubra- 
mania Pillai v. Nagappa Pulai.® Then there is a group of 
cases in which the bond contains words like “when required” 

r “when you require” or “if you choose.” I am willing to say 
that such cases stand on a different footing, and I collected all 
such cases in my former judgment. Whether the decision in 
Velliappa Chettiar v. Venkatasubbarayulu Nayadu*’ should be 
classed in this group—becaue the words there are “You shall 
be at liberty to recover” and may be said not to require any overt 
act on the part of the mortgagee—is not a matter which requires 
any decision now; for, in the present case, the words are “T shall 
be liable to pay.” To that list may, however, be added*the deci- 





2. (1922) 25 Bom. L R. 203. ° 
3. (1922) L ao ane 115- LL.R. 4 Lah. 32- 44 M L.T 123 (PC) 
4 (1921) L.R. 49 I.A. 9: I L.R. 44 A 121- 42 M.L J. 248 (P.C) : 
5. (1926) 52 M J. 636 6. (1925) I.L R. 49 M 403 49 M.L.J. 294 
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sion in Sawmy Rao v. Official Assignee of Madras," in which the 
words are “whenever demanded.” The case in Kunpurtny Nair 
v. Kunpunm NG” is not a case of mortgage. It strictly falls 
under Art. 75 of the Limitation Act and therefore I was not 
quite correct in saying in my former judgment that it was in con- 
flict with the decision in Gayadin v. JAumman Lal,’ but this fact 
does not affect the rest of the judgment. Similarly the decision 
in Sitab Chand Nahar v. Hyder Malla™ is a case in which the 
learned Judges considered the question of waiver and as it was 
found in that case that there was no waiver, they decided it 
against the plaintiff. It ought not to be grouped with the deci- 


sion in Gayadin v. Jhumman Lal’ Leaving these two decisions 


aside, there still remains the main point to be discussed, namely, 
the conflict between the decision in Narna v. Ammam Amma" 
and the decision in Gayadin v. JAumman Lal” The question 
therefore arises whether these cases can be distinguished and, if 
not, which ought to be followed. 

Mr. Sitarama Rao, relying on Nartta v. Amman Amma ~“ 
argued that there is a general principle in all such cases accord- 
ing to which the obligee of the bond can waive the higher alter- 
native offered to him on the happening of the obligor’s default; 
and though in the case of Art. 75 such an option or right of 
waiver is cut down by the legislature it remains in the case of 
mortgage bonds which are governed by Art. 132. The learned 
Judges certainly seem tq be of that opinion in the judgment in 
Narna v.. Amman Amma.” But, when the grounds of decision 
are examined, I am not satisfied with them even assuming the 
conclusion is correct. The first decision referred to by the 
learned Judges is Astley v. Earl of Essex." That was a case 
of a forfeiture of a lease. It turned upon the construction of 
the words of the proviso in S. 4 of 3 and 4 Will. LV, c 27. 
The next case referred to was Governors of Magdalen Hospital 
v. Knotts? The case went up on appeal to the Court of Appeal 
in Governors of Magdalen Hospital v. Knotts and then to the 
House of Lords in President atid Governors of Magdalen Hos- 
pital v. Knotts.® The learned Judges overlooked the fact that 
the case went up on appeal. The views taken by the Court of 
Appeal at page 725 and the House of Lords differed between 


7, (1925) I.L.R 48 M 703: 49 M.L.J. 474 
8. (1911) 1 MWN 79 9 (1915) I.L.R. 37 A. 400 (F.B) 
e 10, (18%) I.L.R. 24 C 281 
11 (1916) I.L R. 39 M 981 31 M.L.J. 865 
12. (1874) 18 Eq 290 13. (1876) 5 Ch D. 175 
14. (1878) 8 Ch.D. 709. 15 (1879) 4 A.C 324. 
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themselves and differed from the view of Jessel, M. R., whose 
observations are therefore of no weight. The next two cases 
referred to, only for not being followed, are Reeves v. Butcher’ 
and Hemp v. Garland." As pointed out by the Allahabad 
High Court in Shib Dayal v. Meharban,® these cases are accept- 
ed law in England. Vide Hals. Vol 19, p. 44. 

I am not satisfied with the reason in Narna v. Ammani 
Amma” for not following them. Mr. Sitarama Rao referred to 
the case of Davenport v. The Queen.” This is a case of a lease 
of Crown lands. It was held that the forfeiture gan be waived. At 
p. 128 it was observed that in construing clauses of forfeiture in 


leases declaring them void on breach of conditions by the lessee, 


they will be held voidable only at the option of the lessors. We 
then have got these observations: 

‘The same rule of construction has been applied to other contracts 
where a party bound by a condition has sought to take advantage of his 
own breach of it to annul the contract. See Doe v. Bancks,® Roberis v. 
Davey™ and other cases in the Notes to Dumpor’s case??? 

Now I find that Doe v. Bancks*® is also a case of a lease. 
Roberts v. Davey ™ is a case of a license which is akin to a lease. 
In the Notes to Dumpor’s case |} the only cases of other contracts 
which we are able to find are: (1) Malins v. Fre@man.” That 
was discussed by Sir Montague Smith at page 129 in Daven- 
port v. The. Queen. It was a case of an auction being voidable 
under the terms of a statute. (2) Hughes v. Palmer™ and 
(3) Hyde. Watis.% These two cases are cases of composi- 
tion deeds and it was held that the contract was vbidable at the 
option of the creditor with reference to the term in the contract. 
Now it seems to me that cases of forfeitures of leases and 
licenses and cases of voidable contracts stand on a somewhat 
different footing from the cases before us. In those cases the 
question is whether a party can avoid the lease or contract and 
` fall back on his prior higher rights which were cut down by the 
contract of lease or composition. In the clags of cases with 
which I am now dealing the question is not whether a person 
can avoid a contract but whether he has the option to take ad- 
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vantage of a clause giving him a higher right than the prior 
right existing. These are not cases of voidable contracts and it 
seems to me that both are not on the same footing. Mr. 
Sitarama Rao also referred to a decision in James v. Y cung.” 
That was a case of a sale in the Forest of Dean and it was 
held that the lease was voidable. North, J., quotes from a 
judgment of Blackburn and Mellor, JJ., in Clough v. L. & 
N. W. R. Company. This extract contains a further quota- 
tion from Bramwell, B., in Croft v. Lumley.” After this 
second quotation is finished Lord Blackburn proceeds to ob- 
serve: “In all this we" agree, and think that, mutatis mutan- 
dts, it is applicable to the election to avoid a contract for fraud.” 
Finally North, J., discusses the case before him with reference 
to these observations of Lord Blackburn. Now again we see 
that the cases discussed are, however, those of a forfeiture or 
a contract yoidable on the ground of fraud. The observations 
I have already made apply to this. In my opinion, this case 
cannot help the case of the kind I am now discussing. The re- 
sult is I am not able to agree with the reasons given in the 
judgment in Narna v. Ammani Amma and to hold that there 
is any such general principle as contended for by Mr. Sitarama 
Rao. ji i 

The question then remains whether we can uphold the con- 
clusion in Narna v. Ammani Amma” at least for other reasons. 
I find that the case has been followed in a number of cases in 
this Court, and, it seems to me, if there is a legalewdy of doing 
it, I ought to Agree with the conclusions, if not, with the reasons. 


It seems to me there is such a way. Where the contract con- 
tains terms of default, which fall within the scope of S. 74 of 
the Contract Act it is clear that the mortgagee has no right to 
enforce the terms as they are, for, the law declares that the Court 
can award reasonable compensation not exceeding the stipula- . 
tion in the contract and when a party knows that he is not 
entitled to enforee the contract as it is but that the law enables 
the Court to meddle with it and give only a reasonable com- 
pensation, it stands to common sense to hold that the party 
himself may, to the best of his ability, lessen the rigour of the 
stipulation and try to find out what is reasonable or what a 
Court would award as reasonable and may himself insist on 


e the contract only to that extent. To so hold is not in conflict 


11 (1916) I.L.R® 39 M. 981, 31 M L.J. 865 
26. (1884) 27 Ch.D. 652 at 661. 27. (1871) L.R. 7 Ex. 26 
28. (1858) 6 H.L.C. 705, Y 
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with the general principle of law that, if a man has got a bare 
cause of action he is not entitled to say: 


“I will cut it up into parts or I would ignore the adverse act of the 
opposite party and wait for some time more to recognise the cause of 
action thus avoiding the bar of O 2, R 2, or of limitation.’’ 


We are not now dealing with a case of a bare cause of 
action but a case where, first, there is one right for which the 
cause of action has accrued and then in the alternative on the 
happening of a default, a higher right was stipulated for in the 
document but which under the law a Court is entitled to inter- 


fere with. In such cases the general principle does not apply, - 


and it seems to me that the party himself can exercise his dis- 
cretion and choose to insist on the performance of a lesser 


thing than that stipulated in the contract. The question whether ~ 


he should exercise it soon after the default or can disclose his 
choice only in the final suit does not arise in this case, for, in 
the case before us he has clearly stated his choice in the first 
suit which was filed immediately after default. I have already 
quoted from the plaint in that case. Mr. Bhashyam Atyangar 
for the respondents argued that he must either accept the whole 
clause on default or reject it altogether. In the present case, 
he chose to claim 10 per cent. after default in the first suit. 
But I am not able to accept this argument. All that the plain- 
tiff claims to do in such a case is to find what is reasonable, 
to find out if pogsible what the Court itself would have done. 
In the pre#ent, case, he said: 

“I do not want to rely upon the clause relating to the kadia of the 
other instalments But I want to rely upon 10 per cent interest from 
the date of default.’’ 

On principle I do not see any reason why he should not 
do this and why he should accept and reject both together. This 
is also the view taken by our brothers Kumaraswami Sastriar 
and Curgenven, JJ., in Sivasubramadma v. Nagappa.’ To this 
extent I agree with it. The result is that I hold that, in all cases 
where the clause is penal and is governed hy section 74 of the 
Contract Act, the mortgagee has an option and I confine such 
option to such cases only. The decision in Narna v. Ammans 
Amma™ would, according to such a view, be correctly decided 
and it would not then be in conflict with the decision in Gayadtn 


v. Jhumman La? in which there is no penal clause but merely a | 


clause providing that in default of the payment of one instalment 








a 5 (1926) 52 M.L.J. 636. TT 
9 (1915) I.L.R. 37 A. (400 (F.B), 
11 (1916) I.L.R. 39 M. 981: 3L MCL.J - 865. 
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all the instalments become due. Such a clause is not penal as 
shown by one of the illustrations to section 74. On this ground 
I would hold that the present suit is not barred under O. 2, R. 2. 
Whether the same’ principle applies to a case of chit fund is 1 
different matter, for, it js sometimes said that the terms in a ‘chit 
bond should be strictly enforced. Vide Vatthtanatha Aiyar v 
Govitdaswami Odayar.” On the other hand, it is sometimes 
said, even the terms of the chit bond may be penal. Vide Judg- 
ment of V.V. Srinivasa Aiyangar, J., in Ramalinga Adaviar 
v. Meetakshesungaram Pillai. Whether the decision of my- 
self and my learned brother Jackson, J., in Mukyaprana v. Kelu 
Nambtyar > should be regarded as correctly decided depends on 
the peculiar nature of the chit fund contract. That difficulty 
does not arise here. In the present case, undoubtedly the terms 
are penal and the party exercises his judgment in finding out 
what is reasonable. 

Mr. Sitarama Rao has referred to a number of cases relating 
to construction of compromise decrees. [ think it is safer to 
keep the cases of decrees apart and to deal with them on a differ- 
ent footing and not to import principles of construction in the 
case of decregs and apply them to cases of bonds. So I abstain 
from dealing with them. 

Mr. Sitarama Rao argued that the suit is not barred under 
Order 2, Rule 2 on another ground. He relied on Narasinga 
Rau v. Venkatanarayana™ and Subba Rao v. Rema Rao.” 
The latter decision was on the Act of 1859 and it is safe to 
ignore it. The decision in Narasinga Raw v. Venkatanarayata™ 
receives some support from the observations of Lord Buckmaster 
in Kishen Narain v. Pal Mal’: 


‘Tf, therefore, the plaint originally brought came to be properly 
imterpreted as chiming only a personal relief im respect of the unpaid 
interest, the appellant’s case would be on surer ground ”” 

These observations were also given effect to by my Lord the 
Chief Justice amd Krishnan, J., in Sawmy Rao v. Offictal 
Assignae of Madras." But in the present case the former suit 
was not on a mere personal covenant but for the sale of the 
property. I do not think therefore the contention of Mr. Sita- 
rama Rao can be sustained. The result is I would allow the 
appeal on the other ground only and decree the suit with costs 


1. A.I.R. 1928 Mad. 705 
3, (1922) L.R. 5Q I A. 115:3.L.R 4Lah 32-44 MIL.) 123 (PC). 
7 (1925) IL.L.R. 48 M 703: 49 M.L.J 474 
29. (1921) 42 M.L.J. 551 30. (1924) 47.M.L T. 833 
~ 31. (1892) I.L.R. 16.M. 481. " 32 (1867) 3 M.H.C.R. 376. 
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throughout. The usual mortgage decree will issue. Time for 
redemption 15th July, 1929. 


The memorandum of objections is dismissed but without 
costs. 


I agree with my learned brother that fhis is a matter suitable 
for amendment of Order 2, Rule 2, Civil Procedure Code, or 
Art. 135 of the Limitation Act, or, both. 


V enkatasubba Rao, J.—This appeal raises a question of some 
importance in regard to the application of Q, 2, R. 2, Civil 
Procedure Code. The suit is based upon a mortgage bond, 
dated 31st May, 1918. The sum secured by it is Rs. 5,000 to 


be repaid with interest at 8 per cent. in four annual instalments 
in the following manner: 


Rs. 

Interest at 8 per cent. on Rs. 5,000, utz., Rs. 400 

plus the first instalment of principal Rs. 1,250 .. 1,650 
Interest, vis., Rs. 300 on the balance of principal 

Rs. 3,750 plus the second instalment of principal 

Rs. 1,250 te 1,550 
Interest, vig., Rs. 200 on the bajak of opaa 

Rs. 2,500 pbus the third instalment of principal 


Rs. 1,250 = 1,450 
Interest, vis, Rs. 100 on the hance of principal 
Rs 4, 250 plus the last instalment of principal . 1,350 


Then comes the important clause which is to the ‘effect that in 
default of payment of any instalment, the whole amount shall 
become due and in that case the rate of interest shall be 10 per 
cent. on the arrears then due and on the amount subsequently 
payable. The actual words in the bond are: 


“The provision in regard to the payment by instalments shall in that 
event become cancelled ’’ 


The same idea is again but differently a Ak in the next 
clase, which runs thus: ° 


‘You are entitled to collect the amount from me in that manner.’? 


_ The Ist defendant, the mortgagor, failed to pay the first 
instalment. The plaintiff thereupon instituted O.S. No. 404 of 
1919 in the District Munsif’s Court of Mangalore for the re- 
covery of Rs. 1,700 made up of Rs. 1,650 mentioned above 
and Rs. 50 interest at 10 per cent. onethe said sam from the date 
of default, namely, 1st June, 1919. The suit was filed on the 
24th of September, 1919 and there was the usual prayer ‘ih the 
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plaint for the sale of the mortgaged property. Paragraph 4 of 
that plaint is very important and reads thus: 


‘Though the whole amount of the mortgage money has become 
payable by reason of the default of the defendant, the plaintiff waives the 
benefit of the provision in the bond and reserves his right to sue the 
defendant separately shoud he commit default in the payment of the sub- 
sequent instalments.’’ 


The decree that was passed in the case recognised ate 
reservations for it said: 


“The sale shall be held subject to the payment of the balance of 
priticipal and interest due under the suit bond ’’ 


The mortgagor did not make a single payment subsequently 
and in the present suit the plaintiff seeks to recover the balance 
due to him under the bond. The 2nd defendant purchased the 
suit properties subject to the mortgage and in the sale-deed 
in his favour there is an express mention of the amount due 
to the plajntiff. 

There is no defence on the merits. The 2nd defendant 
pleads that the present suit is barred by reason of the pre- 
vious suit under Order 2, Rule 2, Civil Procedure Code. The 
Lower Court has upheld the defendant’s contention and the 
plaintiff has filed this appeal. A 

The question resolves itself into this: When does the right 


‘to sue accrue? This at once raises the point, when does the 


statute begin to run, under Art. 132 of the Limitation Act, from ` 
the date of the first default, or, from the date wHeg the money 
becomes due, under the main contract? for, in thy opinion, the 
question presents itself in the same form, whether in regard to 
Order 2, Rule 2, Civil Procedure Code or Art. 132 of the Limi- 


` tation Act, as it is obvious that in either case the same principle 


applies. ‘The Code enacts that every suit shall include the whole 
of the claim which the plaintiff is entitled to make and if he 
omits to sue in respect of any portion, he shall be debarred 
from afterwards suing for it. The words used in Art. 132 
are: E 

When the money sued for becomes due.” The two sets 
of expressions “when does the plaintiff become entitled to the 
money?” (used in the Code) and “when does the money become 
due?” (used in the Limitation Act) are for the present purpose 
indistingulshable. In my opinion, therefore, the Courts have 
rightly referred to the same principle, whether a particular case 


. raised a questio under theeCode or under the Limitation Act. I 


„may mention that on the point we havé to decide, there is 
a conflict of judicial opinion, the Madras cases favour- 


+ 
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ing the appellant’s contention and the Allahabad ‘decisions 
generally supporting the contrary view. In short, the question 
we have to decide is, whieh of these two views is the more accept- 
able one? After listening to very full arguments, I have come 
to the conclusion that the view taken by our Court is not only 
the more just but the sounder view and’ I find no reason to 
depart from it especially, when I find that it has been adopted 
almost without dissent in numerous decisions ranging over a 
long period. Let me now examine the cases. Badi Bibi Sahibal 
v. Sami Prllas,* decided so long ago as 1892 by Muthuswami 
Aiyar and Best, JJ., held that section 43 ôf the Civil Procedure 
Code of 1882 did not bar a second suit where the plaintiff had 
previously sued for the first year’s interest under a bond con- 
taining a default clause. The learned Judges observe: 

‘The alternative provision in Ex. A is one that was inserted fer 
the exclusive benefit of the plaintiff He had, therefore, an option to 
sue either for the first year’s interest only, or for the same, together with 
the principal amount. It was only necessary that he should manifest his 
intention of waiver by some overt act which could not be recalled 
The real test appears to us to be not whether the option was exercised 
with the privity of the defendants, but whether it was so exercised as to 
determine the plaintiff’s locws pentienitae ” 

The next case that deals with the point is Perumal Aiyan v. 
Alagirisami Bhagavather,“ a case on limitation, where a dif- 
ferent view was taken; but this was distinguished in Netia- 
karuppa Goundan v. Kumaraswami Goundan.** The last mention- 
ed case wase followed in Narna v. Ammani Amma,” which, 
in my opinion, states the principle correctly, although “(as has 
been shown by Mr. Bhashyam Atyangar, the learned counsel 
for the respondents) the English cases cited in the judgment are 
not quite in point. The fact is, as I shall show presently, that 
the principle adopted in that case is that recognised in English 
cases of great authority. The distinction between a right and 
a privilege is of fundamental importance and this must not be 
overlooked in construing the word “entitled” in Order 2, Rule 2. 
The plaintiff, that rule says, ig bound to include the whole of the 
claim which he is entitled to make, in other words, to which a 
right has accrued. The point then is, before the first suit was 
filed, did a right accrue to him to demand the whole amount? 
The matter may be put somewhat thus: The plaintiff has an 
option to enforce the clause or not at his pleasure. It is open 


11. (1916) I.L.R. 39 M. 981: 31 M.L.J. 865. 
33. (1892) I.L.R. 18 M. 257. 

34. (1896) I.L R. 20 M. 245: 7 M-°L.J 222. 

35. (1898) I.L.R. 22 M. 20:8 M.L.J. 167, 
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to him to avail himself of that option or to waive it and there 
is a third alternative, namely, it is equally open to him not to 
make election. He may by act or word show that he elects to 
avail himself of the benefit, and then he determines his election. 
for ever. He may similarly indicate that he waives the option, 
and in that case again. he cannot afterwards change his mind. 
Then there is the third alternative, where he makes no election, 
retaining the right either to exercise the power or to waive it—- 
and this he may retain till the suit is filed. Construing O. 2 
R. 2 in the light of this principle, it cannot be said of a Berson, 
that on the date of the first suit he became entitled to sue for the 
whole amount, unless he had previously elected by some word or 
act to take advantage of the default clause. If he had previously 
done nothing, that is, had made no electton, the act involved 
in bringing the first suit for a single instalment amounts to a 
waiver on his part of the benefit reserved under that clause. If 
again, after the default has occurred, he keeps the question open 
and does nothing, but finally sues for the whole amount, the fact 
that he has so sued, shows that he has waived the benefit reserved 
to him under the contract. With great lucidity, these principles 
are stated by Lord Blackburn in Clough v. London and North 
Western Railway Company,” the relevant passage from whose 
judgment is quoted by North, J., in James v. Young.” 

Although in Narna v. Ammani Amma these cases were not 
referred to, it is the principle that was recognised in them that was 
applied. e The contention that was urged in that tase was, that it 
must be shown under Art. 132, just like under Art. 75, that the 
payee waived the benefit of the provision. The learned Judges 
negatived this argument refusing to import into Art. 132 words 
to be found only in Art. 75. Another contention which does 
not seem to have been advanced must also be taken to have been 
necessarily and by implication repelled by the judgment in that 
case. That contention is, that while waiver is expressly men- 
tionéd in Art. 75, omission to refer to it in Art. 132, indicates the 
intention of the legislature, to deny altogether a right of waiver 
under the latter articles. I have discussed at this length the effect 
of Narna yv. Ammani Amma," as it is recognised as an authority 
on the point in almost every subsequent case. In some cases, 
a distinction was attempted on the ground that the words by which 
the option was reserved contained expressions such as “if you 
require” or “om demand.’ In my opinion this is a distinction 


11. (1916) I.L R. 39 M 981: 31 M.L.J 865. 
26. (1884) 27 Ch.D. 652, 27. (1871) L.R. 7 Ex 26 
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without a difference, for the meaning is not altered by the addi- 
tion of these words. When it is said that a person has a cer- 
tain power, it means only that, if he so requires it, he may exer- 
cise that power. These words thus being necessarily implied 
in the general words by which the option is reserved, it makes 
little difference whether they are present or not. It remains 
only to add in regard to Narna v. Aimnani Amina™ that the 
learned Judges preferred to agree with the view taken by Ban- 
nerjee, J., in his dissenting judgment in Gayadin v. JAumman® 
and refused to follow the two English cases Regues v. Butcher” 
and Hemp v. Garland," which, in passing, I may note, construed 
language somewhat different of the English Limitation Act. 
Narta v. Ammani Amma™ was refused to be re-considered in 
unreported Appeal No. 27 of 1916 by a Bench of this Court. 
That a mortgagee is not bound to take advantage of his debtor’s 
default is again affirmed in Ramadh Bibi v. Kandasgméé®® (see 
the judgment of Spencer, J.). 

Krishnan, J., observes in the same case: 

“It is not alleged that the mottgagee made any demand for his money 
before the due date He apparently did nothing either to take advantage 
of his option or on the other hand to waive his right to do so. It seems 


to me that, when a due date is fixed and an option 1s given to a creditor 
to change it, it will be unreasonable to presume that he “did change ıt, 


when he did nothing at all to produce that cffect . . . If there is evi- - 


dence that he (the plaintiff) did exercise his option the position is clear; 
but in the absence of such evidence, I am not prepared to make any pre- 
sumption to his prejudice ’’ 

With réspet, it seems to me that the position is very clearly 
stated in this judgment. In that case, a further pomt was taken 
that the plaintiff should be deemed to have exercised his option 
by suing for compound interest and that argument was also 
rejected. It is also noteworthy that in the bond in that suit 
occurred the words “when you require’ but that the judgment 
did not proceed on that ground. The other cases which have 
taken the same view are Lachakkammal v. Sokkayya,"" Kaliappa 
v. Sami Aiyar," Velliappa v. Venkatasubbarayulu,s Mohideen 
Kariya Pulavar v. Periyanayakam Pillai” and Stvasubramania v. 
Nagappa.® 

Of these cases, I need refer to only two in some detail. 
Stvasubramania v. Nagappa" is a decision under O. 2, R. 2, 

5 (1926) 52 M.L J. 636. è 
6 (1925) I.L.R. 49 M. 403: 49 M L.J. 3%. 


9. (1915) I.L.R. 37 A 400 (F.B). 
11. (1916) LL.R 39 M. Widi M.L.J.e865. 


16. (1891) 2 Q.B. 509. 17 (1843) 4 Q.B. 519. 
36. (1917) 9 L.W. 479. 37. (1918) M.W.N. 585. 
38. (1921) M.W.N. 384. 39. A.I.R. 1925 Mad 233. 
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Civil Procedure Code, and the previous cases on the point which 
I have cited were followed. In Veliappa v. Venkatasubbarayulu’ 
the learned Judges observed that they would follow the decisions 
of this Court in preference to the Allahabad cases. Shib Dayal vy. 
Meharbar* was not referred to in the judgment but it merely 
affirms the previous cases of that Court. The only Madras case 
which has taken a different view is Mukyaprana v. Kelu Nam- 
biyer. That was a case under O. 2, R. 2, and Jackson, J., seems 
disposed to take the view, that the principle applicable under that 
provision is different from what applies under the Limitation 
Act. With the’ greatest respect, as I have already said, I am 
unable to agree with this proposition. I need scarcely refer to 
the cases cited by Mr. Sitarama Rao, dealing with instalment 
decrees. 

The learned Subordinate Judge in deciding against the plain- 
tiff has purported to follow two decisións of the Privy Council 
which he has completely misread and neither of which is appli- 
cable. In Muhammad Hafis v. Muhammad Zakariya," the three 
years mentioned in the deed had elapsed before the first suit was 
brought, so that the whole amount had become then due. This 
fact is clearly pointed out in the judgment itself. (See p. 11). 
Similarly im Kishen Narain v. Pala Mal,” the first suit was 
brought in 1908 more than two years after the entire amount 
had become payable. (See judgment at page 118). Lastly, 
I may refer to two other decisions of the Judicial Committee, 
which cannot be treated “as authorities on the point, the question 
having been-left open, although the observations of their Lord- 
ships tend rather strongly to support the view I am taking— 
Juneswor Dass v. Mahabeer Singh” and Pancham v. Ansar 
Hussin.“ 

I am therefore inclined both on principle and on authority 
to hold that the suit is not barred under Order 2, Rule 2, Civil 
Procedure Code, in the present case, the plaintiff, as I have said, 
expressly waived the benefit, but—and that is the point I want to 
stress—all that the creditor need shew is, that he had not elected 
to take advantage of the default clause. i 

In view of the great importance of this question and the 
conflict of opinion on this point, it is extremely desirable that 


s 1. A.I.R. 1928 Mad. 705. 


3. (1922) L.R. 50 I.A. 115 I.L R. 4 Lah. 32: 44 M.L J. 123 (PC). 
4. (1921) L R. 49 I.A. 9: L.L.R. 44 A 121: 42 M L.J 248 (P.C). 
6 (4925) I.L Ra 49 M. 403: 49 M L.J. 394, 
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Art. 132 of the Limitation Act should be so amended as to set 
the matter at rest. The Judges who felt constrained to hold 
that the statute runs from the first default, recognised the 
injustice involved init. (See, for instance, the judgment of Fry, 
L.J., in Reeves v. Butcher, who observes: 

“We have not to determine whether the defence here set up is hand- 
some or conscientious, but whether it is good at law.” 

It further follows that, in my opinion, it is desirable that 
Order 2, Rule 2, Civil Procedure Code, should be also similarly 
amended. | 

In the result, the judgment of the Lower Court is set aside 
and a decree is passed in favour of the plaintiff for the amount 
claimed with costs throughout. 

As regards the time for redemption and the memorandum 
of objections, I agree with the order passed by my learned 
brother. a 

A.S.V. ar Appad allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- PRESENT: —MR. JUSTICE WALLER. 


Suban Sahib and others .. Petitioners*® (Accused). 

Indian Evidence Act (I of 1872), S. 54—Indian Penaé Code, S 75— 
Criminal Procedure Code, S. 62~—Previous convictions of accused—Admis- 
sibility in awarding sentence. 

The object of S. 54 of the Evidence Act is not to lay down that previous 
convictions of the accused may not be taken into account in pissing sentence, 
and consequently, previous convictions can be used by the Court in exercising 
its discretion in Pegard to the quantum of the sentence 

Emperor v. Ismail Aly Bhat, (1914) I L.R. 39 Bom 326 followed. 


The proper application of section 75 of the Penal Code 18 to cases 
where it is intended to pass sentences more severe than those provided in 
the Penal Code for the particular offences charged, and it does not involve 
a complete exclusion from consideration of previous convictions in cases where 
it is not intended or possible to excecd the limits fixed by the Penal Code 


Petition under Ss. 435 and 439 of the Code of Criminal Pro- 
cedure, 1898, praying the High Court to revise the judgment of 
the Court of Session, Trichinopoly Division, in Criminal Appeal 
No. 8 of 1928, preferred against the judgment of the Court of 
the Sub-divisional Magistrate of Trichinopoly in C.C. No. 114 
of 1927 (Criminal Complaint No. 7 of 1927 on the file of the 
Town Sub-Magistrate of Trichinopoly). 

M. S. Vatdyanatha Atyar for petitioners. 

K. S. Vasudevan for The Public Prosecutor on " behalf of 
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The Court delivered the following ` 


JupGmMENT.—The four petitioners with another person not 
before me were charged before the Town Sub-Magistrate, Trichi- 
nopoly, with offences under sections 147, 323, 379 and 426, Indian 
Penal Code. The las witness was examined by him on 7th 
October, 1927. He then wrote out a long order finding the 
petitioners and the other man guilty of offences under Ss. 147, 
323 and 426, Indian Penal Code. Having arrived at that con- | 
clusion, he proceeded to record evidence which proved that two 
of the petitioners had, previously been convicted of breach of 
the peace, had been bound over to keep the peace for a year and 
had broken their bonds. On the strength of this evidence, he 
sent up the case to the Sub-divisional Magistrate, being of opinion 
that two of the petitioners should receive a severer sentence than 
he could impose and that the other two should be bound over 
to keep the peace. The Sub-divisional Magistrate, after con- 
sidering the evidence, convicted the petitioners of rioting and 
other offences. In view of the evidence as to their association 
together and the previous convictions of two of them, he decid- 
ed to take action under Madras Act V of 1926: Evidence was 
given that the petitioners were not more than twenty years 
old and he ordered them to be detained in the Borstal School at 
Tanjore for the minimum period of two years. An appeal was 
taken to the Sessions Judge, who set aside the convictions os 
rioting, but confirmed the sentences. 

In sevision, it is argued that the trial was” vitiated by the: 
admission of evidence of the bad character of two of the peti-. 
tioners before the Sub-Magistrate. It is contended that this is 
opposed to the provisions of section 54 of the Evidence Act and 
that the only method by which sentences can be enhanced is to 
be found in section 75, Indian Penal Code. The wording of sec- 
tion 54 of the Evidence Act is, no doubt, as wide as it can be, but 
the object is, I think, clear—to lay down that evidence of bad 
character, inclutling a previous conviction is, as a rule, irrele- 
vant “to help to establish an accused person’s guilt”; but that 
is not to lay down that it may not be taken into account in pass- 
ing sentence. The question has been fully considered in Em- 
beror v. Ismail Ali Bhai, a decision which I propose to follow. 

The*proper application of section 75, Indian Penal Code, 
seems to me obvious. It is to cases where it is intended to pass 
sentences more,severe than those provided in the Penal Code 


for the particular offences charged. But that does not ae 


1.- (1914) I.L.R. 39 B 326 
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a complete exclusion from consideration of previous convictions ser 
in cases where it is not intended or possible to exceed the limits IR re. 


fixed by the Penal Code. In very few cases are minimum sen- 
tences provided for and the Judge has a wide discretion allow- 
ed him. It seems to be impossible to contend that, after con- 
viction, he is disentitled, from considering, with a view to the 
proper exercise of that discretion, the antecedents of the con- 
victed man. If there could be any. doubt on the point, it is, 
I think, set at rest by section 562, Code of Criminal Procedure. 
That section refers to a far wider range of qffences than are 
included in section 75, Indian Penal Code, and distinctly con- 
templates the use of previous convictions (not necessarily con- 
victions for the same offence of which the person has just been 
convicted) to affect the question of sentence. If it is legal 
to prove a previous conviction in order to show that a convicted 
person cannot avoid being sentenced, I see no reason why pre- 
vious convictions should not be used by the Court in exercising 
its discretion in regard to the quantum of the sentence. 

I find no ground for interference. The Criminal Revi- 
sion Petition is dismissed. 4 


N.S. Petihan dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR. JUSTICE,DEVADOssS. 


Perianambi Srirangachariar .. Petitioner* 
Y. 
Narasimha Aiyar and others - .. Respondents. 


Provincial Insolvency Act (V of 1920), S 24—Application by debtor to Perianambi 
be adjudicated om msolveni—Proof that he is unable to pay his debts— ,„ Sriranga- 


Nature of proof regured—Debtor owning properties more than the ulur chaner 
of debts—Effect—Nature of enquiry to be held by the Court—Suppression Res 
of prior insolvency proceedings or properties by the debtor—If can be Alyar. 


gone into by the Court during the enqwiry 


The proof that is required of a debtor, who files:dh application to be 
adjudicated an insolvent, that Ht is unable to pay his debts, ıs only a e 
prima facte proof. The mere fact that the debtor has got properties, tlie 
value of which is more than that of his debts, is no ground for holding 
that he is able to pay his debts, as the debtor may be unable to raise orn 
money to pay his debts. If the debtor has no assets or ıf his property 
cannot be converted into money, his statement that he is unable to pay his 
debts must be accepted as true, unless the Court has reason to think that 
all his debts are fictitious debts and that he is making the applicahon with ° 
ulterior motives. 


@ 6 
Norayanappa v. Bheemappa, (1925) 24 L.W. 219 followéd. 
ja nng ee 
*C.R.P. No 1669 of 1927. 24th April, 1928. 
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In holding an enquiry under section 24 of the Provincial Insolvency 
Act, the Court is not entitled to consider whether the debtor has com- 
mitted acts which would make him Hable under the penal provisions of 
the Act as His suppression of prior insolvency proceedings or of his pro- 
pertles. Such acts of the insolvent which may offend against the provi- 
sions of the Act should ig considered when the debtor comes up for 


his discharge 
Petition under section 75 of the Provincial Insolvency Act 


praying the High Court to revise the order of the District Court 
of Madura, dated 25th November, 1927 and passed in C.M.A 
No. 107 of 1927 preferred against the order of the Court of 
the Subordinate*Judge of Madura, dated 19th September, 1927 
and passed in Insolvency Petition No. 104 of 1926. _ 

K. Rajah Atyar for petitioner. 

K. V. Seska Asyangor for respondents. 

The Court delivered the following 

JUDGMENT.—This is an application to revise the order of 
the District Judge of Madura dismissing the appeal of the peti- 
tioner against the order of the Subordinate Judge declining to 
adjudicate him an insolvent. The learned Judge has held that 
it has not been shown that the petitioner was unable to pay his 
debts. When a debtor files an application to be adjudicated an 
insolvent under section 24 of the Provincial Insolvency Act, 
he has to show that he is unable to pay his debts. But the proof 
that is required is only a prima facie proof, for proviso to 
section 24 (a) provides that 

“Where the debtor ise the petitioner, he shall, for the purpose of 
proving hig inability to pay his dehts. be required to #=rnish only such 
proof as to s&tisfy the Court that there are prima facie grounds for 
believing the same.” 

The mere fact that the debtor has large properties is no 
ground for holding that he is able to pay his debts. A man may 
have property but he may be unable to raise money to pay his 
debts and therefore the Court is not entitled to come to the con- 
clusion that the man is unable to pay his debts because he has 
got properties the value of which is more than that of his debts 
he has to pay.. This point was decided so long ago as 23rd 
September, 1925, in a case reported in Narayanappa v. Bhee- 
mappa. In holding an enquiry under section 24 a Court is 
not entitled to consider whether the debtor has committed acts 
which would make him liable under the penal provisions of 
the Insolvency Act. In this case two issues were raised, issues 
Nos. 3 and 4, by the Subordinate Judge, which are as follows :-— 


(3) “Is the, petition bad on account of the suppression of prior 


insolvency proceedings? 
_. (4&)..Have the petifioners suppressed any of their assets??? 


1. (1925) 24 L.W. 219 
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These are not germane to the enquiry which a Court ought 
to hold under section 24. The fact that the petitioner has not 
brought to the notice of the Court all his property is, no ground 
for holding that he is able to pay his debts. I think the consi- 
deration of these two issues has materially prejudiced the Sub- 
ordinate Judge in the disposal of the cage for in paragraph 10 
he remarks: 


“In this case the debtors having suppressed a major portion of the 
properties, it is impossible for me to find that they are unable to pay their 
debts.’’ 


The learned District Judge also refers to this fact in his 
judgment and observes: 


‘In the present case the learned Subordinate Judge has given ex- 
cellent reasons for holding that the appellants omitied from their petition 
many properties which really belonged to them ’’ 


I think this fact has materially affected the judgment of 
both the Lower Courts and that being so, they are vitiated by a 
consideration of circumstances which ought not to be considered 
when a debtor’s petition is being heard under section 24 of the 
Insolvency Act. Any act which offends against the provisions 
of the Insolvency Law should be considered when the debtor 
comes up for his discharge and if he is guilty of any offence 
mentioned in the Act he should be proceeded agaifist according 
to law. When a debtor comes forward and says that he is 
unable to pay his debts, the Court has to satisfy itself whether 
he is unable to pay them and if he has assets or if his property 
cannot be cOnverted into money, the statement of the debtor that 
he is unable to pay his debts must be accepted as true unless the 
Court has reasons to think that all his debts are fictitious debts 
and that he is making the application with an ulterior motive. 

If the Court finds that the debtor has a strong motive 
to allege falsely that he is unable to pay his debts, the Court may 
hold that the proof is not sufficient; in other cases, the Court 
will be well advised in accepting the statement of the debtor. 
I set aside the judgment of the Lower Courts and direct the Sub- 
ordinate Judge to restore the‘application to file and dispose of it in 
the light of the remarks made herein. 

Costs of this application will be provided for in the order 
of the Sub-Court. 


N.S. Petition allowed. 


+ 


Perianambi 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR. Justice REILLY. 
Ramalinga Odayar .. Peittsoner* (Accused). 


Cruminal Procedure Code (V of 1898), Ss. 228 and 231—Alieration 
of charge—Defence not affgcted by the aiterahon—Raght of accused to re- 
call prosecution wiinesses 


The provisions of section 231 of the Criminal Procedure Code ‘are 
applicable to cases to which section 228 applies and, consequently, the 
accused is entitled to re-call the prosecution witnesses after the alteration 
of the charge even if the alteration cannot affect his defence, and the Mags 
trate has no discregon in the matter. 

Petition under sections 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the Additional District Magistrate of Tanjore, dated 
26th May, 1928 and passed in Calendar Case No. 10 of 1928. 


V.L. Ethiraj, K. S. Destkan and M. Ranganatha Sastri for 
petitioner.. 

The Public Prosecutor for the Crown. 

The Court made the following 

ORDER.—I dọ not agree with the Additional District Magis- 
trate that the provisions of section 231 of the Code of Criminal 
Procedure are inapplicable to cases to which section 228 applies. 
Under section 231 of the Code of Criminal Procedure the accused 
had the right to re-call prosecution witnesses after the alteration 
of the charge even if that alteration could not affect his defence, 
as the Magistrate supposes, and the Magistrate had flo discretion 
in the matter? The witnesses whom the accused wishes to re-all ` 


will be re-called. 
N.S. l Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE JACKSON. 


Para Subba Naidu and three otherg .. Petitioners (Accused). 


Criminal! Procedure Code (Y of 1898), S 197—Madras Village Courts 
Act (I of 1889), S. 48—Village Munsif execating decree—If a “Judge” a= 
Sanction before his proseadtion—if necessary 

A Village Court executing, under section 48 of the Madras Village 
Courts Act, a decree by way of distraint is a Village Court as defined in 
the Act and the Village Munsif, if he himself distrains, is still acting as 
Judge of that Court Consequently, sanction for his prosecution is neces- 
sary under section | 197 of the Criminal Procedure Code 





*Cr.R.C. No. 471 of 1928. 20th September, 1928. 
(Cr.R.P. No 383 of 1928.) 
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Petition under sections 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the Stationary Sub-Magistrate of Rajampet, dated 
8th October, 1928, and made in C.C. No. 344 of 1928. 

G. Krishnaswami Aiyar for petitioners. 

N. S. Mam for The Public Prose€utor on behalf of the 
Crown. 

The Court made the following 

Orpgr.—It must be held that a village Court executing 
under section 48 of Act I of 1889, a decree by way of distraint 
is a village Court as defined in the Act,’ and the village munsif 
if he himself distrains is still acting as Judge of that Court. 
Therefore, sanction for his prosecution is necessary under sec- 
tion 197 of the Code of Criminal Procedure. 

The petition is therefore allowed as regards accused 
No. 2. 


N.S. Petition allowed. 
PRIVY COUNCIL. 
[On appeal from the Court of the Judicial Commissioner of 
Oudh. | 


PRESENT:-——LORD PHILLIMORE, LORD Carson AND SIR 
LANCELOT SANDERSON. 
The Deputy Commissioner of Bara Banki, 
Manager pi the Estate of Chaudhri Mujtaba 


Husain y .. « Appellani* 
v. 

The Receiver in Bankruptcy of the Estate of 
Chaudhri Shafiq-uz-zaman and others . Respondents. 


Arbitration—Arburators—Aihority pf Wal Ieléppretation of —Dis- 
putes as to—Reference tn regard to—Awoard—Bimding nature of, on parties 
and representatives—Consiruction of award—Estate conveyed under award— 
Absokste or not—Widow ad brother of deceased Mahomedan— Disputes 
between, as to proper construction and effect of deceased’s unll—_Awoard sel- 
iling, and dividing properties between, widow and broth®r—Estate taken by 
widow in properties allotted to hep—Custom—Inheritence—Fasnily custom of 
—Alttaching to estate of—Modes of—Breach of castom—Cession of imme- 
diate heir ts favor of next heir if amounts to—Breach in a particular 
instance—Ejffect of, not to desiroy custom—Owudh Estates Act, 1869, S. B— 
List 2 of Act—Estate entered tn—Sbaccession to—Fanuly custom of—E sis- 
tence of —Inguery tnto—Propriety—Ss, 15 and 13 (1)—Clawnanjs referring 
disputes to arbitration—.Award granting portion of estate to clatmant not 
entitled under the Act—-Effect—Transfer of Property Act, S 41—~Osten- 
sible owner—Holding aut of a person as—fuidence of-Transferee aching 
in good faith—Purchaser from—Good fasth on part of —Necessity. 





*P.C. Appeals Nos 113 and 114 of 1926, 2lst May, 1928. ° 
R—/76 a 


Ld 


IR re. 


4 


P.C. 
The Deputy 
Commis- 
sioner of 
Bara Bank! 


v. 
The Receiver 
in Bank- 
raptcy. 
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However much an award may be complained of by a stranger to 
the submission or his representatives, it cannot be rejected by a party to 
the submission ‘or those representing him; and the representatives of a 
party to the anbmission are equally entitled to avail themselves of the benefit 
conferred upon him by the award. 


An Oudh talukdar possessed of talukas entered in Lists 2 and 5 of 
the Lists of the Oydh Estates Act, 1869, died leaving a will by which he 
bequeathed the said taluks in the manner stated therein to his brother, 
widow, and daughter and her male issue After his death disputes arose 
between his widow and his brother, and they referred their disputes with 
reference to the properties dealt with by the will and with reference to 
other properties of the deceased to the arbitration of certain persons, autho- 
rising them to settle the disputes after perusing the clauses given in the will 
and considering other matters. The arbitrators ultimately made an award 
which awarded some of the taluks to the widow, and divided the other 
properties of the deceased in a certain way. 

Held that, upon the true construction of the award, the brother was 
entirely excluded from any interest in the property awarded to the widow, 
and that at any rate, as far as he was concerned, the widow must be taken 
to ave got the absolute ownership of the property awarded to her. 


Neild farther, that the arbitrators must be deemed to haye had full 
authority to put such interpretation on the clauses of the will as they 
thought proper. 

Held also that, with regard to the succession of the widow, the ctfect 
of the will and of the award was to bring into operation S {5 of the Oudh 
Estates Act, and Mb take the property out of the lmutations or entail 
prescribed by that Act, because the brother and not the widow was the 
person who whould have conformed to sub-section 1 of section 13 as the 
only qualified legatee, and a daughter was no heu at all under the Act 


The taking of an estate out of the statutory entail does not per se 
render inoperative a statement made in the Act that the partcular estate 
descended by custom in a particular manner. 


A family custom of descent may attach to an estate ig orfe of two ways. 
There might be a custom applicable to all descendants from some cominon 
ancestor in respect of all estates, or the custom might be limited to the 
capital or principal estate, as, for instance, where there is a gaddi 

The talukdar, S, is entered in List 2 of the Oudh Estates Act, 1869, 
in respect of these very talukas, and it is declared by S. 8 of the Act that 
as to these very estates there is a family custom (not created by the Act 
but recited in the Act) by which these talukas descend to a single heir. As io 
these talukas the Act renders an enquiry as to the existence or otherwise 
of a family custom of descent idle. 


The breach of a family custom of descent in a particular instance need 
not destroy it for all time. The cession,of the immediate heir in favour 
of the next heir cannot be deemed to make a breach in the custom. . 

The sister, and the representatives of another deceased sister of S, 
a Mahotmedan, claimed against him and his transferees shares in the suit 
property as having descended from their mother according to the rules of 
Mahomedan Law. The mother died in 1907, and soon after her death 
possession awas taken of her entire estate on behalf of her son S by the 
Court of Wards. A year after the Court of Wards released the estate 
to S, and the suit was instituted only about seven years later. Both the 
sisters had husbands who were well aware of the state of the family and 
of the descent of the pro and of such claims as they might have to share 
in the succession. The sisters, and after the death of one, her representa- 
tives were receiving allowances from the Court of Wards, such as are usually 
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made to junior branches when the estate vests in one heir. They were 
not also entirely ignorant of the way in which S was encumbering the 
estate. 

Held, that the facts set out above satisfied the first condifion of S. 41 
of the Transfer of Property Act and that S must be deemed to have 
been allowed to be the ostensible owner of the propery with the implied 
consent of the phantiffs. 


Where a mortgagee takes a mortgage of property from its ostensible 
owner after taking reasonable care to ascertain that the ‘‘transferor had 
power to make the transfer’’ within the meaning of S. 41 of the Transfer 
of Property Act, purchasers from the' mortgagee under arrangements made 
for realising facts of the property in order to discharge part of the mort- 
gage, must equally be held to have taken reasonable care. 

Appeals Nos. 113 and 114 of 1926 from a judgment and 
decree, dated the 13th April, 1923, of the learned Judicial Com- 


missioners of Oudh (Messrs. Kanhatya Lal and Dalal). 


The case in the Court below is reported in Zarif-um-nisa v. 
SAafig-“s-saman,* 

Dunne, K.C., Hyam and Jopling for appellant. 

De Gruyther, K.C. and Dube for respondent No. 4. 

Abdul Majid for respondents Nos. 5 and 15. 

Loumdes, K.C. and Wallach for respondgnts Nos. 9, 10, 
11 and 14. 

Their Lordships’ judgment was delivered by? 


Lorp PHILLIMORE:—One Sarfaraz Ahmad, talukdar of 
Oudh, was possessed of the talukas of Khanpur and Sikandarpur 
and Bhilwal with Hasanpur. His name was in List 2 of the 
Oudh Estates Act, 1869, in respect of Bhilwal and Khanpur 
and in List 5 in respect of Sikandarpur. He died in. 1870, 
having made a will which, however, was not executed or re- 
gistered sufficiently long before his death to be protected by 
the exception in section 13 of the Act, and which would, there- 
fore, be only operative in respect of legacies to persons qualified 
by the earlier paragraphs of the same section. He left sur- 
viving him a brother, Murtaza Husain, a widow, Bechan-un- 
nisa, and a daughter, Zainab-un-nisa, who was married, and 
had a young son, who was’alive at the time of the testator’s 
death. He purported to deal with the talukdari estates in the 
following terms:— 


“The taluka Hasanpur and Bhilwal in Pargana Haidergarh and the 
taluka Khanpur in Pargana Subeha, which are ancestral and hereditary, and 
the taluka Sikandarpur in Pargana Simrautha, granted by the Government, 
are in my proprietary possession and occupation without the coparrener- 
ship of any one; and under the samad granted by the Gpvernment, I have 
every power to mortgage, sell, gift and transfer (the same) Therefore, 


1. (1923) 75 I.C. 626: 26 O.C. 133, 


, Lord 
Phillimore. 
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after me, the settlement be made, in the first place, with my wife, Musammat 
Bibi Bechun, after her, with my daughter, Musammat Zainab-un-nisa, and 
after her, with her issue, whether male or female, and my brother Murtaza 
Husain in respect of each taluka, as it 18 recorded, according to the detail 
given herein (and they) be considered owners and successors in my place.’’ 


Then follow certgin special directions concerning the pro- 
perties; of which the material portions are as follows:— 

Taluka Bhilwal, Hasanpur, etc—This Ilaga was acquired by my 
father-in-law, Chaudhri Lutf-ul-lah, without any coparcener. After me, 
the owner thereof will be my wife Musammat Bibi Bechun. The settlement 
and the lambar thereof should stand in her name. After her, Musammat 
Bibi Zainab-un-nisa, her only daughter, will be the owner and successor, 
and after her, her issue, whether male or female. The male issue should 


be the Lambardar and representative and the daughters be entitled to 
maintenance. ’’ 


x x * + * * * 
‘Taluka Sikandarpur, granted by the Government —Settlement be 
made in respect of half with my wife and her issue and in respect of half 


with my brother, Murtaza Husain. Rs. 500 be allowed every year to my 
sister, Musammat Bibi Sughra. 


‘Taluka Khanpur —After me, the lambar should stand in the name of 
my wife and my brother, Murtaza Husain Villages Sharifabad and Alapur, 
with the villages appurtenant thereio, should remain in the possession and 
occupation of my epife, and after her, in that of her issue, male or female. 
They should pay the revenue assessed by the Government, and they should 
live upon the profits thereof. 


“It should be better that whatever Taga remains of that half, the 
management thereof should remain with Murtaza Husain, and the expenses 
relating to the door and the payment of parole debts should rest with him, — 
the rendition of accounts to be made yearly. When the grandson (nawasa), 
Mohammad Rafi-uz-zaman, attains the age of discretion, he may take the 
managemenf in his own hands. During the lifetime af Murlaza Husain 
this would be ‘a better (arrangement). The rest lies with the heirs ”” 


Upon his death a dispute arose between the brother and 
the widow. Each claimed to have his or her name put on the 
register, and mutation proceedings were begun accordingly. 

It should be stated that besides the question of the validity 
of the bequests there were further disputes as to whether each 
of the legatees should be entered on the register in respect of 
his or her share, or whether the brother should be entered in 
respect of the whole, and also asto the force and effect of a 
clause in the will purposing to restrain alienation. 


When serious litigation seemed imminent the parties were 
persuaded by a Government officer to submit their disputes to 
arbitratidn, and they entered into a submission in the following 
terms — 


“IN THE COURT OF THE BEPUTY COMMISSIONER, BARA BANKI. 


‘We are Chaudhrte Murtari Husain, son of Chaudhri Husain Bakhsh, 
and Musammat Bibi Bechan-un-nisa, Talukdar of Taluka Khanpur, etc, 
Pargana Haidergarh, District Bara Banki Whereas by mutual consent 
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(expressed) in the presence of Mr. Willam Glynn, Deputy Commissioner 
of Bara Banki, for removing disputes between me, the declarant, and the 
Chaudhrain, widow of (my) brother Sarfaraz Ahmad deceased, according 
to the clauses given in the will of (my) brother and (in respect) of pro- 
perty not given in the said will, (we) have appointed Chaudhri Ghulart 
Farid, Talukdar (of) Barai, Pargana Rudauli, and Raghunath Singh, Taluk- 
dar (of) Pali, referees We agree and duly execute this agreement in 
accordance with Act XVIII of 1869 (to the effect) that, after perusing 
the clauses given in the will and (considering) other matters, in what- 
ever way our referees will decide and remove our mutual disputes, we 
accept now and hereafter. Thereafter we shall not raise any objection 
to that award or deviate therefrom. Wherefore we reduce these few 
presents to writing by way of an agreement so that jt may serve as an 
authority and be of use when required. 


‘(Dated 14th February, 1871.” 

Thereupon there were lengthy proceedings in the arbitra- 
tion which has been brought before their Lordships’ notice. The 
brother at first contended that the bequests in the will were in- 
valid, but during the course of the arbitration he agreed that the 
will should be treated as valid, and the arbitrators recorded what 
may be called a secondary submission in the following terms:— 

“After a long discussion the parties have agreed to this that they give 
up their different causes of action, vis, claim for partition according to 
Mahomedan Law and inheritance based on customeKind statutory law, 
but are agreed that the contents of the will which are disputed by them 
be construed and explained, that in other respects the Will be upheld, 
but a decision be given with regard to such properties as are not mentioned 
in the will, for instance, such villages which are separate from talukas 
Bhilwal and Khanpur, not mentioned in the will, as also in moveable 
property in possession of Chaudhrain Sahiba; and a specification of debts 
and dastgardan (simple debt) be made to asc@rtain as to how much should 
be paid by each pMirty.’’ 

The arbitrators thereupon stated certain issues nid they 
would consider, and the parties were heard thereupon, and finally 
an award was made on the 16th March, 1871. This is a very 
elaborate and reasoned document, and contains various statements 
showing the desire of the arbitrators to affirm the provisions 
of the will, but to make the devolution of the testator’s whole 
property follow as nearly as possible the devolution which would 
take place on an intestacy under the Mahomedafi Law, and gene- 
rally to do justice between the two parties having regard, among 
other things, to the fact that the taluk of Bhilwal with Hasanpur 
came to the deceased in right of his wife—now the widow—{from 
her father. ` 

The arbitrators had also to deal with the fact that there 
were certain villages not originally part of any of the taluks. 
but acquired by the deceased out of his savings and as invest- 
ments, and that neither these nor the personal property of the, 
deceased, which was of considerable value, had been disposed” 


— s 


P.C. 


The Deputy 
Commis- 
sioner of 

Bara Ranki 


P. 
The Receiver 
in Bank-* 
ruptcy. 


Lord 
Phillimore, 


P. C. 
The Deputy 
Commls- 
sioner of 
Bara Banki 
>. 

The Recelver 
in Bank- 
ruptcy. 
Lord 
Phillimore. 
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of by the will, but were now to be dealt with by the arbitrators 
as part of the estate of the deceased. 


In the result they divided the taluks of Khanpur (with the 
exception of two villages which they considesed belonged really 
to Bhilwal) and Sikandarpur between the parties, awarded 
Bhilwal with Hasanpur to the widow, divided the after-acquired 
villages between them, and divided the personal property in such 
a manner as to bring the ultimate acquisitions in the combined 
kinds of property nearly equal as between the two lines. 


It would be observed that the only parties to the award 
were the brother and the widow, and that the daughter and her 
issue were not parties. 

The probable explanation of this is that though the arbi- 
tration ultimately took a wider range, the dispute started on the 
question which of the two should be entered on the register, and 
that the daughter, as her estate was not a present one, would in 
no circumstances be put on the register. 

It may be also that the parties were impressed with the 
general Mahomedan Law according to which it is said that 
no notice is tak® of an attempt to limit an estate in land to the 
grantee for fe with remainder over, but that all such gifts are 
treated as gifts out and out to the first taker; or, finally, it may 
be that the dispute was considered as one between the two lines, 
and so the daughter and her issue were deemed for this purpose 
to be sufficiently represented by the widow. í 

This ahsence of the daughter has given Hise to a good 
deal of discussion in the course of the case, but their Lord- 
ships think it immaterial for the purpose of either of these 
appeals, because as regards that which will be first dealt with 
(that is the claim on behalf of the brother’s line) all th: 
opponents can deduce title through the widow, and, therefore, 
are bound by the award, and entitled to avail themselves of its 
provisions. 

This being’ so, for the purposes of the first appeal their 
Lordships have only to determine whether the award was bind- 
ing or not, and if binding what is its true construction. 

At first sight it would appear somewhat remarkable that 
Murtaza Husain, whose original contention was that the will 
was invalfd, should have, during the proceedings in the arbitra- 
tion, admitted its validity; but the explanation may be that he 
would have been exposed to “another danger if the will had 


, been invalid, because Zainab-un-nisa’s son did actually put for- 


ward a claim to be treated as if he were his grandfather’s adopt- 
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ed son, or, in the language of section 22 (4) of the Oudh Estates 
Act “in all respects as his own son.” 

After the award had been published the widow, desired to 
make it a rule of Court. The brother opposed this, and gave 
various reasons why the award should not be considered effec- 
tive, and he fought the case up to the Privy Council, when it 
was finally decided against him, and the award was established 
and made a rule of Court. The case in the Privy Council is 
reported in Chowdhry Murtaza Hossein v. Mussumat Bibi Bach- 
urnissa.? 

Murtaza Husain died in 1880, and was succeeded by his 
son, Mustafa Husain, and finally by his grandson, Mujtaba, and 
the Court of Wards on behalf of Mustafa, is the plaintiff in the 
suit first to be dealt with, and the grandson Mujtaba appellant 
in that suit to His Majesty. 

The widow died in 1895, and was succeeded by her 
daughter, who died in 1907, leaving a son, not the one who 
was in being at the time of the original testator’s will, but an 
after-born one, Shafiq-uz-zaman, who, and whose representa- 
tives are, respondents in both appeals. p 

The Court of Wards on behalf of Zainab-un-nisa, the 
daughter, obtained mutation of names upon her mother’s death in 
her favour. The application was contested by Mustafa Husain, 
but he failed, and the Court, on behalf of Zainab-un-nisa, remain- 
ed in possession of the estate till her death, which occurred on the 
30th August, 1907. 

On her death the Court, on behalf of her son, Shafiq-uz- 
zaman, obtained mutation of names in his favour without any 
objection made at the time. 

In November, 1908, the Court released the property to 
Shafiq, who proceeded to dissipate it, borrowing large sums of 
money oh mortgage, and eventually being adjudicated insolvent 
in 1914. 

In 1919 the suit which should be first dealt, with (though it 
is second in order of date as a suit) and the appeal in which has 
been described as the first appeal was launched, as alreatly stated, 
by the Court of Wards on behalf of Mustafa Husain, the son 
of Murtaza Husain, claiming possession of the talukas and shares 
of taluka which had been awarded to the widow. i 

The case made was that the dispositions in the will in favour 
of the children of Zainab-un-nisa were illegal, and incapable of 


taking effect, and that spon her death the plaintiff became entitled 
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under the will and the award and under the general law govern- 
ing the devolution of the estate. 

The case made by the defendants was that upon the true 
construction of the will the widow had been given the estate 
in absolute ownership, and that there was no remainder or 
reversion to accrue toe the brother’s line, and that even if this 
were not so provided by the will the parties by their submission 
to arbitration had left the matter to the arbitrators, who had 
determined plump and plain, as between the two lines, that so 
much of the property went to the brother and the rest to the 
widow, and thaf however much this might have been complain- 
ed of by the daughter as a third party or by her issue, it could 
not be rejected by the brother and those claiming under him, 
and that on the other side Shafiq and those claiming in his right 
could deduce their title from the widow and could avail them- 
selves of the position given to her by the award. 

And this, in their Lordships’ view, is sound. 

Then it was said first that this was not the true construction 
of the award, secondly, that if it was the true construction the 
award was bad, and thirdly, there was a‘sort of composite 
argument that such a construction would make the award so 
patently wrong that it ought not to be accepted. 

The District Judge held that upon the true construction of 
the award the brother was entirely excluded from any interest 
in the property awarded to the widow, and that at any rate, as 
far as he was concerned, it must be taken that thè widow got 
the absolute ownership of the property awarded to her, and this 
view was confirmed by the Court of the Judicial Commissioner 
which has now become the Chief Court. 

There is an abundance of reasons for holding that this view 
is correct. First as to the taluk of Bhilwal with Hasanpur, 
there can be little doubt that the arbitrators intended the widow 
to have an absolute estate in this, which was property coming 
through her father. Secondly, the villages not included in the 
will were divided between the two parties by virtue of the power 
given tothe arbitrators to decide generally upon matters in dis- 
pute between the parties, and as they unquestionably gave half 
of these villages to the brother for an absolute estate, so they 
must hawe intended to give away the other half for a corres- 
ponding estate. Otherwise the reversion in one half was not 
provided for. (Thirdly, the debts on the whole property were 
divided half and half, which would be an unreasonable division 
° if on the one side there was an absolute estate and on the other 


LVI] THE MADRAS LAW JOURNAL REPORTS. 609 


one for life only. Fourthly, the widow had a claim for dower 
which has been wiped out, but in respect of which some compensa- 
tion would naturally be expected. And, lastly, if must be re- 
membered that the arbitrators had all along before their eyes the 


idea of complying, when possible, with the Mahomedan Law, 


and that law, as already stated, would confer an absolute estate 
upon the first taker. 

Their Lordships are of opinion that the view taken by the 
Courts in India on the construction of the award was corseat. 


As to the contention that the arbitrators had not the power 
to decide against the will, and that the award, if construed in 
the ways suggested, would be against the will, their Lordships 
see no force in it. The only respect in which the arbitrators 
could be said to have made an award against the will would be 
that they had excluded, or apparently excluded, the daughter 
and her issue. As to them the question is unintportant, be- 
cause they were not parties to the arbitration and were not 
bound by the award, which is no concern of theirs. 


As between the two parties to the award there was nothing 
contained in it which could be construed as faything more than 
a decision upon the various questions which the parties submitted 
to them. It should be remembered that in the original submis- 
sion power was given to the arbitrators to consider other matters 
beside the will, and that when they recite the second submis- 
sion they state that as regards the properties left by the will 
they are merely construing and explaining matters* which are 
in dispute concerning the will. As was said by the Judicial 
Commissioners, the arbitrators must be deemed to have had 
full authority to put such interpretation on the clauses of the 
will as they thought proper. 

To this it may be added that, as already stated, the ‘brother 
attacked the award and carried his complairtts up to the Privy 
Council, when the award was finally confirmed, and that it does 
not appear that he took the objection ‘that the award travelled 
outside the submission, but if he did take it this objection was 
overruled. 

Their Lordships are therefore of opinion that the case made 
on behalf of the appellant, the grandson of the brother, by the 
manager of the Court of Wards fails. 


If their Lordships had been of a contrary opinion they 


would have required to hear the fufther deferices set up by the 
respondents under the Limitation Act and the Transfer of Pros 
perty Act. These defences, which were supported by the SAC 
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Judge and by the Court of the Judicial Commissioner, were 
also attacked by the appellant. Their Lordships, during the 
course of the argument, forined so clear an opinion upon the 
principal point in the case that they deemed it unnecessary to 
hear argument on thes¢ questions. But one of them will come 
into consideration in respect of me second appeal. This first 
appeal fails. 

The second appeal (namely, 113 of 1926) relates to a suit 
brought by a sister of Shafiq, and the representatives of a de- 
ceased sister claiming against him and his transferees shares 
in the property as having descended from their mother accord- 
ing to the rules of Mahomedan Law. 

The case is shaped in this way. Bechan-un-nisa made a 
will in favour of her daughter, Zainab-un-nisa, and her grand- 
son, Shafiq-uz-zaman. But this will was inoperative under 
Mahomedan Law: because it was made in favour of one of 
the heirs without the consent of the others. 


This proposition may be assumed for the purpose of the 
present decision. 


Then the plaintiffs say that Bechan-un-nisa came into the 
property not “by virtue of succession to her husband Sarfraz 
Ahmad according to the provisions of the Oudh Estates Act, 
but by the operation of the award which must be treated as a 
transfer under section 15 of the Act to a person not qualified by 
section 13, and that so the property got outside the Act, and its 
succession would in future be regulated by the rules which would 
govern the succession to property bought from an outsider. 


They deny that there was any family custom as to succes- 
sion, and say that the succession devolved according to the ordi- 
nary law applicable to Mahomedans. And though it is nowhere 
definitely stated they may perhaps be taken as saying further 
that if there was or is any family custom of descent this custom 
ceased wheneverethe property was taken out of the Oudh Act. 


If, then (they say), the statutory entail was destroyed and 
there either was no family custom or that custom was destroyed, 
the daughter Zainab would have under Mahomedan Law suc- 
ceeded to a share in her mother’s estate, and the other shares 
would have gone to two collaterals. But these latter made no 
* claim, and Zainab was put into possession of the whole property 
through the Court of Watds, and remained in possession and 
„acquired a title by adterse possession to the shares of the col- 
"laterals, and so held the whole property, and the succession to 
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her estate should devolve accordmg to Mahomedan Law, upon 
her son and her daughters. 

Dealing with the point as to the succession of *Bechan-un- 
nisa their Lordships’ notice that the Judges in the Court of the 
Judicial Commissioner agreed with the contention of the appel- 
lant that the effect of the will and of the award was to bring into 
operation section 15 of the Oudh Act, and to take the property 
out of the limitations or entail prescribed by that Act, because the 
brother and not the widow was the person who would have con- 
formed to sub-section (1) of section 13 as the only qualified 
legatee, and a daughter is no heir at all under the Act. This is 
apparently the inference which should be drawn from recent deci- 
sions of the Board such as that in TAakurae Balraj Kunwar 
v. Rae Jagatpal Singh.” 

But the taking of an estate out of the statutory entail does 
not per se render inoperative a statement made in the Act that 
this particular estate descended by custom in a particular manner. 
Their Lordships have, therefore, supposing the plaintiffs to be 
right in their first contention, to see if there was a family 
custom applicable to these properties. S 

In these cases there are two ways in which a custom may 
attach. There might be a custom applicable to all descendants 
from some common ancestor (Iman Baksh is suggested) in 
respect of all estates, or the custom might be limited to the 
capital or principal estate, as, for instance, where there is a 
gaddi. This isewell stated in the judgment of the Subordinate 
Judge. 

Now the talukdar Sarfaraz Ahmad is entered in the second 
list in respect of these very talukas (except Stkandarpur), and 
it is declared by section 8 that as to these very estates there 
is a family custom (not created by the Act but recited in the 
Act) by which these talukas descend to a single heir. 

The mass of evidence, therefore, offered on behalf of the 
plaintiffs to show that there was no family cusfom need not be 
discussed. As to these talukas the Act renders such an enquiry 
idle. 

Their Lordships were reminded that the statement in the 
Act is conclusive only as to the estates mentioned in the Act, 
as was stated in the case, Murtasa Husain Khan v. Mahomed 
Yasin Ali Khan“ but these estates are all mentioned in the 
Act. . ° 


3 (1904) L R. 31 I.A. 132: I.L R. 2 All. 393° (P.C) 
4. (1916) L.R. 43 I.A. 269: I.L.R 38 All. 552- 31 M.L.J. 804 (P.C). 





Pat, 





The Deputy 
Commis- 
sioner of 

Bara Banki 

v. 
The Receiver 
in Bank- 
1uptcy. 


Lord 
Phillimore. 


6l 2 THE MADRAS LAW JOURNAL REPORTS. [ voL. 


Their Lordships therefore agree with the Courts in India 
that the custom was proved as to the estates in question other 
than Sikanderpur. 

Then it is said for the plaintiffs that the will and the award 
mace the estates pass gtherwise than according to the custom: 
This breach of the custom, however, in a particular instance, 
supposing it to have happened, need not destroy it for all time, 
and rf there was a departure made by the exclusion of the brother 
it was done with his consent, and the cession of the immediate hetr 
in favour of the mext hejr cannot be deemed to make a breach in 
the custom. As was well observed by the Judges in the Court ` 
of the Judicial Commissioner the incidents of suceession appli- 
cable to the estate, as laid down by the statute, ceased to be 
applicable, but the family customs governing the succession to 
the estate continued to be applicable. 

Their “Lordships have still to determine the position as to 
the villages which were not part of the original talukas, but 
which were acquired by Sarfaraz Ahmad, and half of which werfe 
assigned by the award to Bechan, and as to the half of the taluka 
of Sikandarpur, Which was similarly assigned to her. 

As to the villages the Courts in India have treated them as 
incorporated with the talukas, and no complaint is made of this. 

As to the half of Sikandarpur it may be treated in the same 
manner. Or it may be looked at in this way: The sanad, 
which gave the limitatidn of primogeniture and brought the 
talukas into List 5 of the Act, was not deprived of all effect 
by the voluntary cession of the brother of Sarfaraz Ahmad, 
and when the half taluka is found in the possession of Zainab 
at her death (however it got there) it should descend to her 
only son secundum formam dont. 

In the opinion of their Lordships the case for the plain- 
tiffs-appellant fails, and it would not be necessary to go further. 

There was, however, a further matter which formed a 
ground of defence for all those defendants who have appeared 
as resporidents before their Lordships; though probably not 
open to some of the respondents who have not appeared. The 
point has been discussed at length before their Lordships, and 
they think it right to express their opinion upon it. It turns 
upon section 41 of the Transfer of Property Act IV of 1882, 
which is in the following terms :— 

Where, with the consent, express or implied. of the persons interested 


sin immoveable property, a person is the ostensible owner of such property 


and transfers the same for consideration, the transfer shall not be voidable 
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on the ground that the transferor was not authorised to make it: provided 
that the transferee, after taking reasonable care to ascertain that the trans- 
feror had power to make the transfer, has acted in good faith ”’ 

The Subordinate Judge thought that this sectidn did not 
afford protection to any of the defendants, but the Judicial 
Commissioners thought otherwise and in «heir Lordships’ view 
rightly. 

Upon the death of Zainab-un-nisa on the 30th August, 1907, 
possession was taken of the estates on behalf of Shafiq by the 
Court of Wards on the 29th November, 1907. In November, 
1908, as already stated, the Court of Wards reléased the estates 
to Shafiq, and this suit was not instituted till the 2nd June, 1914, 
some months after Shafiq had completed his spendthrift career 
by being adjudged insolvent. 

It is said that the claimants were women; but both of them 
had husbands, and one husband was in an official position and 
understood business. They were not ignorant of the state of the 
family and of the descent of the property and of such clatns as 
they might have to share in the succession. In fact, one of them 
had some discussion and negotiation on the subject with Shafiq. 
The wives, and after the death of one, her repfesentatives were 
receiving allowances from the Court of Wards, such as are usually 
made to junior branches when the estate vests in one heir. 
It is dificult to suppose that they were entirely ignorant of the 
way in which Shafiq was encumbering the estate. This seem; 
to their Lordships to satisfy the first condition of the secticn. 
Shafiq was allowed to be the ostensible owner of the “property 
with the implied consent of the claimants. 

As regards the second condition the Bank which tovk the 
principal mortgage certainly took reasonable care to ascertain 
that the “transferor had power to make the transfer.” 

Then the other respondents who purchased under arrange- 
ments made for realising parts of the property in order to dis- 
charge part of the encumbrance of the Bank, must equally he 
held to have taken reasonabkk care. 

Both appeals fail. In the appeal brought on behalf of 
Mujtaba Husain, their Lordships will humbly advise His Majesty 
that it should be dismissed with costs, and that the three sets of 
respondents who appeared separately are entitled to their several 
costs. 

As to the appeal brought by Zarif-un-nisa Bibi and others, 
their Lordships will humbly advise His Magesty that it should be 

dismissed with costs. i 
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Solicitors for appellant: Barrow, Rogers & Nevill. 
Solicitors for respondent No. 4: Watkins & Hunter. 


Solicitors for respondents Nos. 5 and 15: Hardcastle 
Sanders & Co. 


Solicitors for. respondents Nos. 9, 10, 11 and 14: T. L. 
Wilson & Co. 
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PRIVY COUNCIL. l 
[On appeal fron the High Court of Judicature at Fort William 
in Bengal. | 
PRESENT:—-Lorgp ATKIN, LORD SALVESEN AND SIR JOHN 
WALLIS. 


Ramdutt Ramkissen Dass - 1. Appellants* 
v. 
E. D. Sassoon and Company .. Respondents. 


Arbitration proceedings —Arbitration Act. 1899—Limtitation Act—A bpli- 
cability of—Arbitrator—Lenal defences, includina defence of Idmttattan— 
Duty to give effect to—Prior mfrectnous arbitramon praceedinas before 
arbitrator cotthout Surisdiction—Subceguent proceedings in respect of same 
claim before arbitrator mith surisliction—Continnation of former proceedinas 
or fresh proce@dings—Twne spent in former proceedings—Deducthon of in 
subsequent proceedings—Limttation Act, S 14—-Analogy of—Applcabiltty 
—“ Civiu Proceedings in a Comurt’’—Meaning of. 

The Indian Limitation Act, 1908,.applies to arbitration proceedings, and 
an arbitrator acting under an ordinary submission to arbitration is hound 
to give effect to all legal défences, including a defence gundtr any statute 
of limitation. 

Although. the Limitation Act does not in terms apply to arbitrations, in 
mercantile references it is an implied term if the contract that the arbitrator 
must decide the dispute according to the existing law of contract, and every 
defence which would have been open in a Court of Law can be equally 
proponed for the erbitrator’s decision unless the parties have agreed to 
exclude that defence. 

Under an arbitration clause contained tn a mercantile contract, arbitration 
proceedings were started in 1915, and they resulted in an award That 
award was, however, ultimately set aside by the Privy Council on the 
ground of want of §urisdiction of the arbitrator appointed In 1922, arbitra- 
tion proceedings were against.started in réspect of the same subject-matter 
before an arbitrator duly appointed. 

Held, that the subsequent proceedings were not a mere contnuation of 
the former arbitration proceedings. 


Arbitrations under the Indian Arbitration Act are not prosecuted by filing 
suits and preferring appeals from the decrees in such suits, but by procuring 
awards and filing them in Court and resisting applications to set them aside. 
The analogy of S 14 of the Indian Limitation Act requires that an arbitrator 
should exclude theetime spent ên prosecuting in good faith the same claim 
before an arbitrator who gras without jurisdiction. 





*P.C. Appeal No. 107 of 1927. 24th January, 1929. 
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‘í Civil Proceedings in a Court?" in S. 14 of the Limitation Act must be 
held to cover Civil Proceedings before arbitrators whom the parties have 
eos for the Courts of Law to be the Judges of the disputes between 

em 

Appeal No. 107 of 1927 from an order of the High Court, 
Calcutta, dated the 8th November, 1926, which on appeal affirm- 
ed an order passed by the said High Court in its original juris- 
diction on the 19th April, 1926, and dismissed the appellants’ 
application to have an award set aside and taken off the file. 

The material facts for the case are set out in their Lordships’ 
judgment. The previous stage of the case beforethe Privy Council 
is reported in Sassoon & Co. v. Ram Dutt Ramkissen Dass.t 


On the 3rd March, 1926 the opinion of the Court on the 
questions propounded by the arbitrators in their award, was deli- 
vered by Sanderson, C.J. and Rankin, J., and the same was added 
to and formed part of the award. 

The opinion of the learned Judges was (1) that dhe defence 

of limitation could be raised in the matter in question; (2) thar 
in the circumstances of the case the respondents’ claim was not 
in fact barred by limitation. 
The reasons given for the opinion may pE summarised as 
follows: 

Question 1.—That though the Indian Limitatiorw Act does not 
in terms apply to arbitration proceedings, it must be presumed that 
the parties to a submission to arbitration intend, unless they express 
themselves to the contrary, that their rights in the arbitration shall 
be the same as if they were being investigated by a Court of Law. 
That in the submission to arbitration in the present case, no contrary 
intention was expressed and that therefore the defence as to limita- 
tion was open to the appellant. 


Question Z.—- That the respondents’ claim was not a new claim, 


that in respect thereof they claimed arbitration in July 1915, which , 


was withm the time allowed by the law of limitation governing 
suits, that the first arbitration was infructuous because of want of 
jurisdiction in Mr. Singleton as sole arbitrator, that the second 
arbitration before Messrs. Dredge and Henderson was in the nature 
of a trial de novo of the same claim, and that therefore the res- 
pondents’ claim was not barred by limitation. : 

On the 30th March, 1926 the appellants filed on the original 
side of the High Court at Calcutta the petition out of which the 
present appeal to the Privy Council arose. The petition set out 
that the learned Chief Justice and Rankin, J., had delivered their | 
opinions on the questions submitted to them and had ordered that `° 
such opinions should be added to and ferm part ofthe award. The 


petition submitted that the award was bad and should be set aside in. 
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as much as there was an error patent on the face of the award and 
the award was otherwise invalid and inoperative. 

This petition was dismissed by Buckland, J., on the 19th April, 
1926. The learned Judge stated in his order: 


“The object of the,gapplication 13 to secure an order that the award 
made by the arbitrators may be taken off the fle The ground, stated shortly, 
is that the award is bad by reason of an error of law on the face of iL 
The arbitrators propounded certain questions for the opinion of the Court, 
The opinion of the Court as to such questions was delivered by the learned 
Chief Justice and my learned brother Mr. Justice Rankin on the 3rd March, 
1926 and they directed that ther opinion on the special case should be added 
to and form part of the award. In so far as such opinion forms a part of 
the award it is not appealable but it is contended that ıt amounts to an error 
in law on the face of the award. Consequently I am invited to hold that such 
opinion is wrong and that there is an error in law on the face of the award 
which should result in this award being set aside. Whether I should arcept 
such opinion or whether I should not accept it and hold that the contention 
of the applicant 1s correct, the result will be that in either case there will be 
an appealable order which will enable the-matter to be taken by successive 
stages to the highest tribunal to which the parties have access. Learned 
counsel has frankly stated that this 1s the position and in the circumstances 
he has rightly anticipated that, though the opinion of my learned brothers is 
open to review before this’ Court in the circumstances in which the matter :s 
now brought forward, I should not be prepared to do so, and in the circum- 
stances therefore thMonly course to pursue is to dismiss this application with 
costs. ’’ 


From the order of Buckland, J., dated the 19th April, 1926, the 
appellant appealed to the High Court at Calcutta in its Civil Ap 
pellate jarisdiction. The appeal was heard before Rankin, C.J. 
and Ghose, J., who on the 8th November, 1926, dismissed the ap- 
peal. The judgment of their Lordships was deliyere§ by Rankin, 
C.J. and the material portion of it is as follows :— 


“This appeal comes before us quite formally It appears that on the 
3rd March, 1926 a Division Bench of this Court presided over by the then 
Chief Justice decided certain pomts of law which had been stated for the 
opinion of the Court by arbitrators under the provisions of the Indian Arbitra- 
tion Act- . . . Thereupon the opinion of the Court by a process to be 
found in the Indian Arbitration Act and in our Rules became part of the 
award, and the effective award was based upon the opimon of the Court 
as therein expressed. The present appellants had been desirous to take 
the questions whieh were then decided to His Majesty in Council for a 
further opinion, but it was ruled against them that an appeal did not lie to 
the Privy Council from a mere opinion of this Court on a case stated by 
arbitrators. Accordingly the present appellants moved the learned Judge 
of the Court below (Buckland, J.), to set aside the award on the ground that 
it disclosed errors of Jaw on the face of it, the reasoning being that the 
judgment of this Court upon which it, (se, the award) was based was 
wrong in law, and it being manifest that the award was based upon that 
judgment the award itself could be set aside on the merits as disclosing 
an error of law on the face of ıt. The learned Judge (Buckland, J.), not 
unnaturally felt himself bound by the opinion of the Division Bench and 


-was not prepared to inteffere on the footing that the Division Bench took 


an, erroneous view The appeal now comes before us as another Division 
Bench co-ordinate with the one which really tmed out these pointe. 
B 
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Mr. S. M. Bose for the appellants very properly states that he does not expect 
that this Court should revise the opinion of the Division Bench 
which has already dealt with the matter. It is necessary, however, that 
he should come to us on his way to the Prvy Council, and, though that 
appears to be a perfectly correct course the appeal must be dismissed 
with costs”? _ 
: hee 

From the said appellate order of the High Court, dated the 
8th November, 1926, the present appeal was preferred to His 
Majesty in Council. ` 

De Gruyther, K.C. and Wallach for appellants. 

Dunne, K.C. ant Hyam for respondents. 


24th January, 1929. Their Lordships’ judgment was de- 
livered by 


Lorp SALVESEN.— This is an appeal from an order of the 


High Court of Judicature at Fort William in Bengal, dated the | 


&th November, 1926, which on appeal confirmed an order passed 
by the said High Court in its original jurisdiction on the 19th 
April, 1926, and dismissed the appellants’ application to have 
an award set aside and taken off the file. 

The material facts which are not in dispute have been so 
fully set forth in the judgment now under revigw that the barest 
summary is all that is required to raise the two questions of 
law on which their Lordships have to decide. Under various 
contracts between the 16th September, 1913, and the 2nd March, 
1914, the appellants sold to the respondents certain quantities 
of jute. The contracts were all in a, form approved by the 
Calcutta Baled Jute Trade Association and contained, an arbi- 
tration clause such as is usual in mercantile confracts at the 
present day. The reference is in the widest form and submits 
to arbitration “any disputes arising out of or in any way relat- 
ing to this contract or to its construction or fulfilment between 
the parties hereto and whether arising before or after the date 
of expiration of this contract.” The clause also imports the 
rules and by-laws of the Association which provide machinery 
for carrying out the reference in the event of one of the parties 
falling to appoint an arbitrator within 48 hours after having 
been called upon to do so. 

As the respective deliveries of jute sold under the contracts 
were made questions afose as to the quality of the goods supplied 
by the appellants and the respondents had to submit to large 
deductions in respect of alleged inferiority of quality. The cause 
of action arose at different times, but % is not material to consider 
the exact dates as the respondents showed due diligence in making 


their claims, for these were formulated in July,.1915, when a” 


R—/78 7 e 
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demand for compensation for breach of contract was made on the 
appellants, who refused to consider same. 

On the 15th July, 1915, the respondents appointed an 

arbitrator to act on their behalf and called upon the appellants 
to appoint an arbitrator on their behalf, which after some delay 
they did in December, 1915. The appellants were, however, 
obviously not anxious that the arbitration should be proceeded 
with, and they endeavoured to obtain delay in every way that 
was open to them. Their arbitrator, Babu Gossain, refused to 
meet with the respondents’ arbitrator, Mr. Allen, and ultimately 
Mr. Allen retired frem the reference on the 7th March, 1916, 
and Mr. Singleton was appointed as arbitrator on behalf of the 
respondents in his place. The latter was equally unsuccessful in 
his efforts to get Babu Gossain to meet him, and after many 
excuses the latter on the 30th July, 1916, withdrew from the 
matter. On the 27th July, 1916, the respondents wrote to the 
appellanfs a letter, referring to the retirement of Babu Gossain, 
and adding “we therefore call upon you to appoint an arbitrator 
to act on your behalf in the place of Babu Gossain within 48 
hours, failing which we shall apply to the Baled Jute Association 
to make an appeintment on your behalf in accordance with By- 
Law 15 of the Association.” ‘To this letter the appellants replied 
on the 31st July as follows:— 

““The time limit under the Indian Arbitration Act is over, and we regret 
that we cannot agree to further extension of time Regarding your 
suggestion that you will ask the Chairman of the Association to appvint 
an arbitrator, we beg to ‘point out that the Chairman was na authority 
to overrede the provision of the Indian Arbitratiof? Act. Further, we 
hold that the dispute to settle which this arbitrayon was agreed upon 
does not come under the terms of the Allied Baled Jute Association Contract 
so the Chairman cannot exercise his mght under the contract ’’ 

To this letter the respondents replied rejecting the conten- 
tions of the appellants and calling upon them to appoint an ar- 
bitrator to act on their behalf within seven clear days from the 
date of their latter, in default of which they stated that they 
would appoint their own arbitrator as sole arbitrator in the re- 
ference in accordance with the provisions of the Indian Arbi- 
tration Act, section 9 (b). As the appellants made no further 
appointment, the respondents appointed Mr. Singleton to act as 
sole arbitrator, which he accordingly did, and in the end made 
an award of Rs. 68,574. His award, which was dated 28th 
September, 1916, was duly filed and a warrant was issued direct- 
ing the sheriff to levy the amounts awarded by seizure of the 
appellants’ goads, and this was done. 

The appellants thereafter, on the 8th January, 1917, brought 
a suit for a declaration that Mr. Singleton’s awards were void 
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and inoperative on the ground that his appointment as sole arbi- 
trator was illegal. 

On 7th April, 1920, the Judge of the first instance upheld the 
award, but on appeal to the High Court at Fort William this 
judgment was reversed and an appeal taken by the present 
respondents to the Privy Council was dismissed. 

_ These proceedings occupied a considerable time. It was not 
until 13th December, 1920, that the-decision of the High Court 
was pronounced and the decision of the Judicial Committee of 
the Privy Council was only issued on the 20th July 1922. Taking 
either of these dates, much more than three years had elapsed 
from the date when the cause of action had arisen. On the 
13th December, 1922, the respondents again demanded from the 
appellants the amount which they claimed under the 11 contracts, 
and on the 28th December appointed Mr. W. G. Dredge as 
_ arbitrator. The appellants declined to appoint an arbitrator on 
the grounds that the alleged claims were barred by limitation. 
On the 16th March the Chairman of the Baled Jute Association 
nominated Mr. D. S. Henderson to act as arbitrator with Mr. 
Dredge. The appellants thereupon on the 10th April, 1923, 
applied to the High Court for an order reviewing the various 
submissions to arbitration. After sundry proceduré a consent 
order was made on the 15th August, 1923, that the matter in 
dispute be referred to the arbitration of the two arbitrators 
appointed to “deal with the matter and to make their award 
in the said refenence and at the same time to state a special 
case for the opinion of this Court [the High Court] ðn the legal 
question of whether the defence of limitation can be raised in 
these matters and if so whether the claim is barred.” 

The arbitrators having awarded a sum of Rs. 98,258-11-3 
stated a case in accordance with the High Court’s order. This 
was decided on the 3rd March, 1926. The High Court held that 
the arbitration proceedings had been in fact instituted on the 
15th July, 1915, and therefore within the period of three years 
prescribed by the Limitation*Act. It is from this order that 
the appeal has now been brought. ° 

The first question of law which arisés is the important 
general one, whether the Indian Limitation Act, 1908, applies to 
arbitration proceedings. The relevant section of that Act is 
section 3—“Subject to the provisions contained in sections 4 to 
25 inclusive, every suit instituted, appeal preferred and applica- 
tion made after the period af limitation prescribed therefor by 
the first schedule shall be dismissed, although limitation nae not 
been set up as a defence.” 
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Their Lordships will consider subsequently what effect, if 
any, is to be given to sections 4 to 25, but it is admitted that 
Art. 115 of the first schedule is that which applies to the subject- 
matter of the present suit. It is expressed as follows:—‘‘For 
compensation for the preach of any contract expressed or implied 
not in writing registered and not herein specially provided for,” 
and the period of limitation is three years. 

It will be observed that section 3 has in view primarily suits, 
appeals and applications made in the law courts and makes no 
reference to arbitration proceedings. Their Lordships were 
not referred to any case decided in India as to whether this 
clause can be extended by analogy to arbitration proceedings, 
but similar language is employed in the English Statute of Limi- 
tations, and the question has been considered and decided in 
one case in England. This is the case of Astley and Tyldesley 
Coal ande Salt Co. v. Tyldesley Coal Co.* In that case it was 
held by the Divisional Court consisting of Bruce and Ridley, JJ., 
ma 


“a submission to arbitration does not per se exclude the Tight of 
either party to raige the defence ot the Statute of Limitations, but if it 
be intended to exclude such a defence an express term to that cffect must 
be imported mto the agreement of submission ’ 

In his judgment Bruce, J., said: 


““There is nothing in the submission to take away the right of the 
Tyldesley Coal Company to raise any defence in relation to their liability 
to damages It seems to me unreasonable that parties to a submission 
should be precluded from raising the defence of the Satu of Limitation 
unless a Provision to that effect be drawn up and embodied in the sub- 


mission ’ 

Previous to that decision there had been general statements in 
other eases which lay down more clearly the principle upon which 
the decision must be taken to have proceeded. In Aubert v. 
Mase” Chambre, J., said: “There is no doubt that an arbi- 
trator is bound by the rules of law like every other Judge,” 
and in Jager v. Tolme,* the Judge said: “The Council [that was 
the Council of the London Prodyce Clearing House] are to 
give a decision. They are to decide and in the absence of fuller 
and wider powers expressly given, that means to decide accord- 
ing to the legal rights of parties.” The decision in Tyldasley’s 
case was cited in a recent case that came before the King’s 
Bench Division, Board of Trade v. Cayszer Irvine & Co." In 
the course of his judgment, Rowlatt, J., before whom the case 
first came, saidsthat: . 


1. (1899) 68°L.J., Q.B., p. 252. 2. (1801) 2-Bos. & P. 371, 375: 
3. L-R. (1916) 1 K.B. 939 and 953. 4 L.R: (1927) 1 K.B. 269. 
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‘ithe Statute of Limitations (21 Jac. 1 Cap 16) does not in terms 
apply to arbitrations. It does not affect the debt It only limits the 
remedy, and therefore ıt seems to me that in an arbitration it is a question 
of construction whether the submission requires the arbitrator to follow 
the analogy of the Statute ’’ 


In the Court of Appeal Lord Hanworth, M.R., found it 
unnecessary to consider this question, Which as he observed in- 
volved the point whether Tyldesley’s case was correctly decided. 
Scrutton L.J., reserved to himself liberty to consider “when the 
case arises whether it was rightly decided” and Romer, J., also 
reserved his opinion upon that point. The case was taken to 
the House of Lords and is reported in Board of Trade v. 
Caysér Irvine & Co.* Viscount Cave in giving judgment, said: 

“My Lords, I am far from wishing to throw doubt upon the view 
which has been commonly held, and which was affirmed by the decision 
of a Divisional Court in the case of In re Asiley and Tyldesley Coal and 
Sali Company v. Tyldesley Coal Compans, that an arbitrator acting under 
an ordinary submission to arbitration is bound to give effect to all legal 
defences, including a defence under any statute of limitation. A decision 
against that view might seriously prejudice the practice of referring dis- 
putes to arbitration; and, while I am unwilling to pronounce a final opinion 
upon a question which does not really arise in this case, I certainly say 
nothing which is adverse to the view to which I have referred ’’ 


None of the other Judges who took parj in the decision of 
that case found it necessary to express any definite opinion upon 
the point, although for the purposes of the decision they were 
content to assume it. Such being the state of the authorities 
(the paucity of which may be explained by the fact that where 
contracts gontain an arbitration clause the parties usually con- 
template that their dispute will be disposed of), theis Lordships 
are of opinion that the law was correctly laid down in Tyldesley’s 
case. Although the Limitation Act does not in terms apply 
to arbitrations, they think that in mercantile references of the 


kind in question it is an implied term of the contract that the, 


arbitrator must decide the dispute according to the existing law 
of contract, and that every defence which would have been open 
in a Court of Law can be equally proponed for the arbitrator’s 
decision unless the parties have agreed (which is not suggested 
here) to exclude that defence. Were it otherwise q claim for 
breach of a contract containing a reference clause could be 
brought at any time, it might be 20 or 30 years after the cause 
of action had arisen although the legislature has prescribed 
a limit of three years for the enforcement of suctt a claim in 
any application that might be made to the law Courts. $ 

Their Lordships are accordingly of opigion that the first 
question of law must be answered in the affirmative. 


5. L.R. (1927) A.C, 610. 
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The next question which arises is whether limitation applies 
in the present case so as to bar-the claim of the respondents under 
the award which they have obtained. The Judges of the High 
Court held that the arbitration proceedings which resulted in 
the award now under consideration were in effect a mere con- 
tinuation of the former proceedings which had been instituted 
on the 15th July, 1915, but which proved abortive through want 
of jurisdiction of the arbitrator appointed. Their Lordships 
are unable to agree in this view. They think that these pro- 
ceedings came to an end with the decision of the single arbitrator 
whose award was ultimately set aside and that the proceedings 
instituted at a later date after the decision in the Privy Council 
had been announced cannot be regarded as a mere continuation 
of the first proceedings. It is quite clear that where a suit has 
been instituted in a Court which is found to have no jurisdiction 
and it is found necessary to raise a second suit in a Court of 
proper jurisdiction, the second suit cannot be regarded as a 
continuation of the first, even though the subject-matter and 
the parties to the suits were identical. The hardships that might 
arise in such a casa have, however, been expressly provided for 
by the sections to which reference will now be made. 

The Indian Limitation Act, unlike the corresponding English 
Act, contains an elaborate code of provisions which deal, inter 
alia, with the mode of computing the period of limitation pre- 
scribed for any suit, etc, and also with the exclusion from 
the period.of limitation of time which has bees occupied in 
legal proceedings. The clause specially founded on > 14 (1), 
is as follows:— 


‘In computing the period of limitation prescribed for ay aiit the 
time during which the plaintiff has been prosecuting with due diligence 
nother civil proceeding, whether in a Court of first instance or in a 
Court of Appeal, against the defendant, shall be excluded, where ‘he 
proceeding is founded upon the same cause of action and 1s prosecuted in 
good faith in a Court which, from defect of jurisdiction, or other cause 
of a like nature, is pnable to entgrtain it 


There is a similar provision as ¢o “applications” and ap- 
pended to the section there is this explanation :— 


‘*For the purposes of this section, a plaintiff or an appellant resisting 
an appeal shall be deemed to be prosecuting a proceeding.’’ 


It may be assumed that it had been ascertained before these 
provisions were formulated that there was a serious risk of 
injustice arising if the period of limitation, which is in many ~ 
cases shorter than ‘in England, should be too strictly applied. In 
Indian. litigatiom it is consistent with the experience of their 
Lordships that the time necessary for the decision in a suit may 
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be of much longer duration than one is accustomed to in the P. C. 
Courts of Great Britain. Hence the necessity for some pro- Bandat 
vision to protect a bona fide plaintiff from the copsequences of Ramkissen 
some mistake which had been made by his advisers in prosecut- pai 





ing his claim. in D. Sas- 

tawanan + #OON a 
Holding, as they did, that the proceedings before the second Company. 

arbitrators were merely a continuance of the first arbitration, Lord 


it became unnecessary for the learned Judges of the High Court Salvesen. 
to deal with the question. It had, however, been dealt with 
by Greaves, J., in the application which the appellants made to 
revoke the submission to the arbitrators and to restrain the 
present respondents from taking arbitration proceedings thcre- 
under. He said: 

“Tt remains for me to decide whether in computing the penod of 
limitation the time occupied in prosecuting the proceedings above referred 
to is to be excluded. It is urged that having regard to the wording of 
section 14 of the Limitation Act this section cannot apply ‘This argument 
however does not seem to me to be well founded If limitation, as I think 
it does, applies in arbitration proceedings, the law of I:mitation applicable 
is that laid down in the Limitation Act, 1908, which 1s expressed to apply 
to suits, appeals and certain applications to Courts If, therefore, this 
Act is to be applied to arbitration proceedings notwithstanding the words 
above referred to, I see no reason why section 14 of the Act should not 
apply. If it is said that the wording of the section is not apposite to 
arbitration proceedings it could equally be said that the wording of the 
Act itself is not apposite In my view, therefore, . . . in computing 
the period of limitation the time occupied ın the proceedings which ended 
in the decision of the Judicial Committee 1s to be excluded.’’ 

Their Lordships are in agreement with the reasoning of the 
learned Judge. Arbitrations under the Indian Arbitration Act 
are not prosecuted by filing suits and preferring appeals from 
the decrees in such suits, but by procuring awards and filing 
them in Court and resisting applications to set them aside. In 
their Lordships’ opinion the analogy of the Indian Limitatior 
Act requires that an arbitrator should exclude the time spent 
in prosecuting in good faith the same claim before an arbitrator 
who was without jutisdiction. The Limitation Act has no 
application in terms to arbitration proceedings and as Greaves, 
]., has pointed out, if the words “suit instituted, appeal preferred, 
and application made” in section 3 are to be applied to arbitra- 
tion proceedings it seems to follow that the same interpreta- ° 
tion must be put upon them in section 14, and that civil pro- 
ceedings in a Court must be held to cover civil proceedings 

«before arbitrators whom the parties have substituted for the 
Courts of law to be the Judges of the dispate between them. i 
There is no question here that the respoħdents were prosecuting 
with due diligence their claim against the appellants and that the 
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second arbitration was founded on the same cause of action and 
was prosecuted in good faith before the previous arbitrator who 
from defectof jurisdiction was found not competent to exercise 
jurisdiction in the matter. If the period in question during 
which the respondents’ claim was held up because of the proceed- 
ings instituted for the purpose of setting aside the first award 
and in obtaining final judgment on that question is excluded 
from the period of limitation, there can be no doubt that the 
respondents here were within the period prescribed. The result 
is that the anomgly is avoided of there being a different period 
of limitation in certain “cases where a dispute has been referred 
to arbitration from that which is applied to disputes dealt with 
in the ordinary Courts. 

For these reasons their Lordships will humbly advise His 
Majesty that the appeal ought to be dismissed with costs to the 
respondents. - a © 

Solicitors for appellants: W. W. Box & Co. 

Solicitors for respondents: Sanderson Lee & Co. 


KCJ.R. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR.” Justice WALLACE AND Mr. JUSTICE 
MADHAVAN NAR. 


Meenakshisundaram Pillai .. Appellani* (Respt.-Deft.) 
+ 


v. 
Chokkalinga Pathan and another .. Respondents (Plf.-Respt.). 


Crud Procedure Code (V of 1908), S 47 and O. 21, R. 6—Execuiing 
Court—Order derecting the properties tp be sold in lots and firwmg the 
market value of them and the upset price—Judictal or administrative ordcr— 
* Appeat—Dectston as to the order in which the properties are to be sold— 
Whether appealable 


An order of the Executing Court directing that certain properties of 
the judgment-debtor be sold in certain lots and fixing the market value of 
such lots at certainefigures and also the upset price for each lot does not fall 
under section 47 of the Civil Proceduree Code and is, consequently, not 











*C.M.A. No. 347 of 1928 16th January, 1929 
Reporter’s Note—-The statement at page 3 of the printed judgment 
‘that “It ig from this order that the appeal ‘has now been brought,’’ is . 
apparently g shp The order there referred to is the opinion, dated the 
3rd March, 1926, delivered on the ‘‘special case,’’ and, as pointed out by 
* Rankin, C.J., in the order, dated the 8th November, 1926, an appeal does 
not lie to the Privy Council_from a mere opinion of the Court The 
appeal to their L&rdships was (as stated in the opening paragraph of 
e their judgment) „technicafy from the appellate order, dated the 8th Nov. 
1926, though no doubt in -substance it challenged the correctness of the 
opinion on the special casee—KJ.R. 


- 
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appealable, although a decision as to the order ım which the properties 
are to be put up for sale will be appealable if it affects the rights of co- 
defendants inier se. š 

Case-law discussed. 4 

Per Wallace, J—Where an order of the Executing Court does not 
affect rights, liabilities or equities, of the parties to the decree, it is not a 
judicial order and no appeal hes 


Appeal against the Order of the Court of the Subordinate 
Judge of Kumbakonam, dated 20th July, 1927 and passed in E.P. 
No. 197 of 1927 in O.S. No. 19 of 1924. 

K. S. Jayarama Atyar for appellant. . 

K. Bhashyam Atyangar and T. 3. Subramania Aiyar for 
respondent. 

The Court delivered the following 

Jupcments. Wallace, J —~This Civil Miscellaneous Appeal 
is against the order of the Lower Court in a matter in execution. 
That Court has directed that in a sale proclamation certain pro- 
perties be sold in certain lots and has fixed the market value of 
such lots at certain figures and also the upset prices for each lot. 
The appellant objects that the lots are too large and the figures 
of market value too small and appeals on these grounds. 

The preliminary objection is taken by fhe respondent that 
no appeal lies. The order of the Lower Courf is admittedly 
passed under Order 21, Rule 66 (2) (e), Civil Procedure Code, 
which directs the Court to set out in the sale proclamation as 
fairly and accurately as possible such information as it considers 
material fOr the purchasers to know. Orders under Rule 66 
are not appealable as such, and an appeal will fie only if the 
order can be brought within section 47, Civil Procedure Code, 
as an order deciding a question between the parties to the suit 
“relating to the execution of the decree.” This language is in 


its terms very wide and might be easily construed to cover 


every kind of order passed in execution proceedings; but clearly 
that was not the intention of the legislature. If that were the 
test, any order passed under Order 21 would be appealable and 
it would be unnecessary artd misleading to state under Order 43 
that appeals will lie from Orders under Rules 34, 72 and 92, of 
that order. In order to find out the test which Courts have in 
practice applied in deciding whether an appeal lies from an order 
under Rule 66 by force of section 47 it is necessary.to consider 


some of the reported rulings available. A 


7 The leading case for this Cougt is the Full Bench case in 
Sivagami Ach v. Subramania Aiyar* Under the old S. 287, 


—©@ 





1. (1903) LL.R. 27 M. 259: 14 M.L.J. 57 (F.B.). 
R—/9 . 


Wallace, J. 


Wallace, J. 
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corresponding to Order 21, Rule 66, it was laid down that none 
of the proceedings of a Court under section 287 is an order within 
the meaning of section 244, now section 47, and appealable. In 
that very case one of the grounds of appeal was that the market 
value had been wrongly stated in the sale proclamation and 
another was an objection to the lots in which the Court had 
„ordered the property to be sold. The Full Bench held that 
such proceedings are of an administrative character and not 


- judicial. It 1s pointed out that the application of that decision. 


to similar proceedings under the new Code of 1908 has been 
doubted by a Bench of this Court in-Kavertbai Ammal v. 
Metha & Sons? the question there being the appealability of 
an order by a learned Judge on the Original Side of the High 
Court refusing to alter the upset price in the sale proclamation. 
The actual decision however proceeded on a different footing, 
namely, that the order was not a judgment within section 15 of 
the Letters Patent. It will be true therefore to say that the ' 
remarks therein as to the correctness of Sivagami Achi v. Subra- 
mama Atyar’ are themselves obtier. In a later very similar 
case reported in Tgwker & Sons v. Harsook Doss Chonghall,? 
the learned Chief Justice himself, who was a party to the 
Kaveriba Ammal v. Metha & Sons’ case, held that he was bound 
by the decision in Sivagami Achi v. Subramatta Aiyar.* The 
question whether the slightly altered wording of Rule 66 com- 
pared with the old section 287 really affects the application of 
the Full Bench decision was considered by a Bench of this 
Court in Lanka’ Rama Naidu v. Lanka Ramakrishna Naidu,‘ 
and answered in the negative. No doubt it has been held that 
a decision as to the order in which property is to be put up 
for sale, may be appealable if it affects the rights of co-defend- 
ants inter se, for example, in a case of execution of a decree on 
a mortgage where the interests of the owners of the items of 
mortgaged property will be seriously affected by the order in 
which the properties are sold. This was the position in Vedaeviasa 
Aiyar v. The Madura Hindu Labha Nidhi, Lid,” where it was 
held that such an order is not purely administrative but one 
affecting substantial rights, and therefore that the Full Bench 
ruling will not apply. The ruling in Narasimha Rao v. Subba- 
rayudu’ to which one of us was a party is on a similar 





1. (1903) I.L.R. 27. 259. 14 M.L.J. 57 (F-B ) 

2 (1923) 46 M.L.J. 74 3. (1923) 45 M.L.J 611. 

e 4, (1923) 46 M.L.J. 192 5, (1923) 45 M.L.J. 478. 
6. (1926) 51 M.L J. 135. 
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position, and to the same effect. In TAtruvengadasami Atyangar ., 


v. Govindasami Odayar," it was held that an executing Court is 
under no obligation to determine market values for the purpose 
of a sale proclamation, but that if it does its decision is a 


judicial act. The decision on the latter point. was not neces: , 


sdry for the purpose of the case since tfle complaint before the 
Court was not that the Lower Court had wrongly determined 
the market value but that it had not determined it at all. Per- 
haps in consequence the attention of the Bench was not drawn 
to the other rulings of this Court quoted above, except to Nara- 
Stmha Rao v. Swubbarayudu.® In” Rukmani Ammal v. 
Palaniappa Chettior® another Bench has again laid down that 
orders under Rule 66 are administrative and not judicial. 

It appears to me advisable that in these matters the prin- 
ciple of stare decisis should operate. I may point out how- 
ever that the view of the Full Bench has been adopted in 
Bombay—see Krishna Rao v. Krishna Rao." In Calcutta—see 
Deokt Nandan Singh v. Bansi Singh and Panch Duar Thakur 
v. Mani Ram. In Patna—see Deokitandan Singh v. Rajah 
Dhakeswar Prasad Narain Singh,™ Saurendra Nath Mitra v. 
Mritunjay Batarji* and Mohit Narain Jha’v. Thankan Jha," 
Allahabad—see Ayudhia Prasad v. Gopi Nath?” and that no 
ruling of any Court directly to the contrary has been cited. I 
can see no good reason for not accepting the principle which 
has up till now generally been followed in this Court, namely, 
that where ‘the,order does not affect rights, liabilities or equities, 
of the parties to the decree it is not a judicial order’and no appeal 
lies. I cannot see how the rights or liabilities or equities inter 
se of the parties to the decree are in question in the present 
order while it is always open after the Court sale to a party 


who considers himself aggrieved by the result to show that the 


market prices set out in the sale proclamation were so grossly 
inadequate as to amount to an irregularity sufficient to justify 
the Court in setting aside the sale. I would therefore hold 
that no appeal lies and I dfsmiss the Civil Miscellaneous Appeal 
with costs. 

Madhavan Nair, J—I agree with the order proposed by 
my learned brother. As I was a party to the decision in Nara- 
simha Rao v. Subbarayuds,® I would just add a few words. 
ææ (1926) 51 M.L.J. 1335 7 A I L.R. 51 M., 655: 55 M.L.J. 363. 


8 1928 M.W.N. 569 9. @928) I L.R. 52 Bom. 444. 


10. (1911) 16 C.W.N. 124. 11 TE 16 W.N. 970. 
12 (1916) 2 P.L.J. 13 13 (1 


14. (1925) 4 Pat 731, 15. (1917) ILL.R, 39 All. 415. 


) 5 Pula}: 270. . 
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Moenakebl’ The appealability of the Lower Court’s order in that case was 


piat beyond -question and this is not now disputed before us; for, 
hikkaliige ° by that ordgr the Subordinate Judge directed the sale of the 
Pathan; mortgage property in a certain order; in other words, a question 


dhavan , at issue between the parties relating to the sale of their respec- 
Natr, J. tive- properties and which may have a very important const- 
quence to them was conclusively determined by it The same 
cannot be said about the order that is now under appeal. 
Accepting the argument that it is a judicial order it does not 
necessarily follow that it is appealable under section 47, Civil 
Procedure Code. As the order in question does not determine 
any question relating to the rights and liabilities of the parties 

titer Se, I hold that it is not appealable. 
N.S. ; Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE - AT MADRAS. 
PRESENT: —Mr. Justice WALLER AND MR. JUSTICE 


PANDALAL 

Panchanatham Pillai .. Prisoner. * 
Pancha- Indian Evidence Act (I of 1882), S 2%—Magistrate—Juge d’, Instruc- 
natham'’ fiom in French territory ~S tatement by accused tm police cusiody—Ad mis- 
' Pilla, sibility, : 2 di : 


A Juge d” Instruction in a French territory in India, who is a sort of 
committing Magistrate with power to commit or discharge a prisoner but 
not to convict, is a ‘‘Magistrate’’ within the meaning of section 26 of the 
Indian Evidence Act and a statement made by an accused in pence custody 
to such a person is admissible in evidence. 


. Queen-Empress v. Nagla Kala, (1896) I.L.R. 22 Bom. 235, referred to. 

Trial referred by the Court of Session of the East Tanjore 
Division, at Negapatam for confirmation of the sentence of 
death passed upon the said prisoner in Case No. 19 of the 
“ Calendar fór 1928. 

Appeal by the prisoner against the said sentence. 

N. Somasundaram for V. L. Etħraj for appellant. 

K. N. Ganapathi for The Public Prosecutor on behalf of 
the Crown. ° 

The Court dalivei the following 

Jupcment.—The appellant has been convicted of the 
>.  ™” murder of his daughter, with whom he is alleged to 
have been on bad terms. They were living together in the 
„French portion of a village which is partly in French and partly 
in British territory. The appellant, it is said, went away with” 
his daughter on [5th or 16th July, 1926, and returned the next 


peee" 
*Referred Trial Nọ- 124 of 1928, < .. 16th January, 1929. 


+ 
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day alone. On 18th P.W. 1 complained to the French police 
that the appellant had murdered his daughter and at about the 
same time the appellant reported her disappearance. ‘he appel- 
lant was arrested and at once made a confession to a police officer, 
who has since been dismissed for torturing prisoners in order 
to extract confessions from them. After this the appellant was 
placed before the Juge d’ Instruction, to whom he made a state- 
ment (Ex. J-1) that his daughter was tired of life and that 
he assisted her to commit suicide. Though it was by then 
obvious that the murder..... if it was a murder ... - 
was committed in British territories, a French Sub-Inspector, 
accompanied by a British Constable took the appellant to the 
river where his daughter had been drowned. The body was 
not found at the place indicated by the appellant. On the 
next day it was found a considerable distance away on infor- 
mation furnished by a shepherd boy. That death was not due 
to natural causes is clear. For the hands had been tied to- 
gether and the cloth weighted with bricks. At the same time, 
there was nothing to show that the woman had been stunned 
or that there had been a struggle between hep and her father 
before her hands were tied and her cloth was filled with bricks. 
The Juge d’ Instruction, who is a sort of committing Magistrate, 
with power to commit or discharge a prisoner, but not to convict, 
continued his enquiries till January, 1927, when he sent the 
appellant up to the Chambre des Mises Am accusation at Pondi- 
cherry. The Ceurt in April held that it had no jurisdiction as 
the crime had been committed in British territory and the appel- 
lant was a British subject. What happened after that is not 
clear, but it was not till October, 1928, that the appellant was 
tried by the Sessions Judge of East Tanjore. 


A great part of the exhibits consists of the record of the 
French investigation, of statements made by witnesses and of 
admissions extracted from the appellant, Mr. Ganapathi concedes 
that most of it is inadmissible in evidence. He, However, excepts 
E. J-1, the statement made by the appellant to the Juge d’, Instruc- 
tion, which appears to us to be admissible under section 26 of 
the Evidence Act. The appellant was, no doubt, in police cus- 
tody at the time, but he was in the immediate presence of a judi- 
cial officer and if that officer is a Magistrate within thé meaning 
oLsection 26, the statement is admissible provided, of course, that 
there is no other legal objection to ite validity.. We are clear 
that the Juge d’ Instruction is a Magistrate withig the meaning 
pf the section. The definition of Magistrate in the General 


Narasimba 
Rama Alyar 


g 
Ibrahim. 


- 
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Clauses Act is not confined to Magistrates exercising jurisdiction 
under the Criminal Procedure Code; it merely includes them. 
As pointed out in Qween-Empress v. Nagla Kala it can scarcely 
have been the intention of the Legislature to exclude from the 
consideration of our Court’s confessions made by prisoners in 
police custody to Magistrates in England or in a foreign country. 
We therefore hold that Ex. J-1 is admissible in evidence. 


N.S. 3 Conuiciion set aside 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE THIRUVENKATACHARIAR. 


Narasimba Rama Aiyar .. Pettttoner* (PIF 
D. wtb 
Ibrahim and others . Respondents (Des. 2 to 4). 


Lamttation Act (IX of 1908), Ss 19, 20 and 21 (2)—Co-RbFs_Payment 
of interest an debt by one of thean—If saves limitation against the others—D1s- 
tinction in cases of acknowledgmeni—S. 21 (2)—If applicable jo-co-herrs. 

Where interest on a debt is paid by one of several co-heirs who are 
liable to pay the debt, such payment is effectual to save limitation as against 
all the co-heirs. Velaywiam Pillai v. Vaithtahugam Pillai, (1912) 24 M.L.J. 
66 followed. 

Cases of acknowicdgment, however, stand on a different footing and an 
acknowledgment, unless made by the person against whom the right is 
claimed, does not save Imitation against him. 

Venkaidkrishniah v. Sudbbarayudu, (1916) IL.R 40 Mad 698 referred to. 

Sub-section (2) -of section 21 of the Limitation Act should not be ex- 
tended by analogy to co-heirs 

Arun Ram Pal v. Roheya Banu, (1912) 14 I.C. 128 disapproved. 

Petition under section 25 of Act IX of 1887; praying the 
High Court! to revise the decree of the Court of the Small 
Causes at Kumbakonam in-S.C:S. No. 4404 of 1926. 

C. A. Seshagiri Sastri for petitioner. 

K. S. Désikan for respondents. 

The Court delivered the following 

JUDGMENT. —The question which arises for determination 
in this petition is whether the suit is barred by limitation against 
the respondent’ ‘The suit is brought on a promissory note exe- 
cuted by, one Chinna Babu Rowther on 29th October, 1920, in 
favour of the appellant (plaintiff). Chinna Babu Rowther died 
and his estate devolved on his widow, two minor sons and a 


minor daughter as his heirs. On the 22nd October, 1923, the 


widow Muhammad Beevi Ammal (lst defendant) purporting 
to act on behalf of herself and her minor children made a pay- 
ment of Rs. 4 towardseinterest due on the promissory note. 


"*C.R.P. Ng. 1679 of 1927, 21st December, 1928. ` 
1, (1896) I.L.R. 22 Bom. 235, : 


` e 
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Plaintiff sues all the co-heirs, vis., the widow, sons and daughter 
of Chinna Babu Rowther for the balance due to him on the 
pro-note. 

The respondents who were impleaded as jebeng aks 2 to 4 
pleaded that the alleged payment of interest is not true and that 
even if true, the payment by their mother, the: lst defendant 
would not save the suit from thel bar of limitation as against 
them. The trial Judge finds that the payment for interest is 


true but he holds that as the payer, namely, the mother of the | 


other defendants was not their lawful guardian under the Maho- 
medan Law the payment made by her will not save limitation 
as against them. He therefore gave a decree for plaintiff only 
as against the lst defendant (mother) and dismissed the suit 
against other defendants. The plaintiff has preferred this peti- 
tion and the. question which arises is whether the payment by 
the mother saves the suit from the bar of limitation as against 
her co-heirs ‘also. Apart from the question of limitation there 
can be no doubt that all the defendants who as co-heirs inherit- 
ed the property of Chinna Babu Rowther are liable for the 
debt though such a liability can be enforced, as against them 
only to the extent of the assets of the deceased in their hands. 

The petitioner’s learned Advocate does not question the 
correctness of the view taken by the trial -Judge that the mother 
(the Ist defendant) in making the payment cannot be regard- 
ed as having made the payment as their guardian or agent but 
his contention is that under section 20°of the Limitatitn Act 
when interest on a debt is paid by any one of the persons who 
are liable to pay the debt stich’ payment is effectual to save 
limitation as against all persons liable to pay the debt. The 
material portion of section 20 on which reliance is placed is as 
follows: 


“Where interest on a debt is before the expiration of the prescribud 
period paid as such by the person liable to pay the debt a fresh penod of 
limitation siall be computed from the time when the payrgent was made.” 

It is argued that the language of section 20 differs mate- 
tially from that of section 19 which relates to acknowledgments. 
In the latter section the material words are: 


“Where an acknowledgment of liability in respect of such property 
or right has been made in writing signed by the person against Whom such 
property or right is claimed or by some person through whom he derives ttle 
or jiability. di 

It seems to me that apart from the authorities which were 
referred to on both sides the material difference between the 


words of sections 19 and 20 strongly supports the petitioner’s 
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contention. In the case of acknowledgnient it must have been 
made by the person against whom the right is claimed, but in 
case of a payment for interest or principal all that is required 
is that it should have been made by a person liable to pay the 
debt. Section 21 of the Limitation Act has also a bearing on 
the question. Sub-s&ction (2) of that section says: 


“That nothing in sections 19 and 20 renders one of séveral pout 
contractors, partners, executors or mortgagees chargeable by reason only of 
a written acknowledgment, signed by or of a payment made by, or by the 
agent of any other or others of them ”’ 


It will be geen that co-heirs who become liable as such for 
the debt of a deceased do not come within the words of the sec- 
tion and it is only by analogy if the same is permissible that the 


section can be extended to the case of co-heirs. In my opinion 


the extension of the sub-section by analogy to co-heirs is not 
warranted and I am therefore unable to agree with the deci- 
sion in 4rjun Ram Pal v. Rohima Banw in which such a view 
was taken by a single Judge of the Calcutta High Court. I 
am therefore of opinion that upon the construction of sections 
19, 20 and 21 alone, payment for interest made by the mother 
who was a person liable to pay the debt will save limitation as 
against her co-heirs also. It does not matter that they took 
the property as tenants in common and that their interests are 
several. The payment made by one of the co-heirs is so far as 
the creditor is concerned payment made on behalf of the estate 
and it enures to the benefit of all the co-heirs. The question 
is also amply covered by authority. . 

The case in Velayudam Pillai v. Vaitkialingam Pilla? is 
directly in point and fully supports the petitioner’s contention. 
In Verkatakristah v. Subbarayudu,*’ Napier, J., points out 
the ‘distinction between sections 19 and 20. He says that sec- 
tion 19 only operates against the person making the acknow- 
ledgment while section 20 makes the payment good in favour of 
any suit on that liability. In the same case Srinivasa Aiyangar, 
J., also observes: 


“Acknowledgments under section 19 have an operation which ig dif- 
ferent frdm the operation of part payments under section 20. The distinc- 
tion between the effects of acknowledgments and part payments has often 
been pointed out in England and the same distinction appears to have been 
made in the enactment of Ss 19 and 20 of the Limitation Act ”’ 


The-leading English case on the point is Roddam v. Morley* 
in which it was held by the Lord Chancellor, supported by the 
opinion of the other Judges, that payment by a devisee for life 


erranen, 


1. (1912) 14 I.C. 18 2. (1912) 24 M.L J. 66 
3. (1916) I.L.R 40 Mad 698 4. (1857) 1 De G & J. 3:44 E.R. 622 
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of interest on a speciality of his testators in which the, heirs 
were bound was held to be acknowledgment made by the party 
liable by virtue of such speciality within the meaning pf the fifth 
section of 3 and 4 William IV c 42 and as such sufficient to 
keep the right of action alive in its integrity against all parties 
interested in the remainder. 

The Allahabad High Court also has taken the same view 
in Ibrahim v. Jagdish Prasad.” That was also a case in which 
the co-heirs of a Mahomedan was sued in respect of a 
debt contracted by him and it was held following Velayudam 
Pillai v. Vasthilingam Pilla? among other cases that the payment 
made by one of the co-heirs is sufficient to keep the debt alive 
against all the co-heirs Achola Sundari Debi v. Doman Sundari 
Debi? is also to the same effect. Chanan Shah v. Firm of 
Wadhuram-Jivan-Mafl which is relied on for the respondent 
is a case in which the mother of a Mahomedan minor made 
an acknowledgment of debt and it was held that as she was 
not his lawful guardian she had no authority to make the ac- 
knowledgment on his behalf. That case has no bearing on the 
present in question. 2 

The principle on which payment towards a debt is differen- 
tiated from mere acknowledgment is that such payment enures 
to the benefit of all who are liable to pay which cannot be said 
of a mere acknowledgment made by one of the persons liable 
to pay. e : 

The decree*of the Lower Court in so far as it dismisses 
the suit against defendants 2 to 4 must be set aside and a decree 
passed in favour of the plaintiff against all the defendants for 
the amount claimed with costs here and in the Court below 
realisable out of the estate of the deceased Chinna Babu Rowther. 

N.S. Revision Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE PHILLIPS AND, Mr. JUSTICE 
WALLACE. ° 
Attili Venkanna .. Appelani* (1st Deft.) 
v. 
Parasuram Byas trading under the name 
of Parasuram Doulatram, and others .. Respondents, (PIffs.). 


Indian Siamp Act (11 of 1899), S %—Sutt on fundi—Production of 
heei—Endorsement on hundi by the clerk and afixtng of the Judge's 


*A.A.O. No. 241 of 1927. Ist February, 1929. 


2. (1912) 24 M.L.J. 66 5° (1926) 99 I.C. 424 
6. (1925) 90 I.C. 774. 7 (1916) 42 I.C. 17, 


e 
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wikal; by rubber-stamp—Sabsequent resection of hundi by Court on tae 
ground of not beng property stamped—t alsdity—Admeission m eundence— 
Mere endorsement, sf aonaunis to—Ciwil Procedure Code, O. 13, R. 4, 


> In a suiteon a bund; a clerk of the Court stamped the usual endurge- 
ment as to the production and admission in evidence of the hundi and the 
District Munsif’s initials were affixed to this endorsement by a rubber- 
stamp. Subsequently, the District Munsif, on a consideration of the docu- 
ment, keld, that-1t- was not duly stamped and therefore inadmissible in 
evidence and rejected it. 


Held, that as the District Mungit did not apply his mind to a considera- 
hon of the admissibility of the hundi at the time when the endorsement 
was made by the clerk and his initials were affixed by the rubber-stamp, 
the hundi could not be degmed to have been admutted in evidence at that 
time within the meaning of section 36 of the Indian Stamp Act and con- 
sequently, it was open to the District Munsif to reject the hundi subse- 
quently on the ground that it was not duly stamped 


Held also, that a mere endorsement, under O. 13, R 4 of, the Civil 
Procedure Code, on a document does not necessarily imply that the Court 
has considered the question of the admissibility of the document. 


Quaere; Whether the provisions of O 13, R. 4 of the Civil Procedure 
Code can be said to have been complied, with in a case where the initials 
of the Judge is affixed to the endorsement by a rubber-stamp. 


Appeal against the order of the Court of the Subordinate 
Judge of Rajahmundry, dated llth January, 1927 in Appeal 
Suit No. 98 of #926 (A.S. No. 296 of 1925, District Court, 
Godavari), preferred against the decree of the Court of the 
Principal District Munsif of Rajahmundry in O.S. No. 550 
of 1924. 

Ch. Raghava Rao for appellant. 

P. Somasundaram ‘for respondents. ° 

The*judgment of the Court was delivered “by 

Phillips, J —In this case the plaintiff (1st respondent) sued 
on a hundi which was proved by the Ist defendant. Subsequently 
a clerk of the Court stamped the usual endorsement as to the 
production and admission in evidence of the document and the 
District Munsif’s initials were affixed to this endorsement by a 
rubber-stamp. Whether that was done by his own hand or 
by some one else does not appear. The District Munsif on a 
consideration of the document held ¢hat it was not duly stamped 
and therefore inadmissible in evidence and rejected it. The Sub- 
ordinate Judge relying on Sungappa v. Govindappa,* held that 
when the District Munsif had admitted the document and made 
the endorsement required by O. 13, R. 4, of the Civil Proce- 
dure Code, it was not open to him to subsequently reject it and 
remanded the suit for disposal. The Ist defendant now appeals 
against this ordèr. 


1, (1902) 12 M.L.J. 351. 
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Under Order 13, Rule 3, “the Court may at any stage of 
the suit reject any document which it considers irrelevant or 
otherwise inadmissible, recording the grounds of $uch rejec- 
tion.” Prima facie therefore it would appear that the District 
Munsif was justified in rejecting this dacument but it is con- 
tended for the respondents that when the endorsement mention- 
ed in Order 13, Rule 4, has been made upon a document—an 
endorsement which purports to admit the document in evidence 
—it is not open to the Court to subsequently reject it. This 
argument would seem to involve that the meré mechanical act 


of endorsement is sufficient to constitute admission in evidence- 


and that a judicial consideration of its admissibility cannot be 
had after such endorsement has been made, and this in effect 
amounts to a contention that the admission of a document in 
evidence may be done by a purely mechanical act. 

In the first place, it is very doubtful whether iff the pre- 
sent case the provisions of Order 13, Rule 4, have been com- 
plied with, for the endorsement under that rule must be signed 
or initialled by the Judge. Under section 2 (20), Civil Pro- 
cedure Code “signed” includes “stamped,” but there is no provi- 
sion that initials may also be stamped. In the present case the 
Judge’s initials were placed on the document by means of a 
rubber-stamp and certainly the placing of such a stamp by a 
third person could not amount to initialling by the Judge, and 
it ig not at al clear as to whether the stamp was affixed by the 
Judge himself of by a third person. I however think‘it is un- 
necessary to enquire as to who affixed the rubber-stamp because 
it appears to me that the authorities are clear that a document 
is not deemed to have been admitted in evidence until the Judge 
has applied his mind to a consideration of its admissibility. The 
mere endorsement under Order 13, Rule 4, does not necessarily 
imply such consideration and in the present case it is clear from 
the District Munsif’s judgment that he had not, considered the 
admissibility until after the endorsement had been made. This 
view has been held in Chunilal v. Mulabar and also by the Punjab 
Chief Court in Sundar Das v. People’s Bank of India? and The 
Nagpur Chief Commissioner’s Court in Sttkeram v. Thakur Das.‘ 
The case in Sungappa v. Govindappa’ is no authority tq the con- 
trary for there it was held that although the Judge might have 
inténded to reject the document yet in fact he had not rejected it 
but admitted it in evidence. The case Dasi Chamat v. Ram Autar 
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Singh” would perhaps appear to support the respondent’s case 
for it is stated that the documents were admitted in evidence 
and exhibited and subsequently when it was pointed out that they 
were not sufficiently stamped the District Munsif removed them 
from the record of the evidence; but the facts, as is so often 
the case in these unauthorised reports, do not appear in the 
report and what exactly had been done by the District Munsitf 
to admit these documents in evidence is not stated. As sec- 
tion 36 of the Stamp Act prohibits the rejection of a document 
once it has been sadmitted i in evidence even in a subseguent stage 
of the same suit it is clear that under that section objection. 
could not be taken when there had been such admission. What 
has to be determined in each case is whether there has been 
an “admission” or not. This case of the Patna High Court 
Dasi Chamar v. Ram Autar Singh® does not discuss this point, 
but it appears to have been assumed that the documents had 
been properly admitted in evidence. That I hold is not the 
case here and therefore the District Munsif was justified in 
rejecting the document. 

The appealymust therefore be allowed and the Dsitrict 
Munsif’s degree restored with costs both here and in the Lower 
Appellate Court. , 

Wallace, J-—I agree and have nothing to add. 

"N:S, Appeal allowed. 


PRIVY COUNCIL. e ° 


[On ai from the High Court of Judicature at Fort William 
in Bengal. | 


- PRESENT:—Lorp PHILLIMoRE, Lorp ATKIN, LORD 
SALVESEN AND SIR LANCELOT SANDERSON. 
Ram Charan Ramanuj Das Mohant .. Appellant® 
v. 
Gobinda Ramanuj Das Mohant and others .. Respondents. 


Hindu Law—Religious Endowmeni—hlutt with minor asthals—Mohunt- 
ship of, held by usage by one man—Division of, between chelas—Wuls of 
Moktunt for time being effecting—What amounts bo—Validity—Dispwtes 
between chelas regarding office—Compromise settling—Binding nature of, 
Om parties and privies—Claim inconsistent onth—Mamiainabitiy by either 
party of—Swit patting forward claim brought formally wm name of sdols— 
Effect—WwWi—Revocation—Defendant, relative revocation—Doctrine of— 
Applicabality—Later will containing no revoking clause and effecting 
nothing—Effect—Agreement in nature of compromise or otherwise—Binding 
nature of—Constderatron—N efessity 


“WD. C, epee No 134 of 1927. 17th December, 1928. 
. 5, (1923) 71 I.C. 475. `- . > 
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The Mobunt of a Mutt with a number of minor asthals, the Mohunt- 
ship of all of which had by usage been held by one man, executed 3 will 
in 1908 appointing the Ist respondent chief Chelas and malik and Gaddi- 
niskàs Mohená like himself. In 1918, he executed two new wills on the 
same day. By,the first he named the lst respondent as his successor in 
regard to one of the minor asthals, and bequeathed to him the income 
thereof, and some lands appurtenant to anothem minor asthal. The second 
will recited the effect of the first, and bequeathed to R all the rest of the 
property of which the executant was possessed, and appointed him Gaddi- 
nàh Mohkuni Both the wills provided that, in the event of the death 
of either appointee without appointing a successor, the other Mohuni should 
succeed. 


Shortly after the death of the executant disputes arose between R and 
the Ist respondent. They were, however, settled by an arrangement embodied 
in two ekrarnamas whereby the provisions of the two wills were recognised 
and each of the parties entered into possession of their respective offices, 
as conferred by the two wills R died soon after, having appointed the 
appellanf his successor. Thereupon the lst respondent instituted a suit 
disputing the title of the appellant and making a claim to be the sole 
Mohusi, In form the the suit was not brought by the Ist respondent but 
by the two idols acting through him as their alleged shebatt.« 

Held, that the wills of 1918 were separate documents, and that in one 
of them there was an effectual appointment of the appellant’s predecessor 
(R) as Gaddinishin Mohwnt with some reservations added which might 
or might not be valid but the existence of which and their appearance as 
8 positive bequest in the other will did not detract from the definite appoint- 
ment so effectually made. 

Held further, that, as far as the two parties to the ekrarnamas were 
concerned, each obtained for himself the benefit of an unquestioned tile, 
and prevented himself from questioning the other’s title to his respective 
office, and that the appellant as privy in estate with R was equally entitled 
to take advantage of the agreement. 


Quaere:® Whether the Ist respondent could by chiming to use the 
name of the idoħ as plaintiffs preclude the operation of, the ehrars as a 
bar io his claim to be Gaddintshin Mohunt inconsistent therewith. 


Quaere: As to the power of a Mahuni who has a number of separate 
asthals, which by usage have all been held by one man, to provide for 
their division between his successors, or to saddle “the property of one or 
more of the component asshals with a reservation in favour of the others. 


Semble: As the essence of the law governing these Mutts lies in the 
following of custom or usage, prima facie, such a separation would be 
improper unless there were special circumstances justifying it. 

When two parties enter into an agreement, whether it be of com- 
promise or in some other respect, each procures the advantage >f the 
agreement from the other, and no further advantage need be looked [or 
to support the agreement. 


Where the later wills contain no revoking clause and they effect 
nothing, so that there is no inconsistency between them and the earlier 
will, the latter must stand It would not be necessary to invoke the 
doctrine of defendant, relative revocation to such a case ° 


- Appeal No. 134 of 1927 from a decree of the High Court? 
Calcttta, (Walmsley and Page, JJ.$, dated the 27th February, 


1925, which reversed a decree of the COurt ofsthe Subordinate ` 


e Judge of Midnapore, dated the 27th November, 1922. 


a s 
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The facts of the case are fully set out in the judgments 
of the High Court reported in Gobinda Ramanuj Das Mohanta v. 
Ram Charan Das,’ and they are also sufficiently fully stated, for 
the purposes of the present report, in the japane of the 
Privy Council 

Dunne, K.C. and Hyam for appellant. 

De Gruyther, K.C. and Wallach for respondents. 

During the course of the argument, Lord Phillimore referred 
to the case which their Lordships decided the other day as regards 
the appointment qf a Guru, (see Matickavachaga Desikar and 
Others v. Paramasivan,? decided on 30th November, 1928, and 
since reported in. ..... J. 

17th December, 1928. Their Lordships’ judgment was deli- 
vered by 

Lord PEILIMORE.-—In- the District of Midnapur there 
is a Mutt qr charitable endowment of ancient foundation, and 
this appeal concérns a dispute as to the title to the office and 
emoluments of the Mofunt of this Mutt. À 

Nothing is known of its earlier history. THeré is a deed 
of gift in the year 1841 to one Lachhman being then Mohunt. 
And he on the 11fh September, 1878, appointed Bharat Das, 
his disciple, tô be his successor in the office. The document 
is in the form of a letter attested by various witnesses and 
addressed to the appointee, and the appointment is per verba de 
presenti; but the document is described as a wil] and was 
registered as such, and the appointment was omly to operate 
upon the death of the appointer. In this document Lachhman 
describes himself as the Guddtnashin Mohunt for the well-known 
AkfAra named Bara Asthal, wherein two known idols, Raghu- 
nathjiu and Gopinathjiu and other idols have been installed from 


the time of his predecessors and to which certain other asthals 


described in the schedule, and also in his possession, are said to 
be subordinate, of all of which he is owner and manager. Five 
asthals or houses are mentioned in the schedule. 

Lachhman died and was succeeded by Bharat, and Bharat in 
turn died on 27th August, 1918. He had on 24th February, 
1908, executed an appointment of his successor. The docurnent 
is in the same form as that by which he himself was appointed, 
and must be deemed to be a will. In it he describes himself as 
Gaddinashin Chela of the Momemt Lachhman, and recites hie 
own appointment, and makes Gobinda Ramanuj, the plaintiff in 


. the present suit and a respondent in this appeal, chief Chela and 
oo Rt 


1. (1925) 1.L.R. 52 Cal 748.2 IL.R. (1928) 56 M.L.J. 121 (PC). 
e 


w 
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Malik and Gaddinaslin Mohuni like himself. To this, docu- Par 
ment a schedule is appended in the same form as the schedule Ram Charan 
to the previous document containing the names nd descrip- Meera 
tions of the five minor astAals. v, 
Ten years later, in 1918, Bharat executed two new wills. Seca 
Both are dated as at the same day, but internal evidence shows Des Mohant. 
that they were not intended to be deemed simultaneous, and Lord 


enables their Lordships to fix their sequence. The first was Phlllimora. 
addressed to Ramanuj. It recites that Ramanuj is the object 
of his affection and his Chela, but states that-the appointer has 
also another disciple named Gobinda Das Rasuya, and that in 
the apprehension that in future there may not be good feeling 
between the two Chelas after the appointer’s death, he is making 
a will ccording to the terms which follow. The will then pro- 
ceeds to name Ramanuj Shebait.Paricharak Mohunt with the 
income of all the properties dedicated for the Shebas of one of 
the minor asthals, and in addition with two bighe¥ of land taken. 
from one of the other asthals, and gives to him the ornaments ` 
of the idols.o#the bequeathed astkal and its other possessions, to 
be enjoyed after the appointer’s death by Ramanuj his Chelas 
and par-Chelas in succession. i 
The will then proceeds to speak of the Bora (or greater) 
asthal as being the original Gaddi of the former Mohunts and to 
require the appointee and his successors' to pay one hundred 
rupees per year to this principal Gaddi. 
The will does not in terms say who is‘to be the Mohunt of 
the principal Must, but it obviously contemplates the appoint- 
ment of Rasuya because it goes on to provide that if either of the 
two die before appointing a successor, the surviving Mohunt 
should take his place and become Mohunt of the whole. x 
The second will is in a similar form and is addressed to 
Rasuya. It recites that the appointer has the two Chelas, and 
that he has executed a will to the effect that out of the properties 
which he owns and possesses as shebatt he has Made over the two 
bighas of land and the properties appertaining to the particular e 
minor asthal to Ramanuj, and proceeds to bequeath all the rest 
of the property of which he is possessed to Rasuya, appointing e 
him Gaddinashin Mohunt like himself, nominating him Malik 
of the asthal and providing that he should continue if possession 
down to his Chelas and par-Chelas in succession. The will 
further provides that Rasuya shall fer the benefit of the shebatis . 
of the principal idols receive the sum of one hundred rupees a ` 
, year from the other Mohunt, who is described as he is described 
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in the other will as the Paricharak Mohunt of the particular idols 
appertaining to the minor ast4al.. The will concludes with a 
clause similar to that in the other will providing that in case either 
Mohsen: dies without appointing a successor, the other Mohunt 
shall succeed. ° : 

Shortly after executing these wills Bharat died, and dis- 
putes then arose between thé two nominees. 

An arrangement, however, was effected and embodied in 
two ekrarmamas executed on 29th January, 1919, whereby the 
provisions of Bhtrat’s two wills were recognised and each of 
the parties entered into possession of their respective offices as 
conferred by the wills. Rasuya did not live long after this 
arrangement, and died on 18th February, 1920, having by will 
of that date appointed the defendant, Ramcharanan Das 
Rasuya, the present appellant, his successor. 

Theretipon the plaintiff launched the present suit, making 
a claim to be the sole Mofunt, and supporting his claim by various 
allegations. First he said that as senior Chala of Bharat he was 
entitled as of right to be his successor and could not be ousted 
by a will Thenehe said that the two wills of 1918 were 
brought into existence by fraud and undue influence, and that 
Bharat had not at the time of their execution a sound disposing 
mind. Further, he contended that the will of 1908 was irrevo- 
cable. Next he said that the two appointments were slira vires 
and illegal, and that the Muti consisting of the various asthals 
could not be divided, and that if these two wills*were set aside 
the earlier will by whjch he had been appointed sole Mohsset 
prevailed, or that if there was an intestacy his title as senior 
Chela prevailed; and finally he attacked the appointment of 
eRasuya on the ground that his alleged testator had died without 
making a will and therefore, even if the wills of 1918 stood, he, 
the plaintiff, was -entitled to succeed under the clause of the 
will, which provided that in the event of either of the two 
Mohunts dying without appointing a guccessor, the other Mohunt 
should suoceed. As to the compromise effected by the ekrar- 
namas, he said in substance that no compromise could affect 
the title to an office. 

The Subordinate Judge decided all these points against 
the plaintiff and dismissed the suit. On appeal the learned 
‘Judges agreed with the Subordinate Judge that the plaintif 
could not claim the appoirftment as of right by reason of his 


` being chief Chela, and" that the document of 1908 was a will 


and was revocable. The allegation that the wills of 1918 were » 


& 
+ 
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obtained by undue influence, and that Rasuya bad died without 


making a will do not appear to have been pressed before the 
High Court. : 


The High Court, however, decided in favour of the plain- 
tiff on the following grounds. The Cougt held that the appoint- 
ments in 1918 were ultra vires and illegal, and must be set aside. 
The Judges treated the wills of 1918 as having revoked the will 
of 1908, but they treated it as a case of dependent, relative 
revocation, and thought that in accordance with this doctrine 
the will of 1908 prevailed. The Judges wert inclined also to 
think that if no will stood the plaintiff had a title to the succes- 
sion as chief Chela, and it is right to add that one of the learn- 
ed Judges, Page J., attached considerable importance to this 
title, and only agreed with some hesitation to the view held by 
his colleague and by the Subordinate Judge that this title could 
be displaced by a will As to the compromise as expressed in 
the ¢krarnamas, they held that no estoppel was effected thereby. 


With regard to the defence, which is founded upon the 
ekrartamas, the reasoning of the learned Judges in the High 
Court is not easy to follow. When two pårties enter into an 
agreement, whether it be of compromise or in somé other respect, 
each procures the advantage of the agreement from the other, 
and no further advantage need be looked for to support the agree- 
ment. As far as the two parties to the agreement are concerned, 
each obtaitted for himself the benefit of an unquestioned title, 
and prevented himself from questioning the othet’s title to his 
respective office; and the present defendant as privy in estate 
with Bara Gobinda would appear to be equally entitled to take 
advantage of the agreement. 


It might be, however, that owing to the form of this parti- 
cular suit the agreement would not constitute a defence, because 
in form the suit is not brought by Gobinda Ramanuj, but by the 
two idols acting through him as their alleged" Shebatt<an idol 
being a juridical entity in Indian Law (see Vidya Varuths 
Thtrtha v. Balusams Atyar*.) If it were necessary to pursue 
this matter, it would be proper to enquire whether Ramanuj 
could by claiming to use the name of the idols as plaintiffs 
prejudge and preclude any issue which would bear upon the 
guestion of his title to be Gaddinashin Mohni. But in their 
Lordships’ opinion the defendant can*succeed upon other grounds. 


i a a I aan agar 





3, (1921) L.R. 48 I.A. 302 at 311: I.L.R. 44 M. 831: 41 M.L.J. 346 (B.C). 


R—8l . 
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If the wills of 1918 were inoperative their Lordships would 
agree with the learned Judges in the High Court that the will 
of 1908 woyld stand. It would not be necessary in their Lord- 
ships’ view to invoke the doctrine of dependent, relative revo- 
cation, because there is no revoking clause in the wills of 1918, 
and the will of 1908 would be only revoked by reason of, and 
to the extent of, its inconsistency with the later wills, and if the 
later wills effect nothing the older will must stand. 


It becomes, therefore, a question whether the later wills 
were ira vires and therefore ineffectual. The Judges in the 
High Court treated the two wills as being equivalent to one 
document, and as purporting to divide a Mutt which they stated 
would be illegal. They relied upon the authority of thig Board 
in the case of Sethuramaswamtar v. Meruswamiar.* But neither 
this case nor the earlier one of Jaafar Mohiudin Sahib v. Aji 
M ohiudin Sab? to which their Lordships have referred, touch 
the present case. They were cases where the office of Mohunt 
or a similar office was hereditary, but the Mohunt being a member 
of an undivided Hindu family, the other members of the family 
claimed to share ip the endowments and if necessary to have 
a partition; and what was determined was that the endowments 
went with the office and were to be enjoyed by the office- 
holder without partition between him and the members of his 
family. There is no direct authority as to the power of a 
Mohunt who has a number of separate asthals, which by usage 
have all been held by one man, to provide for their division 
between his successors, or to saddle the property of one or 
more of the component asthals with a reservation in favour of 
the others. All that can be safely said is that as the essence of 


„the law governing these Mutts lies in the following of custom or 


usage (see the case in Vidya Varuths Thirtha v. Balusams diyar 
already cited), prima facie such a separation would be improper, 
unless there were special circumstances justifying it. But their 
Lordships desire’ to be understood as expressing no determina- 
tion upon, this point, as in their view it is unnecessary. They 
look at the two wills as separate documents, and they find in one 
of them an effectual appointment of the defendant-appellant to 
be Gadditashin Mohunt, with some reservations added which 
may or may not be valid. The existence of these reservations 
“and their appearance as a positive bequest in the other will dogs 
3, (1921) L.R. 48°1.A. 302: 1.L.R. 44 M. 831: 41 M.L.J. 346 (P.C). 


4, (1917) L.R, 45 LA.*1: LL.R. 41 M. 296: 4 M.L.J. 130 (P.C). 
5. (1864) 2 M.H.C.R. 19. 
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not detract from tMe definite appointment which, in their Lord- P. C. 


ships’ view, was effectually made. The defendant-appellant was Ram Charan 
lawfully created Gaddinashin Mohwni. He puts forward no Ramanuj 


Das Mobant 
claim to the minor Mohuntship, which was bequeathed to the v. 
plaintiff-respondent. Pamane 
In their Lordships’ opinion, the Sthbordinate Judge was Das Mohaft. 
right in his decision, and they will humbly advise His Majesty Lord 


„Or 
that this appeal should be allowed and that the suit should be Phillimore, 
dismissed with costs here and below. 

Solicitors for appellant: Barrow, Rogers & Nevill. 
Solicitors for respondents: Watkins & Hutter. 


K.J.R. Appeal allowea 
° PRIVY COUNCIL. 
[On appeal from the Supreme Court of the Straits Settlements, 
Singapore. ] . 


PRESENT :—VISCOUNT SUMNER, LORD BLANESBURGH AND 
Lorn WARRINGTON OF CLYFFE. 


Tan Chew Hoe Neo .. Appellani* 
v. ` 
Chee Swee Gheng and others .. „Respondents. 
Jott tenancy—Teancy-in-conanon—Sale deed—Pwrchasers under— P.C. 


Tenancy credied between—Descripiton of purchasers as ‘‘ merchanis’’—Effect oe 
—Maxwn “Inter mercatores jus accrescendi locum non habet’’—Applicabiltty— Tan Chew 
Condstions-—Severance of joint tenancy—Modes of, in English Law—Evidence Hoe Neo 
—Course of gealing leading to tuference of severance between purchasers Chee Swoee 
under a conveyaige who were joint tenants—Parol evidence of—Admtss- 
bikty—Straits Settlements Evidence Ordinance—S 92 (corretponding to 5. 92 
of Indian Evidence Act)—Effect. 


_ Under the will of a deceased person his four sons became entitled 
to shares in his residuary estate. P, one of the sons, had mortgaged his 
share. It was sold by the mortgagee, and was subsequently bought from 
the purchaser by the son of P, and the three other sons of the testator, under ° 
an indenture which recited that, in consideration of a sum stated to have 
been paid by the purchasers out of money belonging to them on a joint 
account, the share of P was conveyed to the said four persons as joint 
tenants absolutely. Each of the purchasers was in the deed described as 
a ‘‘merchant’’. The purchase,moncy was raised by a mortgage of the 
purchased share and of certan other shares in the original testator’s i 
estate, 
Heki, that, according to the principles of English Law applicable to 7 
joint tenancy, the deed of conveyance created in terms a joint tenancy ° 
between the’four purchasers. 


One of the Judges in the Appellate Court was of opinion that the 
maxim ‘Inter mercaiores jus accrescendt locum non habet’ applied tos 
the case, and accordingly held that the tqnancy created by the deed was 
a tenancy-in-common. 


— 


. _-*P.C. Appeat No. 133 of 1927. th December, 1928 





staat 
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Hebd, that that view was untenable, because, though the purchasers 
were dtscribed in the deed as “merchants,’’ there was no-evidence at 
all that the purchase was in any. way connected with their trade or indeed 
that they werg jointly concerned in any trade. 


With regard to the ways in which a joint tenancy may, under the 
English Law, be severed, their Lordships accepted the statement of 
Wood, V.C., in Wilhams œ Hensman, [(1861) 1 J. & H. 546, 557] as an 
accurate statement of the law. 


S. 92 of the Evidence Ordinance of the Straits Settlements (which is 
the same as-S. 92 of the Indian Evidence Act) does not exclude parol 
evidence of facts from which it may be inferred that, accepting a coun- 
veyance as creating a joint tenancy between the purchasers thereunder, 
those purchasers subsequently so dealt with their respective interests there- 
under that the joint tenancy became a tenancy-in-common. 


Held, that statements made by individual purchasers under a con- 
veyance which in terms created a joint tenancy between them indicating 
that they respectively thought that there was no right of survivorship, and 
accounts proving a division of income after the deaths of some of the 
purchasers were insufficient of themselves to justify an inference of an 
agreement to sever between the purchasers. 


Held, on*the evidence, that a severance of the joint tenancy between 
the purchasers under the abovementioned conveyance had not been 
established. 


Appeal No. 133 of 1927 from a judgment of the Supreme 
Court of the Straits Settlements, in Appeal (September 20, 1926), 
reversing a judgment of Murison, C.J. 3» 

G. B. Hurst, K.C. and Langley for appellant. 

Gavin Simonds, K.C. and Greettiand for respondents. 


10th December, 1928. Their Lordships’ a, was 
delivered by 

Lorp WARRINGTON OF CLYFFE.—The appellant, as the exe- 
cutrix of Eng, the last survivor of four persons, Hoon, 
Lim, Quee and Eng himself, claims to be entitled to certain pro- 
perty on the grounds that such property was conveyed to them 
“as joint tenants and that the jointure has not been severed. 

The respondents, the executors of Hoon, Lim and Quee res- 
pectively, claim that Hoon, Lim, Quee and Eng himself were 
entitled to the property in equal shares as tenants-in-common, 
either because, as they contended in the Courts below, they were 
originally “tenants-in-common, or because they all pursued a 
course of conduct from which an agreement should be inferred 
on the part of them all to sever the jointure. 

In the*Courts of the Colony there was a remarkable differ- 
ence of judicial opinion. Murison, C.J., before whom the actian 
was tried, ‘decided in favqur of the appellant. In the Court 
of Appeal, Brown, J., agreed with the Chief Justice, but the 
faajority (Deane and McCabe Reay, JJ.) took the opposite 


= 
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view, though for- different reasons, and judgment was agcord- 
ingly entered for the respondents. Hence this appeal. 

The three persons shortly referred to as Hoon, Lim and 
Quee were brothers, and Eng was their nephew, being the son 
of another brother. 

Under the will of their father Yam (hereinafter 
referred to as the testator), who died in the year 1862, 
his four sons, Hoon, Lim, Quee and Peck, became entitled to 
shares in his residuary estate. His estate was administered 
under a decree of the Court in an administratipn action. 

Peck had mortgaged his share. In 1891 it was sold by the 
mortgagee and was subsequently bought from the purchaser by 
the four persons abovenamed. 

By ‘an indenture, dated June 28, 1892, in consideration of 
$18,000 stated to have been paid by the purchasers out of money 
belonging to them on a joint account, the share of, Peck was 
conveyed to Hoon, Lim, Quee and Eng as joint tenants absolute- 
ly. Each of the purchasers was in the deed described as a 
“merchant.” 

The purchase money was raised by a mogtgage of the pur- 
chased share and of certain other shares in the original testa- 
tor’s estate, which mortgage is dated June 29, 1892. 

It was assumed on both sides in the argument before this 
Board that the principles of law applicable to joint tenancy, 
and the means whereby a severance of the jointure may be 
effected, are theesame in this country and in the Colony, except 
only that the appellant contended that under section 92 of 
Ordinance No. 53 parol evidence leading to an inference of 
an agreement to sever the jointure is not admissible. 

The effect of the conveyance of June 28, 1892, is, in their 
Lordships’ opinion, beyond dispute. It created in terms a joint 
tenancy between the four purchasers. In fact, this was tacitly 
conceded by counsel in the argument before this Board. It is 
true that one of the Judges in the Court of Appeal was of 
opinion that the maxim, “Mier mercatores jus accresceudi locuni 
non habet,” applied to the case, and accordingly held that the 
tenancy created by the deed was a tenancy-in-common. This 
view was not supported before this Board, and in their Lord- 
ships’ opinion could not successfully be supported. “The pur- 
chasers are, indeed, described in the deed as “merchants,” but 
there is no evidence at all that the purchase was in any way 


P.C, 
Tan Chew 
Hoes Neo 


v. 
Chae Swee 
Cheng. 


Lord ` 
W arrington 
of Clyffe. 


connected with their trade or indeed that they were jointly con-. ° 


gerned in any trade 


% 
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The tenancy then was originally a joint tenancy. The 
remaining question is: Has the jointure been severed and the 
joint tenancy converted into a tenancy-in-common? 


The law on this subject is stated as follows by Wood, V.C., 
in Williams v. Hensman': 

“A joint tenancy may be severed in three ways: In the first place, 
an act of any one of the persons interested operating upon his own share 
may create a severance as to that share. . Secondly, a joint tenancy 
may be severed by mutual agreement. And in the third place there may 
be a severance by any course of dealing sufficient to intimate that the 
interests of all were mutually treated as constituting a tenancy-in-common. 
When the severance depends on an inference of this land without any 
express act of severance, it will not suffice to rely on an intention with 
respect to the particular share, declared only behind the backs of the other 
parties interested. You must find, in this class of cases, a course of dealing 
by which the shares of all the parties to the contest have been affected.” 


Their Lordships accept this as an accurate statement of the 
law. 

In this country such a course of dealing may be proved in 
the same way as any other relevant fact may be proved. But 
it has been contended, and the contention was accepted by some 
of the Judges in the Colony, that under section 92 of the Ordi- 
nance 53 (Evidence), parol evidence is not admissible to prove 
the fact in question. As will be seen hereafter, it is in strictness 
unnecessary to decide this point, but having regard to the differ- 
ence of judicial opinion in the Courts below, their Lordships 
think it right to express their view on the subject. 

Section 92 is as fdllows: 


Whien the terms of any such contract, grant 6r aiher E 
of property or any matter required by law to be reduced to the form of a 
document have been proved*according to S. 91, no evidence of any oral 
agreement or statement shall be admitted as between -the parties to any 
such instrument or their representatives-in-interest for the purpose of 
contradicting, varying, adding to, or subtracting from its terms ”’ 


The section is subject to provisos. Proviso 4 (1)* has been 
referred to, but in their Lordships’ opinion has no bearing on 
the present question, inasmuch as in their view the section itself 
does not apply. ° 

In the present case evidence 1s fendered, not for the purpose 
of contradicting or varying the terms of the conveyance, but of 
proving facts from which it t may be inferred that, accepting the 


: 1 (1861) 1J.&H 546 at 557. 

*(1) Proviso 4: ‘‘The existence position of property is by law to be in 
of any distinct subsequent oral agree- writing or has been registered accord- 
ment to rescind or modify any such ing to the law in force for the time 
contract, grant, or fisposition 4 pro- being as to the registration of docu- 
o perty, may be proved excé@pt in cases mentas,” 
in which such contract, grani or dıs- 
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conveyance as creating a joint tenancy, the purchasers have sub- 
sequently so dealt with their respective interests thereunder that 
the joint tenancy has become a tenancy-in-common. | 

It remains then to determine whether on the wohle of the evi- 
dence as tendered the respondents have established facts from 
which an agreement to sever should be infferred. On this point 
it is necessary to state a few facts and dates: 

On January, 26, 1894, by a deed of that date, the property 
comprised in the mortgage of June 29, 1892, was reconveyed by 
the mortgagee discharged from the mortgage, Nothing turns 
upon the ‘terms of this deed. 

In the year 1895, in pursuance of a liberty reserved in the 
decree for the administration of the estate of the original testa- 
tor, certain members of the family carried in proposals for the 
purchase by them of certain items of the ‘testator’s estate, the 
purchase money or part of it being provided out of their res- 
pective shares in the estate. 

Among these proposals was one on behalf of Hoon, Lim, 
Quee and Eng to purchase five houses as tenants-in-common for 
$4,600 | 

These houses were on June 3, 1895,” conveyed to the 
four persons as tenants-in-common in equal shates, the con- 
veyance reciting the deed of June 28, 1892, with its limitation 
to them as joint tenants. 

One of the witnesses, Swee, says that when they were going 
to partition’the testator’s property, by ‘which expression he ob- 
viously refers to the transaction just mentioned, he first heard 
that the words “joint tenancy” were in the deed of 1892, and that 
on their effect being explained to him by the solicitors he was sur- 
prised and called a meeting of the four persons concerned, and 
that they told him to go to the solicitors and get the proposals for 
sale of the property altered. “Instead of joint tenancy, I was to 
get them put on the basis of a tenancy-in-common.” As mention- 
ed above the proposal for the purchase of the fiye houses and the 
conveyance thereof to the purchasers were “put on the basis” of 
a tenancy-in-common, vig., the houses were so conveyed, the 
instructions deposed to being confined to the particular case. 
Their Lordships cannot find so far anything from which a 
general intention or agreement to sever can be inferred. 

, The next event was the death of Hoon on September 28, 
1903. 
In 1905 Hoon’s executors and the remainihg three persons 


interested in the share in question were desirous of creating ae ` 


% 


e will humbly advise His Majesty accordingly. 
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trust of the share in favour of Peck and his children, if any. This 
was carried into effect by a deed poll dated May 1, 1905, to which 
Hoon’s executors were parties and concurred in the declaration. 
It took the form of a covenant by them all, that they and the 
survivor of them would stand seised and possessed of the pro- 
perty assigned to them by the deed of June 28, 1892, upon certain 
trusts. It is said that Hoon’s executors had no interest in this 
property except on the footing of a tenancy-in-common, and 
that the form of the deed therefore supports the theory of a 
severance. But this ignores the fact that the houses purchased 
in 1895 represented apart of the share assigned by the deed 
of 1892, and the concurrence of Hoon’s executors was neces- 
sary in regard to these houses. In this deed also the limitation 
to the four as joint tenants is referred to and no suggestion of 
a severance is made. 

On November 24, 1906, Quee died, and on December 18, 
1907, Lim died, Eng becoming thus the survivor of the four 
joint tenants. 

By a deed poll, dated October 19, 1908, new trustees of the 
deed of 1905 were appointed, and by this it is made clear that 
the three houses *emaining unsold of the five purchased in 1895 
were included in the trust. 

Their Lordships can see nothing in these last-mentioned 
transactions from which a severance can be inferred. 

The remainder of the evidence consists of certain state- 
ments made by individual members of the qugrtefte, including 
Eng, which, it is said, indicate that they respectively thought that 
there was no right of survivorship, together with certain 
accounts which, it is said, prove a division of income after the 
deaths of those who died before Eng. Their Lordships cannot 
accept the evidence afforded by these statements. and ‘accounts 
as sufficient of themselves to justify an inference of an agree- 
ment to sever. 

The resulteis that, in the opinion of their Lordships, this 
appeal ought to be allowed, the orfler on appeal reversed, and 
that of Murison, C.J., restored, with costs to be paid by the 
respondents. The costs in the Court of Appeal were made 
payable out of Peck’s share in the testator’s estate, and their 
Lordships see no reason for interfering with that order. They 
Solicitors for appellant: Peacock & Goddard. 

Solicitors for respondents: Nisbet, Drew & Loughborough. 


K.J.R — Appeal alowed., 


e 


+ 


LVI] THE MADRAS LAW JOURNAL “REPORTS. 649 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTIcE ANANTAKRISHNA ATYAR. 


Murugesa Mudaliar .. Petitioner* tn C.M.P. 

; No, 4205 of 1928 and Respondent 
in C.M.P. No. 4401 of 1928—Plain- 
tiff in O.S. No. 58 of 1928 and 
Defendant in SC. No. 210 of 1928. 


Vv. 

Davva Venkata Kesavalu Chetty .. Respondent in C.M.P. 
No. 4205 of 1928 and Petsitoner in 
C.M.P. No. 4401 of 1928—Defend- 
ant in O.S. No. 58 of 1928 and 
Plaintiff in S.C. No. 210 of 1928. 
"Civil Procedure Code (V of 1908), S 24 (4)—Small Cause suit pend- 
ing in the Court of Subordinate Judge—Disinict Munstf with konited Small 
Couse perssdicthion—Valuation of Small Casse meai higher than the Smail 
Cause purtadiction of the District Munnf—Juresdiction of High Court to 
transfer the Small Couse mat to the Court of the District Munstf. 

An order of transfer passed under sub-clause (4) of section 24 of the 
Civil Procedure Code cannot invest a Court not havipg Small Cause juris- 
diction with one; nor can such an order enable a Judge having Small 
Cause jurisdiction up to a particular limit to try, as a Small Gause suit, a suit 
exceeding that limit. Consequently, the High Court has no power to 
transfer a Smali Cause suit pending on the file of the Court of a Sub- 
ordinate Judge to the Court of a District Munsif where the Small Cause 


jurisdiction of the District Munsif is less than the value of the Small 
oe suit. æ 
CM.P. No. 181 of 1917, followed. . 


Sankararama Atyar v. Padmanabha Aiyaç, (1912) I.L R. 38 M. 25: 23 
M.L.J. 373, Chhotey Lal v. Lakhmi Chand Magan Lal, (1916) I.L.R. 38 
A. 425 and Sukha v. Raghunath Das, (1916) I.L.R. 39 A. 214 explained and 
distinguished. 

Madhumedan Gope v. Behari Lali Gope, (1918) 44 I.C. 881 not followed. 

Petition praying that in the circumstancess stated in the 
affidavit filed therewith the High Court will be pleased to direct 
the transfer of S.C.S. No. 210 of 1928 on the file of the Court 
of the Subordinate Judge ef Bezwada to the District Munsif’s 
Court, Ranipet, to be tried along with O.S. No. 58 of 1928 on 
its file, or to direct stay of trial of the said S.C.S. No. 210 of 
1928 pending the said O.S. No. 58 of 1928 and C.M.P. No. 4401 
of 1928 and praying that in the circumstances stated in the 
affidavit filed therewith, the High Court will be pleased to direct. 
the transfer of the said O.S. No. 58 of 1928 from the file of the 
Court of the District Munsif of Ranipet to the ‘file of the Court 





*C.M.P. Nos 4205 and 4401 of 1928. . 26th February, 1929. 
R—82 4 


a I a E Ka are KE ENENG ER eS eT | 


Murugess 
Mudaltear 


F. 
Venkata 
Keeavala 
Chetty. 


650 THE MADRAS LAW JOURNAL REPORTS, (VoL. 


of theeSubordinate Judge of Bezwada to be heard along with 
S.C.S. No. 210 of 1928 on its file. 

K. S. Besikan for petitioner. 

P. Satyanarayana Rao for respondent. 

The Court made the following 

OrpgeR.—These are Civil Miscellaneous Petitions for 
transfer of certain suits pending in the Court of the District 
Munsif of Ranipet and the Court of the Subordinate Judge of 
Bezwada, respectively. The petitioner in C.M.P. No. 4205 of 
1928 is Murugesa Mudaliar, plaintiff in Suit No. 58 of 1928 
on the file of the District Munsif’s Court, Ranipet (North 
Arcot District). He filed that suit against D. Venkata Kesayalu 
Chetty to recover a sum of Rs. 870 alleged to be due in respect 
of goods (brass vessels) supplied by him to the defendant. 
After the suit in Ranipet Court was decreed ex parte it is alleg- 
ed that the defendant therein (Venkata Kesavalu Chetty) filed 
Small Cause Suit No. 210 of 1928 on the file of the Sub-Court, 
Bezwada (Kistna District) against Murugesa Mudaliar to re- 
cover Rs. 542 alleged to be due in respect of the same dealings 
in brass vessels. The ex parte decree passed by the District 


Munsif of Ranipet was subsequently set aside and the suit posted 
for hearing. 


Murugesa Mudaliar, the plaintiff in the Ranipet suit, has 
applied for the transfer of the Small Cause Suit No. 210 of 
1928 from the file of the Court of the Subordinate Jydge of Bez- 
wada to the file of the District Munsif of Rastipet to be tried 
along with Original Suit No. 58 of 1928 on the file of the Dis- 
trict Munsif. Venkata Kesavalu Chetty, the plaintiff in Small 
Cause Suit No. 210 of 1928 on the file of the Subordinate Judge 


, of Bezwada, has applied for the transfer of Original Suit No. 58 


of 1928 from the file of the District Munsif of Ranipet to the 
file of the Court of the Subordinate Judge of Bezwada to be heard 


along with Small Cause Suit No. 210 of 1928 on the file of 
the Subordinate Judge. 


Intesim stay has been granted in respect of both the suits, 
and the above petitions have now come on for final disposal. 
I have heard Mr. Desikan on behalf of the plaintiff in the 
Ranipet Munsif’s Court suit, and Mr. P. Satyanarayana Rao 
on behalf*of Venkata Kesavalu Chetty, the plaintiff in the Sub- 


* Court suit. l 


The first question that has to be considered is whether 


* „there is jurisdjction tô transfer the Small Cause suit now pend- 


ing before the Subordinate Judge of Bezwada to the District 
t 
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Munsif of Ranipet (seeing that the value of the Small Cause 
suit is Rs. 542 whereas the Small Cause jurisdiction*of the 
District Munsif of Ranipet is only Rs. 100, that is less than 
Rs. 542). Itis contended by Mr. Desikan that under section 24, 
clause (4), Civil Procedure Code, the transfer could be made 
and that the result of the transfer would*be that the transferred 
suit should be tried as a Small Cause suit by the District Munsif, 
and that there is no valuation limit regarding suits that could be 
so transferred prescribed by sub-clause (4) of section 24. He 
drew my attention to the cases reported in Sankararama v. 
Padmanabha, Chhotey Lal v. LakhnueChand Magan La? and 
Sukha v. Raghunath Das.” On the other hand Mr. Satyanarayana 
Rao contended that the Small Cause jurisdiction of the District 
Munsié of Ranipet being less than the value of the suit at 
Bezwada, the District Munsif has no jurisdiction to trv the 
Bezwada suit as a Small Cause suit. He referred to clause 1 
(b) (ii) of section 24, Civil Procedure Code, which lays down 
that the Court to which a suit is transferred should be com- 
petent to try that suit. 


Turning to the decisions quoted by Mr. Desikan I find that 
the decision in Sankararama v. Padmanabha is not a decision 
on the point I am now considering. There the ‘District Judge 
of Tinnevelly transferred a Small Cause suit pending before 
the Subordinate Judge of Tuticorin to the District Munsif of 
Srivaikuntam to be tried as an original suit. The suit was 
again tranSferged to the file of the Additional District Munsif 
of Tinnevelly, who tried it as an original suit and whose deci- 
sion was on appeal reversed by the Afppellate Court. The ques- 
tion before the High Court was whether an appeal lay against 
the decision of the Additional District Munsif of Tinnevelly. 
The learned Judges of the High Court held, that having regard 
to clause (4) of section 24, the Additional District Munsif 
should be deemed to have tried the suit as a Small Cause suit 
and that the directions issued by the Districte Judge to have it 
tried as an original suit ate illegal and issued without jurisdic- 
tion. The High Court accordingly held that the said directions 
should be disregarded as not being warranted by section 24, 
and that it must be taken that the suit was tried by the District 
Munsif as a Small Cause suit. No question was raised before 
the High Court whether the said suit could have been transferred 
to the District Munsif at all because he had no-jurisdiction 


1. (1912) I.L.R. 38 M 25: 23°M.L J. 373 
2 (1916) I.L.R. 38 A. 425, 3 (1916) I.L.R. 39 A. 214 ° 
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to try such suit on account of the valuation of the suit. From ` 
the report it does not appear that any objection on the score of 
the valuation was raised and pressed before the High Court. 
It is no doubt true that at page 27 of the report in the judgment 
of Mr. Justice Sundara Aiyar the following sentence occurs: 

‘It is no doubt tht fact that the Smvaikuntam Munsif had not 
been invested with jurisdiction to try Small Cause suits of the value 
of this suit.’’ 

It does not appear, however, whether the Addi- 
tional District Munsif of Tinnevelly who ultimately tried 
the suit had such jurisdiction. In any event this question of 
want of jurisdiction on the score of valuation was not made 
a ground of attack before the High Court and the High Court 
does not deal with such an objection so that I am not able to 
derive any help from that decision. The next case relied on is 
Chhotey Lal v. Lakhmi Chand Magan Lal? That was 
a decision eof a single Judge, Sir P. C. Banerji, J.; from 
the facts set out at page 426 it appears that a suit for Rs. 282 
filed as a Small Cause suit in the Court of the Subordinate 
Judge of Muttra, whose Small Cause jurisdiction extended up 
to Rs. 500, was traysferred by order of the District Judge to the 
District Munsif of Muttra whose Small Cause jurisdiction ex- 
tended only up to the limit of Rs. 50. An £x parle decree was 
passed by the Munsif. The defendant applied to have the er 
parte decree set aside, and the question arose whether he ought 
to have deposited the deoree amount or given securjty for the 
same, under section 17 of the Provincial Smal» Cause Courts 
Act, at the time of presenting the application. The Munsif 
having held that the section did not apply, and having granted 
the defendant’s application, and having set aside the ør parte 
decree, the plaintiff filed a revision petition. The learned Judge 
stated the question for decision as follows: “The real ques- 
tion in this case is whether section 17 of the Small Cause Courts 
Act applies to the present case.” No objection was raised on 
the ground that the District Munsif had no jurisdiction to try 
the suit having regard to its valuation. The Court relied on cl. (4) 
of section 24 and held that the decision of the District Munsif 
should be taken to have been passed by a Court of Small Causes 
and that the provisions of section 17 of the Small Cause Courts 
Act applied? The next case relied on is the one reported in 
Sukha v. Raghunath Das.’ There, the District Judge trans- 
ferred a Small Cguse suit pending in the Subordinate Judge’s 





r 
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Court of Muttra; the District Munsif to whose Court the case 
was transferred was not invested with the powers- of a “Small 
Cause Court Judge. He however tried the case as a Small 
Cause Court Judge and decreed the claim in plaintfff’s favour. 
The defendant’s appeal was dismissed by the Lower Appellate 
Court on the ground that no appeal lay? The defendant filed 
a revision petition before the High Court, and the only point 
argued before the High Court was whether an appeal lay or not. 
The High Court held that having regard to section 24, clause (4), 
Civil Procedure- Code, the District Munsif should be taken to 
have decided the suit as a Court of Small Causes and that no 
appeal lay against his decree. The question whether a Small 


Cause suit could be transferred to a Court which was not either. 


a Court.of Small Causes, or one invested with jurisdiction of a 
Court of Small Causes, does not seem to have been argued or 
decided by the High Court in that case. No doubt there is 
an observation at page 221 of the report: 

“The Legislature apparently intended that the District Court should 
have power to make an order of transfer such as has been made in the 
present case, trusting to the discretion of that Court, and its knowledge 
of local conditions, not to make an order of transfer to a Court not 
competent to make a proper cxercise of the specfhl powers which an 
order of transfer carries with it in respect of particular «cases so trans- 
ferred”? 

If the learned Judge meant by the above observation that 
a Small Cause suit could be transferred by a District Court to 
the file of g District Munsif’s Court*which was not a Small 
Cause Court afd which was not invested with Snrall Cause 
jurisdiction, it seems to me with all respect that the proposition 
is unsustainable. The same remarks apply to the decision of 
Mr. Justice Lindsay reported in Ram Charan Banwari Lal v. 
Kishori Lal Sarup.* The only question raised was whether an 
appeal lay. The decision in In re Bagtammal® seems to be 
relevant. A suit pending on the file of the Court’of Small 
Causes, Madras, was transferred by a Bench of two learned 
Judges of the High Court by order passed, under section 24, 
clause (4) of the Code of Civil Procedure on C.M.P. No. 2446 
of 1916 to the City Civil Court to be tried with Original Snit 
No. 277 of 1916 pending in the City Civil Court. The correct- 
ness of the order being doubted, having regard to the provisions 
of section 24 (1) (b) (ii), the Chief Justice was moved by 
C.M.P. No. 334 of 1917 to regularise the proceedings by pass- 
ing order under section 5 (2) of the City Civil Court 





4. (1928) ILL R. 50 A. 810 5. (1917) 32°M.L.J. 258. 
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Act. The learned Chief Justice (Sir John Wallis, Kt.), 
in passing order under section 5 (2) of the City Civil Court 
Act and directing the transfer, observed as follows: 
| 

“Section 24 of the Code of Civil Procedure only authorises transfer 
to a Court competent to try the case The City Civil Court is not such 
a Court (section 3 of the Gaty Civil Court Act) and I do not think that S 24. 
clause (4) of the Code of Civil Procedure makes it so. It can only become 
so by the Chief Justice of the High Court authorising the City Civil 


Judge to try the case in his capacity of Small Cause Court Judge under 
section 5 (2) of the City Civil Court Act. I so direct him ’’ 


In Manikka Chettiar v. Kuppuswami Naicker * the present 
learned Chief Justice remarks at page 118 as follows: “TI can 
only transfer them to a Court which has jurisdiction to try 
them.” Under section 24 (1) (b) (ii) of the Code of Civil 
Procedure the Court to which a suit is transferred skould be 
competent to try or dispose of the same. Competency clearly 
means with reference to the nature and the amount or value of 
the subject-matter of the suit. In fact, these last words occurred 
in the previous Code of 1882, section 25, and have been omitted 
from section 24 of the present Code evidently as unnecessary 
since the presence of the word ‘competent in clause 1 (b) (ii) 
of the section clearly implies the same. A Court may not be 
competent todry Small Cause suit either because of the valuation 
of the suit or because it had no Small Cause jurisdiction at all. 
I cannot agree with the contention that an order of transfer 
passed under sub-clause (4) of section 24, Civil Procedure Code, 
could invest a Court nof having Small Cause jurisdiction with 
one; nor*could such an order enable a Judge having Small 
Cause jurisdiction up tosa particular limit to try, as a Small 
Cause suit, a suit exceeding that limit. Otherwise, a District 
Court could in this Presidency at present transfer a Small Cause 
suit, of the value of say Rs. 1,000 pending before a Subordinate 
Judge to be tried by a District Munsif as a Small Cause suit, 
though the jurisdiction of District Munsifs is limited under notifi- 
cation -issued by the Local Government under the provisions of 
Small Cause Courts Act and the Madras Civil Courts Act, to the 
trial of Small Cause suits not exceeding Rs. 300 in value. Simi- 
larly a Judge of the High Court could transfer a suit of the value 
of Rs. 2,000 from the file of the Presidency Small Cause Court 
to a District Munsif to be tried as a Small Cause suit. But as 
already mentioned it is only the Local Government that has the 
jurisdictign under section 15 of the Provincial Small Catise 
Courts Act to ¢nvest particular Courts of Small Causes with 
enn tt an 





6. (1926) 25 L.W. 115. 
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jurisdiction up to Rs. 1,000; and under section 28 of the Madras 
Civil Courts Act it is only the High Court (and not one Judge 
thereof) that has got jurisdiction by notification in, the official 
Gazette to invest District Munsifs with Small Cause jurisdiction, 
and that only up to the amount of Rs. 300. It therefore seems 
rather curious that a District Court or a division bench of the 
High Court should have power to direct District Munsifs to 
try suits of the value of Rs. 1,000 and 2,000 respectively as 
Small Cause suits. It should not be forgotten that no appeals 
lie against the decree passed in such suits. The above considera- 
tions were pressing upon me when the question was argued be- 
fore me. In none of the cases quoted before me has this ques- 
tion of competency been expressly raised and decided. If the 
case in" Sankararama v. Padmanabha’ had decided this ques- 
tion, I should of course be bound by the same. But for reasons 
already mentioned by me, this question was not raised in that 
case, much less decided by the learned Judges. I accordingly 
took time to consider my judgment in this case, and in the mean- 
time asked the Office to find out whether any similar cases had 
arisen for decision after the rulings reported in Sa*kararamia v. 
Padmanabha.t I am obliged to the Office for having brought 
‘to my notice the following case which I think hélps me in the 
decision of the point. 

In C.M.P. No. 151 of 1917, the High Court was moved by 
the defendants in Small Cause Suit No. 16870 of 1916 on the 
file of the Coust of Small Causes; Madras, to transfer the said 
suit to the Principal District Munsif’s Court of Bapatla to be 
tried along with Original Suit No. 722 of 1916 on the file of 
that District Munsif. As generally happens in such cases, the 
subject-matter of the two suits was practically the same, and the, 
evidence in both the suits was practically the same; the High“ 
Court, Oldfield and Bakewell, JJ., by order, dated 5th February, 
1917, ordered the transfer as prayed for. It was subsequently 
found out that the value of Small Cause suit was Rs. 1,6274-6 
and an application for review was filed immediately by the plain- 
tiff in the Presidency Small Causes Court on the ground of 
valuation of the suit and the consequent incompetency of the 
Munsif to try the said suit. The learned Judges reviewed the 
prior order, and on 16th February, 1917 passed the sonoma: 
order: 


“As the fact that the respondent’s gase could npt ordiftarily be dis- 
pout of by the District Munsif sitting as a Small Cause Court was over- 





1. (1912) I.L.R. 38 M. 25: 23 M.L.J. 373. 
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looked, we allowed the review petition Proceeding al once with the con- 
sent of the partes to our hearing of the application for transfer, we hold 
that it should not be granted in the circumstances and dismiss it. No 
orders as to gosts.’’ 

This clearly is a decision by two learned Judges of the High 
Court on the exact pomt now before me. Though the learned 
Judges have not elaborated the reasons for their opinion, it is 
clear that the considerations set out by me above receive support 
from the order passed by the learned Judges. The question 
raised before me relates to an important matter of practice of 
frequent occurrefice and there should be no doubt on such a 
matter of practice. Having regard to the decision of the two 
learned Judges mentioned above, and the other considerations 
mentioned by me already I have come to the conclusion that 
the Small Cause suit now pending before the Subordinate Judge 
of Bezwada should not be transferred to be tried by the District 
Munsif of*Ranipet. These considerations have not been con- 
sidered in the decision of the Calcutta High Court reported in 
Modhusudan Gope v. Behari Lall Gope! The Court there 
refers only to section 24 (4) and not to the provi- 
sions of section 24 (1) (b) (ii) relating to the compe- 
tency of the.Court to which the suit is transferred. In any 
event I should not prefer the same to the decision of this Court 
mentioned above. Coming to the Petition No. 4401 of 1928 
filed by Venkata Kesavalu Chetti, the plaintiff in the Bezwada 
suit, I note that the suit in Ranipet was filed first;eand it was 
open to Venkata Kesavalu Chetti to have filed Ather a separate 
suit in the Ranipet Court, within whose jurisdiction Murugesa 
Mudaliar was living, claiming the amount due to him accord- 
ing to his version. He might also, for what appears, have 

~ filed a counter-claim in respect of his demand. It is not clear to 
me that the effect of transferring Suit No. 58 of 1928 to the file 
of the Subordinate Judge would really lead to a satisfactory solu- 
tion of conflict of decisions; for if the decision of the Subordinate 
Judge passed on ‘the transferred suit.be open to appeal, then the 
findings passed on such an appeal need not necessarily be the same 
as the findings arrived at by the Subordinate Judge in the two 
suits. Should, however, it be held that no appeal lies from the 
decision of the Subordinate Judge on the transferred suit (see 
Uma Charan Sen Gupta v. Chinta Roy*) then in the circum- 
“stances of this case it seems to be really unjust that the plafn- 
tiff in the Ranipet Court who filed the suit for the larger amoun 








6 P . i 
7. (1918) 44 I.C. 88l. 8. (1916) 36.1.C. 881. 
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and that long before the other side filed the Small Cause suit Muragesa 
in the Bezwada Subordinate Judge’s Court should have to fore- 
go the right of appeal from any decision that might be passed _keeavalu 
by the Ranipet Court; in the circumstances of thi$ case I do Chetty. 
‘not feel justified in bringing about such a result. I therefore 

dismiss Venkata Kesavalu Chetti’s Applicftion No. 4401 of 1928. : 


One of the prayers in C.M.P. No. 4205 of 1928 filed by the 
plaintiff in the Ranipet suit is that the proceedings in Small Cause 
Suit No. 210 of 1928 on the file of the Subordinate Judge of Bez- 
wada may be stayed pending disposal of the Ranipet suit. In the 
circumstances I think that is a prayer that I should grant. J 
accordingly direct that the proceedings in Small Cause Suit 
No. 210 of 1928 on the file of the Subordinate Judge of Bezwada 
be stayed pending disposal of Suit No. 58 of 1928 on the file 
of the Court of the District Munsif of Ranipet. The question 
whether the stay of Suit No. 210 of 1928 should be continued in 
case Of an appeal against the decision of the Ranipet Court will 

~have to be considered, if necessary, later on, having regard to 
the circumstances then existing. “ 


I make no order as to costs in any of these petitions. 
N.S. Prayer for transfer refused but suit stayed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice PHILLIPS AND MR. JUSTICE 
THIRUVEN BATACHARIAR. 


P. M. Ramakrishna Aiyar .. Appelant* (PI) 


v. 
P. Muthuswami Aiyar and others .. Respondents (Defts. 
l to 4 and 6). . 


Parinership—Retirement of one pariner—Bustness of the firm carried ° Ramakrishna 
on by the others with its capital or assets—Absence pf settlement of Alyar 
account between the retiring partner and the others—Effec®—Option of v. 
retiring pariner to clamu share of profis or twnterest—Utitsation of portion Muthusw 
of assets alone in the bustness—E ffect—Electton—Essentials for the apph- aes 
cation of the doctrine—Eleciton by the retirumg pariner—Right to postpone 
election itll the taking of final accounts—Hindu Low—Joint famdy—Dei- ° 
sion in stotus—Liability of manager to account for subsequent management. 

When a partner retires from the firm and the business of the firm 
is thereafter carried on by the other members of the firm with its capital 
or assets without any final settlement of accounts as between them and 
the outgoing partner, then, he, in the absence of any agreement to the 
contrary, is entitled at his option either to claim a share of the profits e ~ 
made with the use of his share of the partnership assets since, the dissolu- 
tion of the firm by his retirement or to fnterest on the amount of his 


*Appeal No 337 of 1926. ° : 14th December, 1928,° 
R—83 : 
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share in the partnership as it stood on the date of its dissolution. It is 
not necessary that the whole of the partnership assets should have becn 
used in making the subsequent profits; even 1f a portion of the assets 
have been so used, the retiring partner who las a share in every portion -of 
the partnershif assets is entitled to a similar share in the profits 

Bhagwandas Mitharam v. Revett-Carnac, (1898) L.R. 261.A. 2: 1LR. > 
23 Bom. 544 (P.C.) relied pn- 

Ahmed Musayt Saleji v Haslam Ebrahwn Salen, (1915) LR & I.A. 
91: I.L.R. 42 Cal. 914: 29 M.L.J. 70 (P.C.) distinguished 


Haji Hedayetella v. Mahomed Kami, (1923) 19 L.W. 425 (P.C) 
referred to. 


„Hajee Swuenmar Sati v. Mahomed Husshuen Sait, (1916) 4 L.W. 521 
not followed. ° 


A person cannot be required to elect between two things unless he is 
in a position to know what these two things are and can make a voluntary 
choice between them. Consequently, a retiring pariner 1s not bound to 
make his election as to whether he would claim a share of the profits made 
with the use of his share of the partnership assets since the date of the 
dissolution of the firm by his rctirement or interest on the amount 
of his share in the partnership as it stood on the date of its dissolution, 
until the shafe of the profits that would fall to him has been ascertained, 
in other words, his final election must be postponed untl the accounts of 
the business subsequent to his retirement have been taken. 

Per Phtlhps, J—It is often difficult to ascertain the exact share of the 
retiring partner in the profits to be awarded to him and it may therefore 
be more proper in sugh cases to award interest on the share of the assets 
at the date of the dissolution. 

The managé of a joint Hindu family is under an obligation to account 
for his management of the whole of the family property even after the 
date of division in status, he being co-owner in possession of the pro- 
perty of the separated member of the family 

Per Theruvenkctachanar, J—It 18 not open to the retiring partner, in 
making the election, to claim a share of the profits with egard to a portion 
of the assefs utilised by the other partners in the firm after the date of 
his retirement and to claim ie with regard to the rest. He must choose 


between the alternative reliefs with regard to the entire assets as a 
whole. 


Appeal against the decree of the Court of the Subordinate 


` Judge of Tinnevelly, dated 12th May, 1926, in Original Suit 


No. 18 of. 1924. 

T. M. Krishnaswami Aiyar and S. Anantarama Aiyar for 
appellant. 

T. R: Ramachandra Aiyar, S. E bain: K. R. Ranga- 
swami Aiyangar and N. Stvaramakrishna Aiyar for respondents. 

The Court delivered the following 

Juvcments. Phillips, J.—Plaintiff and defendants 2 and 3 


sare the sons of the Ist defendant. They conducted a partner- 


ship business, at first in copjunction with the 4th defendant, and 
subsequently as "a family partnership consisting of themselves 
“alone. Misuntterstandings arose in 1920 and plaintiff refused, 


e 
? 
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to continue in the business and finally expressed his detesmina- 
tion to become separated in status and to dissolve the partnership. 
It has been found in the Lower Court that this saparation in 
status and the dissolution of partnership took place on the 31st 
December, 1921, and this is not now disputed. The plaintiffs 
suit is for the recovery of his share in the family property and 
in the partnership assets. He has obtained a decree for one- 
fourth share in the partnership assets as they stood on the 31st 
December, 1921 and for one-fourth share of the immoveable and 
moveable properties belonging to the familys So far as his 
share of the partnership assets is concerned, he has been awarded 
interest at 6 ger cent. on the amount due to him from the 31st 
December, 1921 till delivery. 


The plaintiff now appeals and objects to the decree on the 
ground that he is entitled not only to interest on his share but 
also in the alternative to a share of the profits which have been 
obtained by the use of his share. It is not disputed that since 
1921 defendants 1 to 3 have continued to carry on the same 
business as was carried on before that date by them in conjunc- 
tion with the plaintiff. The plaintiffs claim to share in the 
profits earned since he left the business is based en section 88 
of the Trusts Act. anon (f) to that section runs as 
follows:— 

“A and B are partners. A dies. B instgad of winding up the affairs 
of the partnerfhip, retains all the assets in the business. B must account to 
A’s legal representutive for the profits arising from A's sHare of the 
capital.’? 

- Ina case of this Court reported i in Hajee Summar Sait v. 
Mahomed Husson Satt? a Divisional Bench held that this 
illustration went beyond the law in India, the main ground 
of this decision being that the surviving partners did not stand 
in a fiduciary relation to the retiring partner or his representa- 
tive. No reference was mdde in that case to the decision of 
the Privy Council in a similar case (Bhaguiindas v. Rivett- 
Carnac’) where we find at page 550: ; 

‘Tt seems to their Lordships that the proper order will be to direct 
an account to be taken of the partnership dealings and transactions, to 
inquire what was due to the estate of Hemabai in respect of her share at 
the time of her death, and how the amount due to her estate has been 
dealt with, and, if it appears that such amount, or any part thereof, has been 
employed in the business continued by the surviving partners, to direct the 
accounts of such business to be taken.” 
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This principle has been subsequently repeated in Haji 
Hedayetulla v. Mahomed Kami? where it was held that the 
representatiyes of the deceased partner were entitled to the same 
share as the partners would have taken if the partnership had 
not been dissolved. The same principle is laid down by statute 
in English Law, t.e., section 42 of the Partnership Act, 1890, 
and the question has been considered at great length in Hugh 
Stevenson & Sons v. Akttengesellschaft* where the contention 
that the surviving partners do not stand in a fiduciary relation to 
a retiring partner.or to the representatives of a deceased partner is 
very emphatically negatived and it was held that section 42 of 
the Partnership Act, 1890, only gave effect to whas was the law 
then existing. This proposition is discussed in Lindley on 
Partnership. 9th edition, page 707 et sey. 


‘fOn the other hand, to limit the compensation to interest (at the 
accustomed wate) would frequently enable the wrongdoer to profit by his 
own wrong, and be an inadequate compensation to the owner. It may, 
thereforc, be necessary to give the owner the profits made by the trader 
by the use of the property in question, after making the trader all just: 
allowances, including a fair remuneration for his trouble To do so may 
moreover be justified “upon the ground that the profits are accretions to the 
property which has yielded them and ought to belong to the owner of such 


property, in as ardane with the maxim, accessornum sequilur Sissons 
principale ’’ 


It seems therefore to be very clearly established that when a 
partner retires from a husiness which is not wound up but is 
continued by the surviving partners, he is entitled to a share in 
the profits which have been obtained by the use of his share in 
the partnership assets. If is not necessary that the whole of the 
partnership assets should be used in making the subsequent profit, 
for if any portion of the assets are so used, the retiring partner, 


“who has a share in every portion of the partnership assets, is 


entitled toja similar share in the profits, if any portion of those 
assets has been utilised in making the profits. This is laid down 
by Romer, J., inea very recent case in M anley v. Sartori.” It is 
often difficult to ascertain the exact *share in the profits which 
should be awarded as Lord Lindley pointed out (at p. 710), and 
it may therefore be more proper in such cases to award interest 
on the share of the assets at the date of the dissolution. 


That, the law is as set out above is not seriously disputed 
by Mr. Varadachariar for the respondents, but he contends that 
Ps ® 


ee 


e 
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the plaintiff has not claimed such a remedy in his plaint gnd he _ 


must be deemed to have elected to seek his remedy in the shape 
of interest and to have given up his claim to a share in subse- 
quent profits. Naturally the plaint does not specifically claim 
this share in subsequent profits, for, at the time it was drafted, 
the plaintiff could not know that the other partners would not at 
once make over to him his proper share, nor that they would 
continue the business, but there is nothing in the plaint which 
goes to show that the plaintiff relinquished any right to subsequent 
profits which he has in law. In fact at the trial when it was 
clear that the business had continued for some considerable 
period after dhe dissolution, his claim to these profits was strongly 


asserted but negatived by the Subordinate Judge for the reasons: 


given wh paragraphs 34 and 35 of his judgment in which he 
refers to the weight of authorities negativing such a right. 


Inasmuch as the suit partnership was a family business, the 
matter might be deemed to be somewhat more complicated as it is 
difficult to ascertain what are the partnership assets as distinguish- 
ed from the joint family properties, but this point is not of very 
much weight, for, even under S. 95 of the Trusts Act, the same 
principle is prescribed with reference to joint owners of property 
and it has always been held in the case of a joint Hindu family 
that the manager, after the date of division in status, is under 
an obligation to account for his management of the whole of the 
family proferty, he being co-owner in possession of the property 
of the separated member of the family. Cf. Watsoh & Co. v. 
Ramchund Dut and Sri Ranga Thathachariar v. Srinivasa 
Thathachartor." 


A long argument has been addressed to us relating to the, 


conduct of the respective parties but that 15 really immaterial, ex- 
cept possibly in the awarding of costs, when we have te determine 
what are their legal rights and it is not seriously disputed now 
that the plaintiff has a right in law to claim a share in the subse- 
duent profits of the partnership. i 


The enquiry that will now be made is an examination of the 
accounts of the business not only up to the 31st December, 1921, 
but up to the date of this decree. In taking this account, the 
defendants will be entitled to~be credited with a sum sufficient to, 
recompense them for the skill and labour employed in the con- 
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7. (1927) I.L.R. 50 M 866: 53 M.L.J. 189. - 
+ 


~ 


. 


662 THE MADRAS LAW JOURNAL REPQRTS. | VoL. 


E] r 


a duct qf the business since 1921 and it will also be open to them 
ig to prove that any portion of the profits was obtained not by 
Muthuswaml reason of the use of the partnership assets but in some other 
Afyar. ií < 33 s 
—— ~ manner. The term “partnership assets” must be deemed to in- 
Phillips, J. clude the good-will of the business, for the plaintiff is entitled 
f to a share in the good-will as well as to a share in the actual 


assets of the business. 


The contention of Mr. Varadachariar that plaintiff has 
elected to receive interest rather than share in future profits must 
be negatived, for a persan cannot elect between two things unless 
he is in a position to know what those two things are and can 
make a voluntary choice between them. In the pr@ent case, the 
plaintiff is not therefore bound to make his election until the share 
of the profits that would fall to him has been ascertained. If the 
subsequent business ended in a loss, the plaintiff would be entitled 
to claim the assets due to him at dissolution together with subse- 
quent interest and therefore his final election must be postponed 
until the accounts have been taken. 


The next point on which the appeal has been argued relates 
to the family movéables. The plaintiff claimed certain items in 
his plaint, some of which were admitted and others denied. The 
Subordinate Judge has held that the plaintiff has not proved the 
existence of those that he claims and therefore he was only 
entitled to a share in those admitted by the defendants. It 
appears that the plaintiff has tried to secure the dppointment 
of a receiver In this suit, and that when that was disallowed, he 
applied for a commissioner to take an inventory of the moveables, 
which was also disallowed. When the plaintiff was in the wit- 
ness-box, his pleader made a statement that oral evidence as to 
‘moveables would not be adduced and that the plaintiff would 
rely on what could be shown from the accounts when they were 
examined to ascertain the partnership assets. This statement 
was apparently aecepted by the Court and consequently no oral 
evidence was let in. In these circutrfstances and in view of the 
fact that the plaintiff had been out of possession of the family 
moveables, he ought to be allowed an opportunity of proving 
what moveables existed by reference to the family and partner- 
ship accounts and this must be done in the taking of the accounts. 


* The third point relates to the mesne profits from the im- 
: moveable property. A sum of Rs. 1,250 was deposited by the 
defendants in respect of the first year’s profits but this was done 
in order to avoid the appointment of a receiver and cannot be » 


? 
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treated as an admission that Rs. 1,250 was the actual amount of Pa EERS 
mesne profits in that year. The actual amount must be ascertained da 
by reference to the accounts and tbe various payments made by Moth aman 
defendants must be set off against that amount and the plaintiff 
awarded his share accordingly. Phillipe, J. 


This appeal must, therefore, be allowed and the i 
Lower Courts decree modified in accordance with the 
above judgment. The third defendant has not opposed 
this appeal and therefore defendants 1 and 2 will pay plaintiff's 
costs of the appeal. The Sub-Judge will take steps to secure 
the accounts from defendants as soon as possible and then pro- 
ceed to appoigt a commissioner for their examination. 


Thiruvenkatacharior, J—This appeal arises out of a suit Ibiri- 
brought by the appellant for the partition of family properties opia 
belonging to him and defendants 1 to 3. The Ist defendant is 
the plaintiff’s father and defendants 2 and 3 are his (plaintiff’s) 
brothers. It has been found by the Lower Court that the 
family continued undivided in status till the 3lst December, 
1921, on which date the plaintiff became divided in status and in 
estate from the other members of the family. This finding is 
not questioned before us. The family besides owing consider- 
able immoveable and moveable properties was also carrying on 
trade from a very long time and on the date when the plaintiff 
separated from the family and became divided in status the tamily 
was Carrying on a business in salt at Tuticorin in the name of 
R. M. MuthusWami Aiyar & Sons, and among the “properties 
sought to be divided are the assets of that family trade. The 
plaintiff in his plaint says that he is no longer willing to carry 
on that business as a family concern and that it is therefore 
just and necessary to dissolve the firm as from the date of the 
plaint and ascertain the net profits available for distribution be- 
tween him and the defendants 1 to 3. The plaint was filed on 
the 9th February, 1922. The defendants 1 to 3 in their written 
statement pleaded that ° 
“plaintiff severed his connection from the business in Arpisi, 10% and 
frm the family on the lst Margal, 1096. Since then he became a divided ° 
member. Plaintuf is not therefore entitled to the benefits of nor is he . e 


lrahle to the olligatons under any contracts entered into since he left the 
business”? 





. With reference to this plea the fourth issue in the case was” 
framed in the following terms: “Whegher plaintiff hasmo interest : 
in the firm of R. M. Muthuswami Aiyar & Sons after he became - 
divided in status from defendants 1 to 3,” that is, after the 31st” 


$ 
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December, 1921. It is admitted tbat even after the plaintiff 
had separated from the family and became divided in status the 
other members of the family continued to carry on the business 
in salt and it was still being carried on when the suit came on for 
trial about four years after its institution. 


At the trial the plaintiff claimed that though the family 
partnership stood dissolved, so far as he is concerned, on thé 
31st December, 1921 and he is entitled to his share of the assets 
of the business as it stood on that date, he is also entitled to a 
share of the profits earned by the business continued by defend- 
ants 1 to 3 subsequent to his separation therefrom. 


Defendants 1 to 3 denied the plaintiffs cla#h to a share 
in these profits and contended that he can be awarded only.interest 
on the amount found due to him on the date his connection with 
the firm ceased. This was one of the main questions raised at 
the trial. ‘On that question the Subordinate Judge finds that 
plaintiff became divided in status and in estate on the 31st 
December, 1921, and that he had no interest in the firm of 
R.M.M. & Sons continued by defendants 1 to 3 after the said 
date; and that he would be entitled to the money value of his 
share in the said firm as it stood on the said date together with 
interest thereon at 6 per cent. per annum. 


The main question argued before us in this appeal is that 
the plaintiff’s claim to a share in the profits of the business 
carried on by defendants 1 to 3 subsequent to the 31s? December, 
1921 should have been allowed. It is contended on behalf of 
the appellant that when a partner retires and the business of 
the firm is thereafter carried on by the other members of the 
firm with its capital or assets without any final settlement of 
"accounts as between them and the outgoing partner, then he, 
in the absence-of any agreement to the contrary, is entitled at 
his option either to claim a share of the profits made with the 
use of his sharesof the partnership assets since the dissolution 
of the firm by his retirement or to*interest on the amount of 
his share ‘in the partnership as it stood on the date of its djs- 
solution. That is the rule enacted in section 42 of the English 
Partnership Act. There is no corresponding provision in the 
Indian Contract Act, but it is contended that section 42 of the 
«English Act merely enacted what had prior to that Act been held 
to be the slaw in a long geries of decisions of the Courts of 
Equity and that the same rule has also been held to be applicable 
to partnerships’in this country, as a rule of justice, equity and A 


? 


Lv1] THE MADRAS LAW JOURNAL REPORTS. 665 
8 


good conscience. The appellant’s advocate relies also on sec- 
tions 88, 90 and 95 of the Indian Trusts Act in support of the 
same contention. Section 88 says (to quote only the relevant 
portion) : : 

“Where a trustee, executor, partner, agent, director of a Company, 
legal adviser or other person bound in a fdudary character to protect the 
interests of another person, by availing himself of his character, gains for 
himself any pecumary advantage .. . he must hold for the benefit 
of such other person the advantage so gained.’’ 

Illustration (f) to that section is particularly relied on and 
it runs as follows: š 

‘ʻA and B are pariners. A dics. B instead of winding up the affairs 
of the partnership, retains all the assets in the business B must account 
to A’s legal Wpresentative for the profits amsing from 4’s share of the 
capital : : 

Section 90 enacts: 

(‘Where a co-owner by availing himself of his position as such, gains 
an advantage in derogation of the rights of the other persorfs interested in 
the property, he must hold, for the benefit of all persons so interested, the 
advantage so gained put subject to re-payment by such persons of their 
due share of the expenses properly incurred, and to an indemnity by the 
same persons against the liabilities properly contracted in gaining such 
advantage.’’ 

Lastly section 95 says: : 

“The person holding property in accordance with any of the preced- 
ing sechons of this Chapter must, so far as may be, perform the same 
duties, and is subject, so far as may be, to the same liabilities and disabili- 
ties, as if he were a trustee of the property for the person for whose bene- 
fit he holds gt: ° 


Provided tiat where he rightfully cultivates the property o1 employs 
it in trade or business, he is entitled to reasonable remuneration tor his 
trouble, skill and loss of time ın such cultivation or employment. ”’? 


It is argued that these provisions recognise the same equity 
which was recognised by the earlier English decisions which have 
since been embodied in section 42 of the English Partnership 
Act and that upon the facts of the present case the plaintiff is 
entitled to claim a share of the profits by reason of defendants 
1 to 3 having used his share of the assets ia carrying on the 
business subsequent to 31st December, 1921. In support of this 
cpntention the decisions of the Privy Council in Bhagwandas 
y. Riveti-Carnac and Haji Hedayetulla v. Mahomed Kami? are 
relied on. In both those cases the partnership was dissolved 
by the death of one of the partners and thereafter the business 
was continued by the surviving partner or partners with the 
assets of the dissolved firm and thgir Lordships held that tbe 


2. (1898) L.R. 26 J.A. 32: I.L.R. 23 B. 44 (P.C). o 
3. (1923) 19 L.W. 425 (P.C). 
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legal representatives of the deceased partner were entitled not 
only to an account to be taken of the partnership dealings and 
transactions to ascertain what was due to the estate of the 
deceased partner in respect of his share at the time of his death, 
but also to an enquiry as to how the amount due to the deceased 
partner’s estate has beén dealt with by the surviving partners 
subsequently and if it appears that such amount or any part 
thereof has been employed in the business continued by the 
surviving partners, to direct an account of such a business to be 
taken. In Bhaguyrdas v. Riveit-Cartac* their Lordships also 
recognise the right of the legal representative of the deceased 
partner to elect either for the profits so ascertained og for interest 
and he may exercise that option after the accounts rA the subse- 
quent period are taken and the result ascertained. In th&t case 
the legal representative of the deceased partner was a minor on 
whose behalf the suit was filed by the Administrator-General to 
whom the letters of administration were granted for the estate 
of the deceased. 

In Haji Hedayetula v. Mahomed Kamil? which was an 
appeal from Mahomed Kamel v. Haji Hedayetuha,? a business 
was carried on by two persons in partnership. On the death 
of one of theth named Fazil the partnership became dissolved 
but the surviving partner continued the business with the assets 
of the firm. In a suit brought against him by the legal repre- 
sentatives of the deceased.partner for accounts being taken the 
Calcutta High Court held that he was liable to give to the re- 
presentatives of Fazil a share of the profits.of the business which 
may have accrued subsequént to his death up to the date when 
the final decree is made, all just allowance including fair re- 
muneration to be allowed in favour of the defendant for manag- 
ing the business and further ordering that the plaintiffs as repre- 
sentatives af Fazil will be entitled to the same share as he 
would have taken if the partnership had not been dissolved and 
the profits will bæ assessed on the basis of what may be found 
due to him on the date of his death. “This decree was affirmed 
by the Privy Council In this case the only question raised 
appears to have been whether the accounts should be taken only 
up to the period of dissolution of the partnership by the death 
of Fazil or tip to the date of final decree. No question appears 
to have been raised as to whether Fazil’s l's legal representatives 
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could claim only interest on his share of the assets as dt stood 
on the date of the dissolution, The only other decision of the 
Privy Council which has been referred to in the arguments is 
the case in Akmed Musaji Saleji v. Hashim Ebrahim Saleji.® 
In this case after the dissolution of a partnership by the retire- 
ment of a partner the other partners continued the business of 
the firm using its assets for that purpose. In a suit brought 
against them by the legal representatives of the retired partner 
(who subsequently died) they were ordered by the Trial Judge, 
Fletcher, J., to account for such assets with interest thereon from 
the date of dissolution. That decree was on appeal affirmed 
by Sir Laweence Jenkins, C.J. and Woodroffe, J., who observed 
that Fletcher, J., had a discretion to allow interest and that having 
regard to the conduct of the appellant and the circumstances 
under which their liability arose that discretion ought not to be 
interfered with. In the appeal to the Privy Countil preferred 
against that decree the Counsel for the appellants contended that 
in such a case interest should not be awarded unless fraud on the 
part of the partner who continued the business was found. The 
respondent’s Counsel in meeting that objection contended that 
the right to interest depended on the law of the, Equity Courts 
that where after a partnership has been dissolved a partner 
continuing the business takes the assets of the partnership and 
trades with them, the other partners have a right to elect whether 
they will have a share of the profits made or interest on the 
amounts takere He further contended that the discretion of 
the Court was properly exercised by decreeing interest in that 
case. With reference to these contentions Lord Sumner in deli- 
vering the judgment of their Lordships dismissing the appeal 
observed as follows: ° 

‘(it is well settled that in certain cases, when on the dissolution of 
a firm one of the partners retains assets of the firm in his tands without 
any settlement of accounts and applies them in continuing the business for 
his own benefit, he may be ordered to account for these assets with interest 
thereon, and this apart from feaud or misconduct in the nature of fraud.’’ 
_ It seems to me upon a careful consideration of the report 
of this case that the plaintiffs made no alternative claim therein 


either for a share of the profits or for interest as the Court may i 


think fit to allow; but that they elected to have interest on the 
amount due to the retired partner and that the only question decide 
ed was that they were entitled to interest as claimed. «In this view 


Mr. Justice Seshagiri Aiyar’s observatiop in Hajee Summar Sait , 
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y. Mahomed Husshum Sat” that this case is authority for the 
proposition that in such cases the Courts have a discretion whether 
to allow to the retiring partner or to the representatives of the 
deceased partner a share of the profits or only interest seems to 
be not warranted. If the decision in Ahmed Musaji Saleji v. 
Hashim Ebrahim Salejs is to be so understood it would be in 
conflict with their Lordships’ previous decision in Bhagwandas v. 
Rivett-Carnac* wherein it is clearly recognised that the plaintiff 
has an option to claim either profits or interest as in section 42 
of the English Partnership Act. Neither in dhmed Musaji Saleyi 
y. Hashim Ebrahim Sales? in which interest was awarded, nor 
in Haji Hedayetulla v. Mahomed Kami’ where grofits were 
awarded, was the question of the plaintiff’s option to claim 
either of the alternative reliefs considered as it was in Bhagwan- 
das v. Rivett-Cartac* and the only legitimate inference to be 
drawn therefrom is that in both those cases the plaintiffs defi- 
nitely elected for one of those reliefs in the plaint and the Court 
therefore had only to consider the right of the plaintiff to that 
relief. The further observation made by Seshagiri Aiyar, J., 
in the same case that illustration (f) to section 88 goes further 
than the operative portion of the section seems to me to be also 
not well founded. The section says (to quote only so much 
of it as is relevant) that: 

‘Where a partner or other person bound in a fiduciary character to 
protect the interests of anothereperson, by availing himself of his character, 
gains for himself any pecumiary advantage, he must hold Jor the benefit of 
such other pefsorf the advantage so gained.” 

It may be that there may be no fiduciary relationship be- 
tween the surviving partner and the legal representatives of the 
deceased partner (which is a question on which opinion is 
divided). But the partner, in continuing the trade with the 
assets of the dissolved partnership, certainly avails himself of the 
opportunity he had as a partner in possession of the assets and 
that is sufficient te bring him within the operative part of the 
section. The words in the section “or other person bound in a 
fiduciary character to protect the interests of any other person? 
have to be construed not as referring to a trustee, executor, 
partner, agent, director of a company or legal adviser who are 
expressly mentioned in the section as holding a fiduciary character 


"> L (191g) 4 L.W. 52. 
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but to bring in any other person not coming within those cate- 
gories who is bound to protect the interests of any other person. 
Under illustration (f), as in section 48 of the English Partner- 
ship Act, the liability of the surviving partner who continues 
the business is based on his using the assets of the old firm for 
that purpose. Partners being co-owners of all the partnership 
assets including its goodwill, the partner who continues the 
business after the death or retirement of the co-partner with 
the assets of the frm will, under sections 90 and 95 of the 
Trusts Act, be accountable to the retired partner or to the legal 
representatives of the deceased partner for the profits made by 
him by such giser of-the common property, subject to a fair 
allowance being made to him for his labour and skill and to the 
other pr&visions in his favour contained in those sections. In- 
deed having regard to the ground on which liability of the 
partner continuing the business is based, the right to claim profits 
would seem to be rather the primary right, and the right to claim 
interest the alternative right, the option to choose between them 
being given to the partner or his representative whose property 
has been so used without his authority. 


The Subordinate Judge in support of his cogclusion that 
the plaintiff is not entitled to claim a share in the profits of the 
business which was continued by defendants 1 to 3 after the 
date of the dissolution relies on Hajee Summar Sait v. Mako- 
med Husshuen Sait and also on section 241 of the Contract Act 
which according to him supports the view that whatever is due 
to an outgoing partner or to the representative of the deceased 
partner is a debt and nothing else than an ordinary debt accru- 
ing on the date of the dissolution. Section 241 has to be read 
with section 240 and when so read, it has no application what- 
ever to the present case. The effect of section 241 is merely to 
provide that a retiring partner, by leaving his property to be 
used in the business after his retirement, doeg not become a 
partner as regards the business which is continued after his re- 
tirement, but is merely. in the position of a lender to thé business 
within the meaning of section 240. The question as to what 
right he can claim, by reason of such user of the property when 
there has been no agreement regarding it, is a question which 
is not touched by section 241. Upon the authorities already 
referred to there can be hardly any doubt that the retiring partner 
can, in the absence of any agreemenf to the cchtrary, claim et 
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his option either a share of the profits of the business which was 
continued with his assets or interest on the amount of his share 
of the partnership assets. 

This froposition is hardly disputed by the learned advocate 
for defendants 1 to 3, but he contends firstly that they made no 
use of plaintiff’s sharé of the assets of the business in continuing 
the business after the-date of the dissolution and that therefore 
the foundation of plaintiffs claim to share in the profits fails, and 
secondly that the plaintiff by his conduct prior to the suit and in 
his plaint has elgcted to forego any share in the profits of the 
business. It is argued that if defendants 1 to 3 did not actually 
use more than their three-fourth share of the assets of the busi- 
ness in continuing the same after dissolution, they cannot be held 
liable to the plaintiff for the profits they may have måde after 
dissolution. This argument ignores the rights of the plaintiff 
with regard to the common assets of the business. Until those 
assets are divided and his share given tò him, he is a tenant-in- 
common with them in respect of the whole assets and even though 
only a portion of the assets may be used in the new business 
the assets so used is the common property of all the co-sharers 
including the plaintiff and he will be entitled to claim a share of 
the profits by such user. This contention is therefore untenable. 
I may, however, add that it is not open to the plaintiff in making 
the election to claim a share of the profits with regard to a portion 
of the assets and claim interest with regard to the rest. He 
must choose between the alternative reliefs wath regard to the 
entire assets as a whole. In the present case the continuance 
of the family business By defendants 1 to 3 cannot per se be 
regarded as wrongful merely because one member of the family 
who was entitled to a fourth share in it chooses to break off sud- 
denly. To discontinue a long-standing business suddenly in which 
a large araourft of capital has been embarked may result in heavy 
loss to the other members of the family and there can be no objec- 
tion to their corftinuing the business on their behalf and at their 
risk, and their doing so will in no way prejudice the plaintiff's 
rights to “have accounts taken of the dissolved partnership as it 
stood at the date of the dissolution. He has a further right to claim 
at his option either his share of the profits which were earned 
by the employment of his share of the assets in the new business 
or interest on the amount due to him at the date of the dissolu- 
tion. If fhe elects to claim profits it will have to be ascertained 
what profits are attributable to his share of the assets employed 


*by defendants 1 to 3 in continuing the business and what allow-» 
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ances should be made in their favour as provided in section 95 sear lia 
of the Trusts Act. i 7 a = 
As regards the further contention that the plaintiff has in Agee 
fact elected against claiming a share of the profits, our attention ` Sarre 


was drawn to the following statement in paragraph 13 of the venkata- 
< , charlar, J.” 
plaint: ; 
“Under the circumstances, the plaintiff is not willing to continue the 
business any longer as a family concern and he has reasonable grounds to 
fear that want of mutual confidence cannot but lead to loss It ıs there- 


fore just and accessary to dissolve this new frm and ascertain the net assets 
available for distribution oetween the plaintiff and defeudanis 1 to 37’; 


and also to prayer (e) which runs as follows: 
‘That the,family trade as now caiiied on be dissolved as trom tiis 


date That accotthis of the profits accrued up to date be taken and direct 
defendants 1 to 3 .o pay one-fourth share of the ascertained profits.’’ 


This suit was filed on the 9th February, 1922, within a com- 
. paratively short time after the date of the dissolution and when 
the plaintiff would not know whether defendants 1 to 3 will 
immediately wind up the business or continue the same on their 
behalf. The contingency for making an election as between the 
alternative reliefs had not then happened. It is argued that the 
plaintiff’s statement in paragraph 13 that contihuing the business 
in the circumstances cannot but lead to loss shows a definite 
election on his part not to have any concern in the profits or loss 
of the busimess after his retirement therefrom. But it seems 
to me that all that the plaintiff says therein is that he is not 
willing to cdntinue the business any longer as a family concern, 
as owing to want of confidence between himself and the otber 
members of the family co-operation between them is not possible 
and the business conducted without it must result in loss. The 
prayer (¢) also does not take the matter any further. At the 
trial of the case, which took place about four years after the date 
of the plaint, during which time the business had Been conducted 
by defendants 1 to 3, the plaintiff elected to claim a share of the 
profits. That is quite clear from the judgmert of the Lower 
Court which refers to the rival contentions put forward by hoth ° 
the parties on this question. In the appeal before us the plaintiff 

has definitely elected to ask for a share of the profits; grounds 

Nos. 2 to 7 of the Memorandum of Appeal relate to this ques- 

tion but it will be sufficient to refer to ground No. 5 which runs 

as follows: ' E 


+ 


‘In any event, the Court below ought, to have held that the plaintiff 
has a right to elect whether he will take a share of the profits made, or have 
interest on the property retained in the business By the defendants and that ə ° 
the plaintiff has elected to ask for a share of the profits.” 
2 s 


+ 
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The position taken here is quite clear and eE E That 
a person who has an option to elect between two alternative claims 
or reliefs cannot be required to elect without a clear knowledge 
of the respective claims, between which he has to elect, is clear 
law. (See Halsbury’s Laws of England, VoL 13, page 124, 
paragraph 141). Thè learned author therein says: 


“Hence he 18 entitled to be allowed time to consider as to his election 
and if necessary election will be postponed till the accounts of the property 
concerned have been taken, Election made before the party has had an 
opportunity of ascerlaming his rights and the value of them or under a 
mistake as to mattgrs on which those rights depend will not be binding, 
though if election has once Been deliberately made, the persons claiming under 
the electing party are bound thereby without distinct evidence being given 
that he was aware of his rights.’’ 


The accounts of the business carried on by 1 to 
3 have not yet been taken and it was quite open to the plaintiff 
to put off his election until the result of the taking of the accounts 
is known. » He could do so under the authority of Bhagwandas 
v. Rivett-Carnac, but nevertheless the plaintiff has in his 
Memorandum of Appeal chosen to elect to claim a share of 
the profits, in the belief, no doubt, upon such knowledge as he 
may possess, that, it will be much more: advantageous to him 
than to claim interest on the amount due to him on the date of 
the dissolution. It seems to me that the present case falls within 
the last proposition stated in the paragraph cited above from Hals- 
bury’s Laws of England. In support of that proposition the 
learned author cites the case in Dewar v. Masttland.?°.In that case 
the law on this point is stated as follows: 9 | 

“There ıs no doubt that hefore the heir was put to election he is 
entitled to know everything which concerns the situation and value cf 
the property in respect of which he may be required to make the clection. 
But there is no authority for the proposition that where the heir bas chosen 
deliberately to confirm a devise of land, which, without his confirmation, 
would be invalid, there must be distinct evidence of his knowledge of his 
rights. Altkougfi a Court compels persons to elect yet election itself is a 
yoluntary act.” 

I have referred to this point because Mr. Krishnaswami 
Aiyar in his argument in reply corftended that he has not yet 
made any definite election and that even if he has made it is not 
binding upon him and that if the taking of the accounts of the 
new business is less favourable to him than claiming interest 
he still can elect to claim interest. I should be very loath to 
allow the plaintiff to go back upon an election which I think.he 
has deliberately made but, for the special circumstances of this 





ii 2. (1898) L.R.°26 I.A. 32- I.L.R. 23 B. 54 (P.C). 


10, (1866) L.R. 2 Eq. 834 ; 
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case. The plaintiff applied for the appointment of a Receiver 
and for the production of the accounts of the new business and 
both those reliefs have on the objection of defendants 1 to 3 been 
withheld from him so far. He had therefore to form an opinion 
on that question on other and much less satisfactory materials, 
and perhaps also he was not advised that he can put off his elec- 
tion till his accounts were looked into. Having regard to the con- 
duct of the defendants in this case in withholding from the plain- 
tiff the information which he was entitled to, I am not prepared to 
hold the plaintiff finally bound by the electton he has already 
made. I am therefore of opinion that the contention of the 
appellant omethis question must be allowed in its entirety. Two 
other questions were argued before us and on these questions 
I agree with the observations of my learned brother whose judg- 
ment I have had the advantage of perusing and having nothing 
to add thereto, I agree also in the order proposed by him. 


N.S. Appeal allowed and decree modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. JUSTICE DeEvaposs "AND Mr. JusTIcE 
PAKENHAM WALSH. 
Rathinasabapathi Odayar declared major, 
vide order, dated 7th August, 1928, on 


C.M.P. No. 1022 of 1928 `.. Appellanis* (Defis. 
z leanti 3) 
Y, e = 
Gopala Odayar and others .. Respondents (PIF. and 


Defis. 4 and 5). 


Hinds Law—Ilegtthnate son of Sadra—Joint arcestral property—Shar8 
of deceased father m—Righi to, as against muang members of joint family 
—Mauitenance-—Right to—Amount of—Data for firing—Arrefrs of mainte- 
nance—Right to—Condttions—Demand and refusat—Necesstty—Cwu Pro- 
cedure Code—S, 11; O. 2, R. 2—Bur wider—Illegitimete son—Mother of— 
MauHenance of son and of harself—Suit for, during son’s neamorily—Suit 
really for matitenance till son attained majority—Alternatiue prayer for 
maintenance for life of son—Decree in sut ging sow maintenance till he 
attained majortty—Effect—Suit subsequent by hum for maintenance for his 
life—Mamtainability--Pleadings tn the Moffusti—Liberal construction of— 
Necessity 

The illegitimate son of a Sudra does not acquire by birth an interest 
iy the property of his putative father’s father and therefote cannot get the 
father’s share if the putative father dies undivided from his brother or 
brother’s sons or other collaterals. . 


The illegitimate son of a Sudra is entitled?to maintenance. A 





“Appeal No. 203 of 1925. è ist November, 1928, 
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ustive review of the texts and decisions relating to the position 
and rights of illegitumate sons. 

The view that the illegitimate son of a Sudra 1s entitled only to a com- 
passionate rate pf maintenance is not correct. In fixing the amount of main- 
tenance to be awarded to an illegitimate son, the Court must have regard to 
the circumstance that he was the illegitumate son of a wealthy man and there- 
fore accustomed to a certain®node of Lfe and to the income of the family. 


It is not necessary that there should be a distinct demand in cases of 
maintenance in order to sustain a claim for arrears. Where the defendants 
neither paid nor offered to pay plaintiff maintenance at the rate fixed by the 
Court, but on the other hand dened his claim to maintenance altogether, held, 
that the plaintiff could be granted arrears at the rate fixed by the Court 

Dunng the minority of the plaintiff, the illegitimate son of a deceased 
Sudra, his mother instituted a suit claiming maintenance on behalf of ‘herself 
and of the plaintiff from the surviving members of the joint,famuly of the 
deceased. The plaint read as a whole showed that the claim @or maintenance 
was laid on the basis that the plaintiff was entitled to a share in the family 
properties and that the relief really sought for in that sut on behalf of the 
plaintiff was maintenance until he attained majority and got his share in the 
family properties The prayer portion of the plaint, however, contained a 
claim in the afternative for maintenance for the natural life of the plaintiff. 
But neither the defendants nor the Court understood the plaint as presenting 
a claim for maintenance for the natural life of the plaintiff. The decree 
passed in the suit gave plaintiff maintenance only until he attained majority, 
and no reasons were assigned in the judgment for thus limiting the relief 
awarded to the plaint fe 

Held, that ins decision in that suit was not a bar, esther under section 11 
or Order 2, Rule Z of Civ Procedure Code, to a suit for maintenance brought 
by the plaintiff after attaining majonty. 

Per Pakenkain W’alsh, J— The alternative prayer for maintenance for the 
life of the plaimtiff ın the prior suit was intended to restrict the first and 
primary prayer for maintenance until he attained majority = not to extend 
if. 


Appeal against the decree of the District Court of West 
Tanjore at Tanjore in O.S. No. 6 of 1925. 


S. Varadachartar and K. Narasintha Avyangar for appellants. 


e T. R. Venkatarama Sasiriar, K. Bhashyam Aiyangar and 
K. Raghavacharj for lst respondent. 
2nd and 3rd respondents unrepresented. 


Meno. of Cross-Objecttons, 


T. R. Venkatarama Sasirvar. —My contention is that an ille- 
gitimate son is entitled to a share even though the putative fathes 
died undivided from his co-parceners. The question whether an 
illegitimate son can claim to-inherit the properties of his puta- 
tive father’s*collaterals is a different matter. The cases against 
lis right to a°share proceed on a misinterpretation of the texts 
and require recoysideratiog in view of the observations in 


os Meenakshi v. Muntands Pamkkan,’ Sotndararajan v. Aruna- 





1. (1914) I.L.R.- SQM. 1144 at 1147: 27 M.L.J. 353. 


Cag 


LVI] THR MADRAS LAW JOURNAL REPORTS: 675 
e 


chalam Chetty’ Subramanta Atyar v. Rathnavelu Chetty" and 
Ayiswaryanandaji Saheb v. Stvaji Raja Saheb. (Reference was 
made to Vyavaliara Mayukha, S. 8; Sarvagna Narayana’s com- 
mentary; Balambhatti’s commentary ; Sarasvati Vilasa, pl. 395 
to 397; Medhatithi as translated in Rajani Nath Das v. Nitai 
Chandra Dey.) Chap. I, Mitakshara, deals with Apratibandha 
Daya—aunobstructed heritage—and S. 12 dealing with the rights 
of illegitimate son is part of that Chapter and therefore covers 
a claim to share in ancestral property irrespective of whether 
the father died divided or undivided. It is only in Chap. II that 
the Mitakshara pre-supposes the death of the father as a divid- 
ed householdgr. Under Ss. 1 to 5 of Chap. I, the father’s share, 
whether separate or joint, is taken by all the sons—primary 
and secondary. Chap. I, s. 9, pl. 33 confers the right to 
inherit the father’s estate on all sons without exception and in 
pl. 41 son by a Sudra wife, though legitimate, is given a tenth 
share and the remainder goes to the co-parceners. Then comes 
section 12. which makes a special provision for partition of 
Sudra’s wealth by the illegitimate sons of a Sudra. Sarasvati 
Vilasa, pl. 398, 399, Vyavahara Mayukha, S. 8 clearly show that 
only Chap. II, Mitakshara, deals with property qf a separated 
member. As section 5, Chap. I deals with some subsidiary sons 
admittedly, by the rule of Exigesis, all subsidiary sons, includ- 
ing the illegitimate son, come under section 5, and, therefore; 
the argumept that the text regarding iHegitimate son comes only 
later in section”2 will not hold good. Illegitimate son is one 
of the substitutionary sons coming under the principle of section 
11. It may be argued that section 11 does not cover the case 
of. a Dasiputra dealt with only later. But the answer to that is 


that having dealt with Pca sons of Dwijas he later, 


provides for Dasiputra. 


Manu also is in favour of giving the illegitimate § son a Cor 
as against the collaterals. Chap. 1X, ver. 140 onwards deal with 
different kinds of sons and ver. 180 treats an illegitimate son 
as a substitutionary son and ver. 184 gives him also*ta right to 
inherit on failure of the better. Verses 158 and 184 show that 
the latter six sons of Manu cannot inherit a collateral’s property 
but can inherit the father’s property. Verse 185 corresponds to 


the topic of Chap. II, Mitakshara. This shows that according to, 


2. (1915) I.L.R. 39 M. 136: 29°M.L.J. 793 (FB.). 
3. (1917) I.L.R. 41 M 44- 33 M.I» J. 224 (FB.).. 


4. (1925) I.L.R. 49 M. 116: 49 M.L.J. S68 . 


5. (1920) I.L.R. 48 C 643 ag 688 (F a 
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Manu, Dasiputra takes as a substitutionary son and excludes the 
brother, etc., and Mitakshara’s arrangement based on this does 
not negative a Dasiputra’s rights to take his father’s property in 
preference to the father’s brother, etc. Sections 11 and 12 of 
Mitakshara, Chap. I must therefore be taken as bringing all 
classes of sons, including illegitimate sons in S. 12 under the cate- 
gory of sons. Viramitrodaya deals with the Dasiputra even 
before adopted son—Setlur, p. 72, section 4, pl. 29. The prin- 
ciple of jus representationts will apply as much to the undivided 
share of the father as to his divided share. It is said that as 
widow and illegitimate son are placed on an equal footing by the 
text, illegitimate son like the widow cannot prevent,survivorship. 
But the text recognises a right in the illegitimate n to demand 
a partition from the legitimate son and it is now established that 
there is co-parcenary between the illegitimate and the legitimate 
son. Compare Sadu v. Baiga; J. B. Hiwroctaindra Mahapatra v. 
N. Man Singh” Dayabhaga, IX, 29 and 30 give to the illegiti- 
mate son a half share in any event and a full share with the con- 
sent of the father. 


Again absence of a right to demand partition as against the 
father is-not destructive of right by birth. Compare Ch. I, S 5, 
Mitakshara, where son is not given a right to interdict alienation 
or demand partition in the father’s self-acquisition, though a right 
by birth is recognised even in such self-acquisition (see also 
Mayne’s arguments in Pittapuram case). Vishnu, Ch. XVIII, 
sections 32, 33 give to the illegitimate son a falf share if he 
is the only son. Siromani’s (Bhattachari first edition) foot- 
note to page 408 (Index) and West and Majid Hindu Law, 
pp. 77, 78 support this theory. Strange’s Hindu Law, Vol. I, 


*p. 132 gives the same right as that of legitimate son except as 


to quantum of share. In Krishmayyan v. Muthuisame there is 
no reasoning; the theory of the necessity of legal marriage being 
necessary is unsugtainable, as among Sudras there is no difference 
between marriage and concubinage® Compare Meenakshi v. 
Muniand: Panikken and Soundararajan v. Arunachalam Chetty.? 
As to Ranoji v. Kandoj¥ the theory there that illegitimate son’s 
rights were gradually enhanced is wrong. Compare Vishnu gives 
half share and Mitakshara only one-tenth to Dwija’s illegitimate 





1. (1914) ILL.R. 38 M 1144 at 1149: 27 M.L.J. 353. 
2. (1915) L.L.R. 39 Mel36 at 152- 29 M.L.J. 793 (F.B.). 
6 (1878) I.L.R. 4 B 37 (FB). 


. 7. (1890) L.R. 17 I.A. 18: 1.L.R. 18 C 151 (P.C) 


8. (1883) I.L.R. 7 M 497. 9. (1885) I.L.R. 8 M, 557. 
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son. Also the theory that illegitimate son is not a co-parcener is 
contrary to Balambhatti. Parvathi v. Thirumalai!? proceeds on 
. the assumption that Ch. I, S. 12 applies only to separate or divid- 
ed property of father. Muthuswami Aiyar, J.’s vitw that kin- 
ship of arasa extends to collaterals while that of illegitimate 
son to father and his branch alone is “doubted in later cases. 
Thangam Pillai v. Suppa Pillai.“ Suit for partition lies be- 
tween legitimate and illegitimate sons. Karuppan Chetti v 
Bulokam Chetti says “there is no foundation for the sugges- 
tion that section 12 refers only to the sali -acguired property of 
the father.” 

Rahi v. Govinda valad Teja™ followed in Sadu v. Batza’ 
recognises th® status of an illegitimate son as a son and even 
the structure of Chaps. I and II. 

J. B. Hurrochundra Mahapaira v. N. Man Singh" afirm- 
ing Jogendro Bhuputi v. Nittyanund Man Singh says that ille- 
gitimate son can give oblations. 

Ramalinga Muppan v. Pavadat Goundan™ gives to the son 
of a deceased illegitimate son a share by jus representations. 

Subramania Atyar v. Rathnavelu Chetty? is in my favour 
and I adopt the reasoning there as my argument. The other cases 
against me are Nagarathnammal v. Chinnu Sah,” Samu v. Babu 
Aba," Dharma Lakshman v. Sakharam Ramji Rao,* Entperor 
v. Machado,” Aytswaryanandaji Saheb v. Sivaji Raja Saheb‘ 
and they do not carry the arguments.any further. 

Gamlal v» Kashiram” is in my favour. It, was held that 
no succession certificate is necessary to enable an illegitimate 
son to recover debt of putative fathers. That recognises right 
by birth. 

S. Voradachariar—The decisions on this point are alj 
against the illegitimate son: Krishnayyan y. Muttusami,’ 
Ranoji v. Kandoji,» Parvathi v. Thirumalai2° Karuppa Goundan 
v. Ksimarasami Goundan, Gopalasame Chetti v. Arunachalam 


3. (1917) 1L.R 41 M. 44: 33 M.L.J. 224 (F.B.) 
4. (1925) I.L.R. 49 M 116: 49 M.L.J. 568 ° 
6. (1878) I.L.R. 4 B 37 (F.B.). 
7. (1890) L.R. 17 I.A. 128: I.L.R. 18 C. 151 at 153 (P.C) 


8 (1883) I.L.R. 7 M 407 9, (1885) I.L.R. BM 557. 
10. (1887) I.L.R. 10 M 334 11 (1888) I.L.R. d2 M. 401. 
12. (1899) I.L.R. 23 M. 16. 13. (1875) I.L.R. 1 B. 104 

ii 14. (1885) I.L.R. 11 C. 702. ii 

15 (1901) I.L.R. 25 M. x a M.L.J. 399.° 

16. (1927) 53 M.L.J. 861 7. (1927) I.L.R. 52 B 300 
18. (1919) I.L.R. 44 B. 185 fs (1921) Ia. R. 46 B 438° e 
20. (1922) 68 I.C. 417. 21. (1901) I.L. R. 25 M. 429. 
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Chetti, Ram Saran Garain v. Tek Chand Garain, ® Dharma 
Lakshman v. Sakharam Raniji Rao, Samu v, Babu Aba," Visva- 
nathaswamy Naicker v. Kamu Ammal™ and Nagarathnammnal v, . 
Chintn Sal? and there is no case contra. My contention is that 
even as it is the cases have gone further than the texts in favour 
of illegitimate son. THe main argument on the other side is that 
S. 12 of Mitakshara, Ch. I should not be restricted to a separated 
householder because (1) Ch. I deals with an undivided member 
and only Chap. If begins the case of a separated householder. 
(2) The cases have erroneously assumed that he originally start- 
ed with maintenance and that S. 12, Mitakshara is an exception, 
whereas it is only an application of the general rule in favour of 
sons, Lastly, Balambhatti is relied on. 4 

Scheme of the Mttakshara.—It is not right to say that Ch. I 
deals wholly with ancestral property or undivided property. 
According to Mitakshara, even self-acquired property is ‘Aprati- 
banda Daya.’ The real division between Chaps. I and II is that 
the former deals with cases where there are Sons and the latter 
with cases where there are no sons. The scheme of Mitakshara 
should not be unduly relied on as it has only to follow the order 
of Yajnavalkya’s téxts, being a commentary on it. Ch. I deals 
with verses 119%—-134 and Ch. II with 135—149. Even in Ch. I 
there are several provisions relating to a divided member as well 
as to self-acquired property. Compare Ch. I, section 2, pl. 8; 
section 3, pl. 1 partition after the death of both parents; sec- 
tion 3, pl. 9; section 7 partition when mother is alive but father 
dead. “Heirs” there is misleading. It must be “sons.” S. 7, 
pl. 7 gives sister a quarter Share; section 5, pl. 7 deals with both 
self-acquired and ancestral; section 3 takes in mother’s property 
also and daughters coming in for a share; section 4 deals with 
self-acquisitions. 

The theory of fus represetiatonis and of equal rights of 
father and son in ancestral property are not found in Manu. As 
per section 5 of Mitakshara, right of representation exists only 
in grandfather's property wherein son and father have equal 
rights and in dividing that property father’s choice does not 
come in. This is an indication that in the case of an illegitimate 
son who is given a share by the father’s choice, there can be no 
right in grafidfather’s property or equal right of father and son. 
}. B. Hurrochindra Mahapatra v. N. Man Singh far from re 


7. (1890) B.R. 17 1.A® 128: I.L.R. 18 C. 151 (P.C). 


16. (1927) 53 M.L.J. 9861. 17 (1927) 1.L.R. 52 B. 300. 
* 18 (1929) I.L.R. 44 B 185. 22. (1903) I.L.R. 27 M. 32 
23. (1900) ILL.R. 28 C. Wé. 24, (1912) 24 M.L.J. 271. 
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copnising co-parcenary between illegitimate son and the «father 
expressly negatives it. The recognition of co-parcenary between 
the illegitimate son and his legitimate brother does,not involve 
this. For once there is a devolution, the persons taking on 
such devolution may take them jointly. Compare Venkayyammnia 
Garu v. Venkataramanayyamnia Baliadur Garu™ where the test 
is laid down as the right to demand partition. The theory of 
survivorship under cases has nothing to do with unobstructed 
heritage or joint family. Compare J. B. Hurrochundra M aha- 
patra v. N. Man Singh,” Chotay Lall v. Chunnoo Lall, Venkay- 
yamma Garu v. Venkataramanayyamma Bahadur Garu,” and 
Mohummud kahoor Ali Khan v. Mussumat Thakooranee Rutta 
Koer" 


The Judges in Karuppai Nachtar v. Sankaranarayanan 
Chetty refused to extend Venkayyamma Garu v, Venkata- 
ramanayyamma Bahadur Garu™ further. The heading to 
section 11 of Mitakshara in the translation is mislead- 
ing. Adopted son there means secondary son. Ilegiti- 
mate son cannot be brought in as aurasa (as Sadasiva 
Aiyar, J., suggests in Subramania Atyar v. Rathnavebu Chetty’); 
the Sanskrit is that “Aurasa” is the son of the “Dhar: 
mapatni.” The illegitimate son is not one of the 12 
sons of Yajnavalkya. In -Yajnavalkya, Parasava of Manu 
is omitted. Even if it be possible to suggest that in Manu 
the illegitimate, son is one of the 12, Yajnayalkya omits 
the illegitimate son and puts in Putrikaputra thereby retaining 
the number 12. Logically the scheme of Mitakshara will stop 
with section 11 and therefore Vignaneswara introduces section 12 


a “special rule regarding division of Sudra’s wealth.” No argu-,- 


ment can be based on the fact of illegitimate son having con- 
sanguinity because Manu says some sons are kinsmea and heirs 
and some are only kinsmen. ‘There are indications in section 12, 
Mitakshara itself showing, that it applies orfly to a divided 
member. The illegitimate son takes along with brothers and 
net solely in default of better sons. Also the 12 sons never 
share with widow, daughter or daughter’s sons. This is what 


n + 








: 3. (1917) I.L.R. 41 M 44: 

7. (1890) L.R. 17 L.A. 128: I. 
25. (1902) L.R. 29 I.A. 156: I.L.R. 
26. (1878) L.R. 6 L.A. 7 

27. (1867) 11 M.I. 

28. (1903) I.L.R. 27 M. as 1 


680 THE MADRAS LAW JOURNAL REPORTS. [voL. 


the cases mean by saying that he bears no analogy to any sons 
that have gone before and is a special case. 

Balambhatti arguing on the use of the word “son of the 
wedded wife” in section 12 says that adopted son gets nothing 
in competition with illegitimate son forgetting that in Yajna- 
Valkya the word is merely in competition with brothers and that 
Mitakshara is only contrasting wife and the concubine. Balam- 
bhatti is attributed to a woman and her views are revolutionary. 
(Compare Bhagwan v. Warubai,® Tishi Ram v. Behari LU”. 
and Sarvadhikari,-p. 534.) In Manu inheritance begins from sec- 
tion 104. Manu starts with the assumption that during father’s 
life-time, son has no right. It is out of sectiony163 that the | 
earlier cases have said that illegitimate son had originally only 
maintenance. Original texts of verses 164 and 179 do not say 
“by whose choice.” The word is “Anugnata.” Brihaspati says at 
the choice of the sovereign. See also Subodhini; Kulluka at the 
choice of the brothers. Compare Anugnata of Manu with 
(Kamataha) of Yajnavalkya. See Rajen Nath Das v. Nitai 
Chandra Dey*- Verse 184 seems to give a right to the illegiti- 
mate son but Yajaavalkya clearly denies it. The original is 
BI: AML: RA (Kamataha Amsaharaha Bhaveth). It is 
sought to be construed as leaving only the quantum of the 
share to the father’s choice. In a compound word the qualifica- 
tion is to the idea connote” by the whole of it and not by a part. 
It really means that he becomes a share-takergby fhe father’s 
choice—the right to share itself depending on that. It has been 
suggested that the daughttr’s son who is said to share with the 
illegitimate son may be an “appointed daughter’s son” but this 


overlooks that TRPI (Dhuhithrunam) is plural and caunot 


refer to a single daughter. Ranoji v. Kandoji” refuses to follow 
West and Buhler because the futwahs do not support it. The 
commentary in West and Buhler is in my favour though the 
rule is stated wrongly. a 

Medaltlithi does not give any right during father’s lifetime 
and Sarvagna Narayana also does not say quantum but “a 
share.” Siromani, though expressing a different view in the 
first edition, corrects it in the 2nd edition. At the time of the 
first edition, he had only the case Sadu v. Bassa* and misread 
Sea tala Aga aaa Makan es SRE AE aR LE Dede te NO Ba Te 


5, (#920) I.L IP. 48 C. 643 at 692 (F.B.). 
| 6. (1878) I.L.R. 4 B. 37 (FB). 
s * 9 (1885) I.L.R. B M. 557 at 562 
29 (1908) 1.L.R. 32 B 308 30. (1889) I.L.R. 12 A. 369. 
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it. The second edition shows that his own view is agajnst the 
illegitimate son. 

Under the Mitakshara the adopted son will no doubt be in 
not much better position, but his position has since been 
considerably improved by the influence of the Dattaka Mimamsa 
and Chandrika. His analogy does not therefore help. 

Meenakshi v. Muniands Pamkka and Soundararajan v. 
Arunachalam Chetty? assume that concubinage and gandharva 
Marriage are same. Under the Smritis, even the gandharva 
marriage requires certain ceremonies. (See Brindavana v. Radha- 
mani?) Further in the gandharva marriage, there is the agree- 
ment to live as husband and wife whereas in concubinage there is 
none stich. Sadasiva Atyar, J.’s referring judgment in Subra- 
mania Aiyar v. Rathnavelu Chetty? mainly rests on Mayana Bai 
y. Uttaram” and Ramalinga Muppan v. Pavadai Goundan. As 
for Mayana Bai v. Uttaram™ see the concluding words of the 
judgment. Ramalinga Muppan v. Pavadat Goundan* only lays 
down that the legitimate son of the illegitimate son is entitled to 
stand in the shoes of his father and claim a share as against the 
brother. The same Judges in Gopatasami Chetti v. Arunachalam 
Chetit™ refused to recognise the illegitimate son’s gight as against 
undivided collaterals of his father. It would be most dangerous 
to alter the law as established by a uniform course of decisions on 
the basis of some novel interpretation of the texts (see Thakoo- 
rain Sahiba v. Mohun Lal). . 

Bhashyam®Atyangar in reply.—At least to ae limited extent 
the arrangement argument can be re¥ed on, vis., that whenever 
Vijnaneswara refers to self-acquired property, it may be so but if 
he does not specifically so refer, then Chap. I refers also to ances- 
tral property. At any rate, S. 12 is consistent with reference to 
both ancestral and self-acquired. Chap. I mainly refers to joint 
ancestral property and reference to other kinds of popes in 
discussion is only a digression. 

Walsh, J—Why not*section 12 also be: a digression? 

Bhashyam Atyangar—Chapter II, section 1, Mitakshara 
shows that till then the author was dealing only with shares of 
sons in property whatever they are. The share of the illegiti- 


1. (1914) I.L.R. 38 M. 1144 at 1149 27 M.L.J. 353. 
. 2 (1915) 1.L.R. 39 M. 136. 29 M.L.J. 793 (FB). ° 
3. (1917) T.L.R. 41 M. 44. 33M.L.J. 224 (F.B). 
15 (1901) T LL.R. 25 M. 519: 11 M.L.f. 399. 
22 (1903) I L.R. 27 M, 32. 31. (1888) I.L. Re 12 M 72 
32 (1864) 2 M.H.C.R. 1%. 33 (1867) 11 MILA. 386 at 403,” 


° R—86 . 


682 THE MADRAS LAW JOURNAL REPORTS. [ vot. 
|| 


mate spn who as a son could have got in is curtailed by sec- 
tion 12, Chap. I. 

The Coprt delivered the following 

JupcmentTs. Devadoss, J.—The plaintiff is the illegitimate 
son of one Venkataramana Odayar, a Sudra. Defendants 1 and 
2 are the sons and the 3rd defendant the widow of Panchapakesa 
Odayar, the brother of Venkataramana Odayar. Defendants 4 
and 5 are Venkataramana Odayar’s widows. 2nd defendant has 
been adopted into a different family. Venkataramana Odayar 
was at the time of*his death a member of a joint family consist- 
ing of himself and his brother, Panchapakesa Odayar. The 
plaintiff has brought this suit for a half share gf the family 
property and in the alternative for suitable maintenance and other 
reliefs. The Lower Court negativing his claim to partition of 
the family properties has given a decree for maintenance with 
some mino? reliefs. Defendants 1 and 3 have preferred this 
appeal and the plaintiff has preferred a memorandum of 
objections. 

As the main question in the appeal is as regards the plain- 
tiffs right to partition of the suit property, we allowed Mr. T. R. 
Venkatarama astri, who appears for the plaintiff, to open the 
case. His contention is that the illegitimate son of a Sudra is 
entitled to his putative father’s share even if the latter was un- 
divided from his brother or brother’s sons at the time of his 
death. This point is covered by ample authorities in Krisl- 
nayyan v. Muttusami,) Ranoji v. Kandoji, Parvathi v. Thiru- 
malai, Karuppa Goundan e. Kumarasami Gowndan,* Gopalasanu 
Chetti v. Arunachalam Cheth,® Visvanathaswamy Naicker v. 
Kamu Amma? and Nagarathtammal v. Chintu Sah.” In all 
these cases, it was held that the illegitimate son of a Sudra or 
Dasiputra was ttot entitled to a share in the family property, if his 
putative father at the time of his death was not separated from his 
brothers or brothers” sons. Mr. Venkatarama Sastri attacks 
the correctness of these decisions arfd relies in support of his 
contention upon some observations of Sadasiva Aiyar, and Sir 
Kumaraswami Sastri, JJ., in Subramania Atyar v. Rathiayelu 
Chetty” and urges that the decisions require reconsideration and 
asks us to refer the question to a Full Bench. As the question 
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raised is of considerable importance and as the observations of 

the two learned Judges to some extent support the respondent’s 

contention we have allowed both the appellant and the respond- 


ents’ counsel to argue the point with reference to the original 
authorities. 


The law applicable to the, illegitimate son of a Sudra, for 
the purpose of this case, may be summarised as follows: (1) It 
is well settled that an illegitimate son of a Sudra or Dasiputra 
is entitled to an equal share with the legitimate son of the puta- 
tive father if partition takes place during the lifetime of the 
father and half the share of the legitimate son if partition takes 
place after the death of the father. The illegitimate son of a 
Dwija gr one of the regenerated classes is entitled to maintenance 
only. There are positive texts in the law books as regards this 
and the Courts following them decided that he is only entitled 
to maintenance. (2) It is likewise well settled that, if the puta- 
tive father leaves no legitimate male issue but a widow, daughter 
or daughter’s son, the illegitumate son takes half the father’s 
estate and the widow, daughter or daughter’s son takes the other 
half. (3) It is also well settled that, if the ‘father dies leaving 
neither wife nor daughter, nor daughter’s son, the illegitimate 
son takes the whole of the father’s estate. (4) It is also well 
settled that the illegitimate son of a Sudra cannot succeed to his 
father’s collaterals but can succeed to his father’s legitimate son, 
if he and the legitimate son lived as members of a co-parcenary. 
(5) The putativ® father of an illegitimate son can Succeed to him 
if he leaves neither wife nor lineal descendants. 


Mr. Venkatarama Sastri attacks the correctness of the deci- 


sions of the Madras High Court in Krishnayyan v. Mintusami, e 


Ranoji v. Kandoji," and other cases on the following grounds: 
(1) The learned Judges erred in not reading S. 12 of Chap. I of 
the Mitakshara as relating to unobstructed heritage. (2) The 
learned Judges made a mistake in thinking that an illegitimate son 
of a Sudra had originally a right to maintenance only and not the 
right toa share. (3) Section 12 of Chap. I of Mitakshara relating 
to the illegitimate son is not an exception to the general rule of 
inheritance relating to sons but is only a part of it. (4) If the 


commentary of Balambatta had been brought to the notice of, 


the Judges, the result might have been different. (5) Certain 
text-writers are strongly of opinion fhat the ilkegitimate son of 
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a Sudga is entitled to sue for his share the members of the joint 

family of which his putative father was a member. Mr. Venkata- 

rama Sastri s arguments may be summarised as follows:— 


(1) In the case of Dwijas, Manu and Yajnavalkya Smrithis 
and other Smrithis recognise 12 classes of sons and in the case 
of Sudras 13th class is recognised as Dasiputra. 


(2) In the Mitakshara the rights of Dasiputra are treated 
in the portion relating to succession or devolution of Aprati- 
bandha Daya, unobstructed property. 


(3) The position ‘of Dasiputra is superior to that of a 
widow or daughter’s son whose claims are considered in the 
portion relating to Sapratibandha Daya, obstructéll property. 


(4) According to the Mitakshara a Dasiputra is entitled 
to a share on partition in the life-time of the father and after 
his death with his legitimate son, whereas the widow, daughter 
and daughter’s son do not get a share when there is a legitimate 
son. 

(5) The ‘illegitimate son being recognised by Smrithis as 
Dasiputra is entitled to represent his father, as he offers funeral 
oblations to him and as his father succeeds to him, if he dies 
leaving neither wife nor descendants. 


Manu recognizes twelve classes of sons. Placitum 159 in 
the Chapter on Inheritafice is: ‘ 
° R © 
“The son begotten by a man himself ın lawful wedlock, the son of 
his wife begotten in the manmer before described, a son given to him, a 
son made or adopted, a son of concealed birth, or whose real father cannot 


be known, and a son rejected by his natural parents, are the six kinsmen 
and heirs.’’ 


* Placitum 160 is: 
“The son of a young woman unmarried, the son of a pregnant bride, 
a son bought, a son by a twice married woman, a son self-given, and a 
son by a Sudra, ar® the six kinsmen, bul not heirs to collaterals ’’ 
In Placitum 163 Manu says: 
‘The son of his own body is the sole heir to his estate, but, that 
all evil may be removed, let him allow a maintenance to the rest ’’ 
When Manu comes to deal with inheritance he leaves out 
„the case of a son by a Sudra wife. This omission may be a 
deliberate one or the placitum relating to Sudra’s son has béen 
left out by later*editors. “That Manu made some provision for 
ete share of a son by a Sudra wife can be gathered from-the fact 
that he in placitum 178 speaks of a son begotten through lust. 
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The placitum is: 

A son, begotten through lust on a Sudra by a,man of the priestly 
class, is even as a corpse, though alive, and 1s thence called in law a living 
corpse.’? 

It would be more appropriate to apply the telm Parasava 
to a concubine’s son and not to a son by a Sudra wife. Placi- 
tum 179 which refers to an illegitimate son of a Sudra is as 


follows: 

“But a son begotten by a man of the servile class on his female 
slave, or on the female slave of his male slave, may take a share of the 
heritage, if permitted by the other sons: thus is the law established.’’ 


That placitum 178 could only refer to an illegitimate son 
is apparent not only from the juxtaposition of the two placita 
but from the way in which the inheritance of the sons is treat- 
ed. Jjmutavahana in his Dayabhaga understands placitum 178 
as referring to an illegitimate son, for the expression “begotten 
through lust” on a Sudra could not refer to begetting a son on a 
wife. At page 65 he says, a 


‘‘hence expression ‘begotten through lust? on a Sudra must relate to a 
child upon an unmarried Sudra.’’ 


(In this judgment reference to the Mitakshara and other 
commentaries are to Setlur’s collection of Hindu Law books). 
In placitum 184 Manu says: 


“On failure of the best, and of the next best, among those twelve sons, 
let the inferior in order take the heritage; but, if there be many of equal 
rank, let all be sharers of the estate.’’ 


Of the twelve the son by a Sudra, wife is one. Placitum 
185 is: œ 


‘Not brothers, nor parents, but sons, if living, ore th@ir male issue, 
are heirs to the deceased, but of him, who jeaves no son, nor a wife, nor a 
daughter, the father shall take the inheritance, and, if he leaves neither 
father, nor mother, the brothers”? 


According to Manu the illegitimate son of a Sudra is a 
son and according to his classification he belongs to the 13th 
class. His rights to his father’s property is recognised in placi- 
tum 179 already quoted. In the text there is no word which 
could be translated as “by the other sons.” The word is Anujna 
which may be interpreted “if permitted’? Some translators 
supply the ellipses with the words “by the father, ”“ others, “by 


the other sons” and some others, “by the brothers.” Mr. Varada- | 


chari suggests that the permission implied in the text is that 
of the Sovereign as the law of escheat was very rigorous in 
those days and the permission of the Sovereign had to be ob- 
tained in order to divide the inheratance of q man dying with- 
out male issue. From the text and the way in which Yajna- 
valkya understands it, we may take i that the permission ifh- 
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Rathina- pled in the text is the permission of the father. Under this 
sabapathi 2 ; : . a 
Odayar text nő definite share is given to an illegitimate son. He may 
Gop on have a share if permitted by the father. It was Yajnavalkya 
Odayar. that gave aedefinite share to an illegitimate son. Yajnavalkya 


Deradom, J, (ii. 134-135) says, 

r “even a son begotten by a Sudra on a female slave, may take a share by the 
father’s choice. But, if the father be dead, the brethren should-make him 
partaker of the moiety of a share: and one, who has no brothers, may 
inherit the whole property, ın default of daughter’s songs,” 


This text is.the foundation of the rights of an illegitimate 
son to a share in his father’s property and is in the portion relat- 
ing to partition and heritage. 

Vijnaneswara begins the portion of the Mitakshara relating 
to inheritance after referring to what preceded with the, words 
“the partition of heritage is now explained by the Image of Holi- 
ness” meaning Yajnavalkya. He says, 

“heritage is oftwo sorts, unobstructed (Apratibandha), or liable to obstruc- 
tion (Sapratibandha) ’’ 

What is Apratihandha and what is Sapratibandha is ex- 
plained. In section 2 at page 8 he considers at what time, by 
whom, and how, partition may be made and says, 

“when a father wishes to make a partition, he may at his pleasure separate 
his children (from himself) and either give the eldest the best share, or 
(if he choose) all may be equal sharers ”’ 

This text is explained at considerable length. The next 

verse is: 


“Tf he make the aletten equal, his wives, to whom” no separate 
property has bten given by the husband or the father-in-law, must be rendered 
partakers of like portions.’’ Š 


This verse shows that the mother took an equal share with 
the sons, when the division took place in the life-time of the 
father. The father’s power of distribution is explained. Then 
follows the text: 


CA legal distribution, made by the father among sons separated with 
greater or less share, 1s pronounced valid ’’ 


Section 3 deals with partition after the death of the father. 
i The heading is partition after the death of the father and the 
mother, the verse is: 


. “Let sons divide equally both the effects and the debts after their two 
parents”? 


Accordihg to Yajnavalkya as interpreted in the Mitakshara, 
the sons could only divide after the death of both the father and 
e the mother. * The next versæis: 


a 6 ‘The daughters shar® the residue of their mother’s property, after 
patment of her debts and the issue succeeds in their default.’? 


e © e 
2 
2 
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From this it is clear that the mother’s property was shared 
by the daughters after payment of her debts and the sons were 
to pay the debts and to give what remained to the dayghters, and 
if there were no daughters to take it themselves. Section 4 deals 
with effects not liable to partition. What was acquired by a 
member of the family without detriment to the father’s estate is 
not lable to partition. Section 5 deals with equal rights of father 
and son in property ancestral. The text is. 


“but among grandsons by different fathers, the oe of shares is 
according to the fathers.’ 


The next text is: 


“It 1s wellknown that the ownership of father and son is the same in 
land which Was acquired by the grandfather, or in a corrody or in chattels 
(which belonged to him).’’ 

From these texts Vijnaneswara draws the inference that 
the sons have an equal right with the father in the grandfather’s 
property, and if any of the sons dies before division the grand- 
son gets the son’s share. The division is not by per capita but by 
Ster pes. The Mitakshara reconciles the rules relating to the 
right of the father to make unequal distribution of the family 
property among the sons With the rule that the sens acquire an 
interest equal to that of the father in the grandfather’s property 
by explaining that the rule as to unequal division refers to the 
self-acquisition of the father and not to ancestral property. The 
father’s right to effect a partition amông his sons whether the 
property is ance8tral or self-acquired is undispute@ {f the pro- 
perty is ancestral, he is to effect an equal division. As regards 
property which is not ancestral but which is self-acquired, he 
may distribute it as he likes, for the sons have no vested interest 
by birth in the self-acquisition of the father. Section 7 dealse 
with the share of widows. The text is: $ ° 


+ 
“Of heirs dividing after the death of the father, let the mother also take 
an equal share,” 


According to Yajnavalkya and Vij aaa the mother was 
to get a share equal to that of the sons on partition. In section 3 
the injunction was that the sons should divide after the life- 
time of the father and the mother but if the sons effect a divi- 
sion in the life-time of their mother they ought to give her an 
equal share. This right of the mother has been unfortunately. 
whittled down in later times to a righi to maintenance.e The next 
verse deals with the ‘share of sisters and gays: * 

“But sisters should be disposed of in marriage giving them as an allot? 
. ment the fourth part of a brother’s own share.” 


_* 


Rathina- 
sabapathi 


Odayai 
v. 
Gopala 
Odayar. 





Devadoas, J. 
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The Institutes of Vishnu lay down the same rules. Placita 
34 and 35 of section 18 are: 


‘‘Mothers shall receive shares proportionate to their sons’ shares’’ 
““And so shall unmarried daughters.’’ 


It is to be regretted that these positive rules were ignored in 
later times and the British Courts which depended for their Hindu 
Law upon Pandits were misguided by them in regard to the 
rights of mothers and daughters. Section 11 deals with the 


several classes of sons. The text is: 

“The legitimate son 18 one procreated on the lawful wedded wife. 
Equal to him 18 the son of 4n appointed daughter. The son of the wife is 
one begotten on a wife by a sagotra of her husband, or by some other 
relative. One, secretly produced in the house, is a son of hidden origin. 
A damsel’s child is one born of an unmarried woman. h® ıs considered as 
son of his maternal grandsire. A cluld, begotten on a woman whose (first) 
marriage had not been consummated, or on one who had been deflowered 
(before marriage), is called the son of a twice-married woman. He whom 
his father on his mother gives for adoption shall be considered as a son 
gwen. A son bought 1s one who was sold by his father and mother. A son 
made is one adopted by a man himself. One, who gives himself, 15 self- 
given. A cluld accepted while yel ut the womb 13 oue received with a bride 
He who is taken for adoption having been forsaken by his parents, is a 
deserted son.” 

This classification of sons applies to all classes, Brahmana, 
Kshatriya, Vysia and Sudra. In the case of a Brahman there 
may be four classes of sons, one born to a Brahman woman, 
another to a Kshatriya woman, a third to a Vysia woman and 
the fourth to a Sudra woman. As for the rules as to succes- 


sion the text is: . 
‘‘Amofig these, the next in order ıs heir and presefts funeral oblations 
on failure of the preceding ”” 


If in the case of a Brahman father, there be no sons by a 
Brahman woman, his sons by a Kshatriya woman take the inherit- 


„ance, and in the absence of sons by a Kshatriya woman, his 


sons by a Vysia woman take the inheritance, and in the absence 
of sons bya Vysia woman, his sons by a Sudra woman take only 
one-tenth of the inheritance. The Mitakshara says: 


‘But the son*by a Sudra wife, though legitimate, does not take the 
whole estate, even on failure of other issfie,’’ 


and Manu says: 
‘But whether the man have sons, or have no sons, no tore than a 
tenth part must be given to the son of the Sudra’ 


Yajnayalkya for the purpose of inheritance recognizes twelve 
classes of sons. The first six are termed principal and the 
“next six secondary. According to Manu the first six are hetrs 
and kinsmen and the rest àre not heirs but kinsmen. Para 30 
at’ page 33 is, Manu Having premised two sets of six sons, de- 
clares the first six to be heirs and kinsmen, and the last to be not, 
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heirs but kinsmen: ; 

“The true legitimate issue, the son of a wife, a son given, and one 
made by adoption, 2 son of concealed origin, and one rejected are the six heirs 
and kinsmen. The son of an unmarried woman, the son of a pregnant bride, 
a son bought, a son by a twice-married woman, a son self-given, and a son 
by a Sudra woman, are six not heirs but kinsmem’’ 

| d 

The first six inherit to collaterals but not the rest. All these 
have a right to inherit to the father and they take in the order 
given. The øsrasa son gets the whole inheritance except when 
there is an appointed daughter’s son or a Dattaka son. Of these 
twelve sons on failure of the first the next tn order takes the 
inheritance and soon. But a Sudra wife’s son does not take the 
whole estate on the failure of the other sons but only a tenth. 
After dealing” with rights of sons Vijnaneswara says: 


‘The author next delivers a ve rule concerning the partition of a 
Sudra’s wealth’? 


This is the beginning of section 12 at page 35. “The text is, 
“feven a son begotten by a Sudra on a female slave may take a share by the 
father’s choice. But, if.the father be dead, the brethren should make him 
partaker of the moiety of a share; and one, who has no brothers, may inherit 
the whole property, in default of daughter’s sons.’’ l 

Mr. Venkatarama Sastri strongly urges that, as this verse 
is in the portion dealing with apratibandha daya, it’must be taken 
that the illegitimate son acquires by birth a right in his grand- 
father’s estate in the same way as a legitimate son does. This 
argument is not correct. In the first place, there is no warrant 
for saying that¢his chapter deals only with apratibandha daya. 
In section 1, placitum 3, Vijnaneswara speaks of heritage being 
of two sorts, apratibandha and sapratibandha. He goes on to 
explain what they are. Nowhere is there a statement in the 


Mitakshara that this chapter is devoted to a consideration of, 


apratibandha daya only. Secondly, the pro of a mother 
is dealt with in section 3 at page 12 of the (Setlur’s klindu Law 
Books) Mitakshara. Thirdly, this portion of the Mitakshara 
deals, in section 4, with separate property which is not aprat- 
bandha daya. Fourthly, section 12 is said to be a special rule. 
The author, having dealt with the rights of legitimate sons, deals 


with an exception or the special case of the sons of a Sudra ` 


born of a woman not married to him This is not an excep- 
tion to the general rule but a special case. The opefing lines 
of the next chapter do not help the respondents’ contention. ` 
Placitum 1 at page 36 says: ° 


‘That sons, principal and secondary, take the heritage, has been showte 
«The order of succession among all on failure of them, is next declared’? 


" RBI . 
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Then follows the text: 

“The wife, and the daughters also, both parents, brothers likewise, and 
their sons, gentiles, cognates, a pupil, and a fellow student; on failure of the 
first among these, the next in order is indeed heir to the estate of one who 
departed for ħeayen leaving no male issue. This extends to all classes.’’ 

The illegitimate son is neither a principal nor a secondary 
son but is sut generis a class by himself. 

Sarasvati Vilasa after quoting Yajnavalkya’s text regarding 
the illegitimate son of a Sudra and commenting upon it, says that 
the illegitimate son of one of the regenerate classes by a Sudra 
woman receives only maintenance and concludes with the words 
“Thus ends the chapter on partition of unobstructed heritage” 
(page 163). This does not mean that what the illegitimate son 
of a Sudra gets is unobstructed heritage. Unobstructed heritage 
does not mean joint family property. Vyavahara_Mayukha, 
section 2, placitum 2 (page 66) says: 

“This heritage is of two lands, obstructed and unobstructed When the 
life of the owner of the property, or that of his sons, etc, is interposed, that is 
termed obstructed; for instance, the wealth of paternal uncles, and the lke. 
But where ownership accrues to sons and others solely from affinity to the 
owner, without reference to other means of acquiring property, the heritage 
is then unobstructed, as the wealth of a father. This is the definition of 
heritage. ’’ r 

Vyavahara Mayukha dealing with sapratibandha daya begins 


‘in section 8, placitum 1, page 96, thus: 


“Now of the order of succession to obstructed heritage.” 
The fact that section 12 of the Mitakshara immediately follows 


.the rules of inheritance as regards sons and before the right to 
Sapratibandhg is dealt with, is no ground at alb for holding that 


section 12 deals with unobstructed heritage, if the illegitimate 
son is not entitled to unobstructed heritage he cannot succeed 
to the property of his putative father’s father independent of 


, the father. He gets a share by the permission of the father, if 


the division takes place during his life-time. It is urged 
that their permission only increases the half share to 
an equal share- with the atrasa son. Granting it to be 
so, can it be sdid that his right is independent of his father’s 
pleasure. , Could he sue his father tor his share like an aurasa 
son? The Mitakshara contemplates only the case of an house- 


„holder, a father and sons and grandsons. If one of the sons 


dies, that son’s sons stand in his shoes for purposes of reckoning 
the shares’ A son’s death is treated as an elimination of the son 


* from the household and such son’s sons take on parti- 


tion the” share that ¢he son would have taken had 


“he lived. The grandson’s right to a share in the 


grandfather's property is, by virtue of his birth, that 


- 
eo ‘ 
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is, independent of the father’s right and it is . equal bien 
to that of the father in the grandfather's property. The Odayar 
illegitimate son not having an interest equal to that of the father Gopala 
in the grandfather’s property, does not get a share if ‘the father’s Odayar., 
father divides the inheritance. The same yule would apply where  pevadoss, J. 
the father’s brethren divide the inheritance. His right is that 
of a person who shares sapratibandha daya. It is in this view 
that he is placed with the sons of daughters where there is no 
son to share the inheritance with. Where there is a son he 
occupies an exceptional position. In default, he is put on a level 
with a daughter’ s son. The word “daughter” ought to be 
“daughters” i in the translation. In the original the correspond- 
ing word is in the plural form and this was brought to our notice 
by Mr. Varadachari. A good deal of discussion of this case could 
have been avoided if the mistake in the translation had been 
brought to our notice earlier. The text means “Inedefault of 
the sons of daughters” and not a daughter’s sons. The expres- 
sion “daughter’s sons” gave rise to the interpretation that it 
meant “son of an appointed daughter.” The correct rendering 
does away with speculation whether the text did not refer to 
the appointed daughter’s son instead of ordinary dqaughter’s sons. 
If Yajnavalkya meant that an illegitimate son should take the 
whole heritage in default of the appointed daughter’s son his 
position would be much higher in the order of sons and his 
rights would be much more than what they are now. Vijna- 
neswara and oter commentators, who put the illegitimate son 
along with the sons of daughters, did pot push down the illegiti- 
mate son but gave him the place which the correct rendering of 
the text made him occupy. 

A daughter’s son comes after the widow and the daughter. . 
As Yajnavalkya has already dealt with the case of a wife 4n 
daughter, in the text relating to the illegitimate son ht mention 
the daughter’s sons only and that is the reason why the Mitak- 
shara and other commentators give him a place along with 
grandsons by daughters. : 

" Mr. Venkatarama Sastri relies upon certain passages in 
Medhatithi, Sarvajna Narayana and other commentators as sup- ° 
porting the position that an illegitimate son gets 3 share of 
the aprattbandha daya. Medhatithi, one of the earliest com-_ 
mentators of Manu, commenting upon verse 179 says: : 


“He, that is, a sor who is born to a Sudra or urfmarried ‘anuyukta’ 
woman, such a son who is permitted by his fhther shgll take an eqnal. 
share with the legitimate son when the father makes a partition during his” 
“life-time.or if the father says ‘Let him have am equal share with you’,’’ 


- 


re) 
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Rathina- Sarvajna Narayana says, in the case of a son born to a 
pee Sudra on an unmarried female slave or the female slave of a 
v slave he shall take an equal share along with the sons of a 


aana married wêman, being permitted to do so by his father while 
alive. Reference is made to a passage from Sarvajna Nara- 
yana’s text, in Rajani” Nath Das v. Nitai Chandra Dey.” Itis 
urged that the term ‘sons’ include aurasa sons and other sons 
excepting the son begotten on a Sudra woman by a twice-born. 
Manu recognizes the son of a Brahman by a Sudra woman as a 
son. Narayana is not prepared to do that. The word “Para- 
sava” son of a Sudra wife has been confounded with the ille- 
gitimate son of a Brahman referred to in verse 179 of Manu 
and that probably led to the later commentato% ignoring the 
Brahman’s son by a Sudra wife. These commentators*did not 
say that the illegitimate son of a Sudra acquires by birth an 
equal right with his father in his grandfather’s property. 
Balambhatta’s commentary on the Mitakshara is relied upon 
very strongly by the respondent. It is also referred to by 
Kumaraswami Sastriar, J., in Swbramania Aiyar v. Rathnavelu 
Chøtii® The translation of the relevant passages has been fur- 
nished to us. I quote the passages in full as much reliance was 


placed upon them by the respondent’s learned counsel: 

““The fact of an illegitimate son taking an equal share by the father’s 
choice where there is an atrasa and taking a half-share in the absence of such 
a direction, and the fact that the adopted boy takes a one-fourth share, 
where there is an aurasa soa, shows the weaker character gf the adopted 
son, He ( e illegitimate son) is also superior to the wife and others 
because before’ the text ‘wife, etc.’ and after mentioning the sons, the 
Yogi has inserted the text ‘Jatopi, etc.’.’’ 

“Because also Manu in dealing with the sons begins with Aurasan, 
Kshetraja, etc, and ends with Parasava, and then mentions the sons in 
order and then mentions the verse ‘Dasyamva’ and then adds the text 

e relating to Kshetraja’s son, etc., as substitutes for the son and after these 
j ~ introduces the text of ‘Brathrmimamva’.’’ 

“Therefore it is at this point the commentator introduces the text 
in regard to the division of Sudra’s wealth with the words ‘here follows 
special rule in reggrd to Sudra’s property’.’’ 

‘‘By the word, ‘Visesha’ Pasu it is indicated that the previous 
text is confimed to the people of the three varnas (regenerate classes). Thcre 
is, however, no room for the question how, if we say so, the reference to 
daughter and daughter’s son fits in here; for having regard to the two 
commentaries above referred to about Putvikasuta, ARTE: (i-e, either 
an appointed daughter or an appointed daughter’s son) it is said so, vis., 


. Duhitrunam suthadrithe ggi gare Hence among the substitutes men- 
b : tioned before it is indicated that in this yuga Wil among Sudras this Putrika- 
e pym’ ganga: is the substitute son and not the Dattaka Th. son. A 
eS FE 


8. (1917) I.L.R. 41 M. 44: 33 M.L.J. 224 (FB). . 
; 9. (1920) I.L°R. 48 C, 643 at 689 (F.B.). ; 
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the texts like Dattaurasa Itharcshamthu THAT g relate, to the 

other three classes because of the implication of the word Parigraha 

Therefore it is that it is said that Putrikasnta ghana: , is equivalent 

to arasa son.” 

Balambhatta is not an authority in Southern India. Even 
in the Bombay Presidency he is not considered to be an authority 
- —vide Bhagwan v. Warubat.° Even if he is an authority some 

‘of his opinions are so opposed to those of well-known commen- 
tators that he cannot be treated as a safe guide. For in the 
passage following the passage quoted qbove he says: 


“Further the daughter’s son is not specifically mentioned here. This 
is based on the author’s theory that in all places where a male is mentioned 
the correspondigg female should be included, ie, brother includes sister and 
daughtgr’s son includes daughter's daughter’’ 


and goes on to observe that as among Sudras there cannot be 
proper religious ceremonies so there cannot be a valid adoption, 
and adds that, if among the regenerate classes all the ceremonies 
are not performed, the adopted boy would only become a dasa 
(slave). The opinion that there can be no adoption among 
Sudras because of their indbility to take part in religious cere- 
monies is opposed to the authorities, and “that defective cere- 
monies, in the case of the regenerate classes make the adopted 
boy a dasa, is not countenanced by any authority. Balambhatta’s 
remark, that wherever a word is used the corresponding female 
is intended, that is, a brother means or includes a sister, is too 
revolutiorfary to be seriously taken notice of. Sarvadhikari in 
his lectures on Hindu Law says that Balambhatta Was a woman 
who flourished about the end of theel7th century (Hindu Law, 
page 810). Her exposition of the law of inheritance is not 
adopted by the Benares school. (Vide Sarvadhikari, p. 826.) 
There is no warrant for saying that the illegitimate son stands 
in the shoes of an atirasa son or even a dattakasson. 


Siromani in his lst edition of Hindu Law owing to an 
incorrect reading of Sadu v. Baisa and Gem? was of opinion 
that an illegitimate son cduld inherit his grandfather’ S property 
by birth. In the 2nd edition he corrected this view by reason 


of the decision in Jogendro Blnipati Hurrochandra Mahapatra, 


v. Nityammd Man Smgh 1 
Jolly rests his opinion upon West and Buhler 
© West and Buhler in their Hindu Law, 3rd edition, say: . 


‘In the case of a Sudra, being an quibhaktha, his share, on failure of ™ 
the three legitimate déscendants, is inhcrited by his iffegitimate sons, grand- 





10. (1908) I.L.R. 32 B. 360. 11. (1878) ILL.R. 4 B. 37 (F.B.Y. 
. 12. (1890) L.R. 17 I.A. 128: I.le.R. 18 C 161 (P.C). 
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sons and great-grandsons If legitimate descendants are living the illegati- 
mates inherit half a share ’’ 


The authorities they quote are Manu, Mitakshara, Mayukha 
and Strange’s Hindu Law. They observe at page 82: 

“The Sudra’s illegitimate son is therefore in a position more amalocone 
to that of a legitimate son, than to that of relations who inherit hv a right 
liable to obstruction Hence it would seem a correct doctrine that those laws 
which apply to the succession of sons and grandsons of legitimate sons should 
also be applied tọ his sons, te., that his sons should be considered to repre- 


sent him, and to take. in case he dies before his father, the share which would 
have fallen to him,” | 


“In favour of this view we may adduce also the fact. that the rules 
treating of the rights of the illegitimate son are given by Vijnaneswara at 
the end of the chapter on the apratibendha dave inheritance, by indefeasihle 
right, and form as it were an appendix to it Hence it may be inferred 
that Vijnaneswara intended all the rules previously given, regarding sons 
in general, to apply also to him, except as far as they were apparently 
modified by the text of Yajnavalkya. According to this, the failure of 
daughters and their sons is ncecessarv before the illegitimate son can inherit 
the whole property. (a) See Mit. Chap I, S- 12, and Chap IJ, S 2, pl 6; 
and also above S. 3-A (3), page 72.” 


The statement of law on page-82 is not supported by the 
authorities on whom the learned authors rely. The illegitimate 
son’s right to share with the legitimate half-brother, though term- 
ed absolute, is a right which is available if his father is a separat- 
ed householder. The use of the term absolute by West and 
Buhler does not mean absolute in every case 


Sapinda relationship cannot exist when there i is némarriage. 
The illegitiniaté son cannot be a sapinda of the father though he 
has the particles of the father in him. An adopted son occupied 
an inferior position in Manu. As the several forms of marriage 
came to be discouraged and as the moral consciousness of the 
people began to increase the feeling that family life should be pure 
outweighed the desire for sons and the only way of honourably 
getting a son when the wife did not bear one was by the adop- 
tion of a son and this was probably encouraged by the priests on 
account of the opportunity it afforded them for interfering in 
family affairs. It was Nanda Panditha who gave the adopted 


‘son a high place among sons in his Dattaka Mimamsa. But for 
“Dattaka Chandrika and Dattaka Mimamsa he would not occupy 


the position ke now holds. Practically for all purposes he is con- 
sidered as good as an aurasa son. This elevation of the Dattaka 


son is no sufficient reason for lifting the illegitimate son from the 


„position he all aloħg ocqupied on the bare ground that Yajna- 
“valkya gave halfthe share of an atrasa son to an illegitimate 
son, whereas an adopted son gets only one-fourth share 
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oí the afterborn aurasa son (Mitakshara 33); nor can 
the illegitimate son be put on a par with the appointed daughter's 
son by reason of the former sharing equally with the afterborn 
aurasa son, whereas the latter does not. The illegitirmate son of a 
Sudra is not a co-parcener with his father though he may be a 
co-parcener with his father’s legitimat® son. In order to get 
a share of the grandfather’s property along with the father’s 
brother or brother’s sons he must have acquired by birth an 
interest in the grandfather’s property. He does not, in the case 
of the grandfather’s property, represent the father wha had 
died before separation from his collatefals. 


The above is the result of my examination of the original 
authorities reied on by Mr. Venkatarama Sastri In Krish- 
nayyah v. Mutisssams the facts were: there were two undivid- 
ed brothers, V and S, who belonged to the Sudra caste: V died 


‘before S, leaving two illegitimate sons by 4, am unmarried 


Sudra woman kept as a continuous concubine. S left two widows: 
it was held that, although the illegitimate sons of A would be 
entitled to inherit to the estate of V they could neither exclude 
the right of survivorship of S nor succeed, to the estate of S. 
At page 413 the learned Judges observe: ” 


® 

“While we concede the claim of the illegitimate son we are unable 
to uphold the contention that he is entitled to take the undivided interest 
of his father. He ıs placed ın the Alitakshara on the same footing with 
a daughter’s son, and the conception of Se iii pre-supposes sapinda 
relationship «ind a legal marriage.” 

In Ranoji v. Kandoji? it was held that the tllepitimate son 
of a Sudra cannot sue the undivided brothers of his father for 
a share of the family estate. At page 56], Turner, C.J., and 
Muthuswami Pyan, J., observe: 


“We hesitate to accept the vicw thal Vijnaneswara intended los post- 
pone the widow to the illegitumate son ’ „o @ 


This observation of the learned Judges-would not ave been 
made, I venture to think, if the correct interpætation of the text 
was before them. As alréady shown the plural form of daughter 
is used in the text and daughters’ sons could only have meant 


sons of daughters, for there could not have been more than one, 


appointed daughter. Further Vijnaneswara, after dealing with 
the share of the mother and sons, deals with the illegitimate son’s 
rights as a special case and in his time the right of the mother 
to a share was not challenged andethe right, of añ unmarried 


ea ea ORD SOONER ANTE sree OTE Hie IRR eS eee ee? a E. 
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1. (1883) I.L.R. 7 M. 407. 2. (1885) I.L.R. 8 M. 557, 
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daughter to a share was not disputed. That was the reason why 
he gave the illegitimate son a half share along with the sons of 
daughters. The learned Judges further observe at page 561: 


“All tht texts we have cited are found in those portions of the 
several works which relate to the partition of the estate of separated house- 
holders. Do the same rights accrue to a son of a Sudra when lus father 
is unseparated? We can find no Hindu authority on this subject and 
Messrs. West and Buhler are the only English writers who affirm that they 
do, but when we look at the authorities cited in support of their opinion, 
we find they do not support the view.’’ 

This opinion, I respectfully say, I have found to be correct 
on a full examination of+the authorities. The contention of Mr. 
Venkatarama Sastri that the learned Judges who decided Krish- 
nayyan v. Muttusam and Ranoji v. Kandoys did npt attach suff- 
cient importance to S. 12 being a part of Chapter I which has 
already been dealt with. 

In Paryatht v. Thirumalai® it was held that, in a contest be- 
tween the illegitimate son of a Zamindar and his widow for pos- 
session of the zamindari, the widow was entitled to succeed in 
preference to the illegitimate son. Jn that case they relied upon 
Krishnayyan v. Mutiusami,’ and distinguished Sadu v. Baisa” 
and Jogendro Bhuputi v. Nsiyanund Man Singh.“ The authority 
of this decision may be taken to have been considerably shaken by 
the decision in Jogendro Bhupati Huwrochandra Mahapatra v. 
Nityanund Man Singh.” 

In Karuppa Goundar v. Kumarasams Goundan ‘eit was held 
that an illegitimate son was not entitled to a sMare in the pro- 
perty of his father’s brother’s sons. The learned Judges ob- 
served that they were not prepared to extend the principle latd 
down in Jogendro Bhupati Hurrochandra Mahapatra v. Nitya- 
und Man Singh™ to the case of collaterals in the face of the 
rulings in Krisknayyan v. Mutkusami' and Ranoji v. Kandoyi.* 

In Gopalasami Chetti v. Arunachalam Chetti” the facts werc: 
The illegitimate son of a deceased Chetti sued the adopted son 
and the brother of his late father for a share in his father’s 
estate or in the alternative for maintenance. It was held . 


“that the claim for a share must fail as it was not shown that the deceased 
had left any separate or self-acquired property. The family of the deceased 
(consisting of his father and two sons of whom one was the deceased) 


er Stastny A 








” 1 (883) LLL.R. 7 M. 407. 2. (1885) I.L.R. BM. 557. * 
3. (18877 LL.R, 10 M. 334 4, (1901) I.L.R. 25 M. 429. 
5. (1903) I.L.R. 27 M. 32. li, (1878) I'L.R. 4 B, 37 (E.B.). 
s 12, (1890) L.R 


17 LA. 128: I.L.R. 18 C. 151 (P.C). 
(1885) -1.L.R. 11 C 702, 
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was not shown to have had any ancestral property, but it had acquired pro- 
perty by trade in which the father and the two sons were jointly engaged. 
There being no indication of an intention to the contrary, it must be presumed 
that the property thus acquired was held by the members of the family as joint 
property with the incident of the mght of survivorship “Inasmuch as the 
phaintiff’s father had predeceased his father and brother, the plaintiff could 
claim no share as against his grandfather and umcle and, as he was illegitimate, 
he could not ‘represent’ his father ın the undivided family.’’ 


The learned Judges at page 35 observe: 


“Tt 15 true that ın none of the reported cases on the point did there 
exist, as in the present case, along with the illegitimate son, a legitimate son, 
by birth or adoption of the deceased ‘ avibhaktha’ ov undivided father. But 
that circumstance cannot make any difference in principle inasmuch as the 
special rule of inheritance in favour of the illegitimate son of a Sudra, 
along with his legitimate brothers, provides that, in the absence of legiti- 
mate brothers, the illegitimate son may inherit the whole property in default 
of datfghter’s sons of the deceased. Thuis clearly shows that the Sudra father 
therein contemplated is one that was divided from his ancestors and colla- 
terals (see West and Buhler, 3rd edition, Vol. I, page 72). But if he was 
not so divided the text cannot apply, though he may have left legitimate 
sons along with the illegitimate son.” 

The modern notion of a joint family is a recent one and the 
present idea of a joint family is partly due to the notions derived 
from the English Law of joint tenancy. Joint family as under- 
stood now was unknown to Manu and Yajnavalkya and even to 
Vijnaneswara. What the Mitakshara speaks of is a householder 
that is pater famltas—a father with his sons and grandsons. 
As I have already shown, when a son dies, his place for pur- 
poses of Jlivision is taken up by that son’s sons, and if he left 
no legitimate son that son is simply eliminated from the family 
and the rest of the members divide the estate. The grandsons, 
in which case, take a share in the family property by virtue of 
their having by birth acquired an interest equal to that of their 
father, and as long as the illegitimate son does not acquire gn 
interest equal to that of the father by birth he could not sticceed 
to the property of the grandfather after the father’s death. 


In Visvanathaswamy Naicker v. Kamu Ammal ° it was held 


that ° 


‘‘the illegitimate son of a Sudra Zamindar is excluded frorn succession to 
“an impartible zamindari by the widow or the member of the joint family of 
the deceased Zamindar according as the property is separate or joint family 
property of the deceased.’’ 


It was further held that ° 


ean illegitimate son 1s not a member of a co-parcenary to which his putatwe 


“father belonged and cannot succeed to the joint family property in competio™ 


tion with the collatewals of the father. “He cannot be a co-parcener with 
his father’s uncles and cousins.’’ š a ° 
Eaa a E he E 
6. (1912) 24 M.L- J. 27L., 
R—88 ii 
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The, case in Jogendro Bhupati Hurrochundra Mahapaira v. 
Nityanand Man Singh was relied upon in that case for the posi- 
tion that the illegitimate son was a member of a co-parcenary. 
Both Miller dnd Rahim, JJ., were not prepared to hold that 
illegitimate son was a co-parcener with his father’s collaterals. 
With reference to Jogendro Bhupati Hurrochundra Maha- 
patra v. Nityonand Man Singh,” Rahim, J., observed at p. 285: 


‘(As I understand the decision the text of the Mitakshara already 
alluded to gives him a share along with the legitimate son of his natural 
father and that a co-parcenary is thereby created between the two.” 


It has also been dectded that if the illegitimate son dies 
leaving a son of his own, that son will take his father’s share. 
But I find no warrant for extending the scope qf the Privy 
Council ruling so as to hold that the illegitimate son is a co- 
parcener along with his father’s uncles and cousins. Miller, J.. was 
of opinion that the illegitimate son could succeed to the separate 
property of the Zamindar. 


In Nagarathnammal v. Chinnu Sah" it was held that 


‘fan illegitinvate son was not entitled to any share in the family property of 
his deceased father when there are collaterali in the family,” 


Sir William Philips, Offg. C.J., and Anantakrishna Aiyar, 
J., observed: 9 

“That current of decisions has continued for the last 40 years and there 
appears to be no case in which the principle has been questioned With all 
respect. we entirely agree with the decision in Gopalasams Chetii v. Aruna- 
chalam Chetti,’ and, as nothing bas been urged before us to show that it is 
in any way wrong, W we are prepared to follow it.” 

In Karuppai Nachiar v. Sankaranarayanan Prati it was 
oa by a Full Bench that ° 

‘in the Mitakshara no distinction is made between ‘obstructed’ and ‘un- 

Panne heritage in respect of the devolution of stridhanam property. 
The definitions of ‘obstructed’ and ‘unobstructed’ heritage given therein refer 
in ternss only to the property of a male’’ 
and further Meld that there was no right of survivorship in pro- 
perty inherited by two members of a joint family from their 
maternal uncle. 

The case in Subramama Atyar v. Rathnavels Chett#® is the 
sheet anchor of the respondents’ contention. In that case the” 
question was 


‘whether the father who survives his illegitimate son is entitled to Inherit 
his property when he dies leaving neither issue nor widow nor mother.’ 








maran ame d 


5. (1903) PL.R. 27 M 32. è NG (1927) 53 M.L.J. 861. 
8 (1917) f.L.R. 41 M 44:33 M.L.J. 224 (FB). 
e ° 12. (1890) B.R. 17 I.A. 128: TLE. 18 C 151 (P.C). 
14. (1903) I.L.R. 27 M. 300: 13 M.L.J. 398 (F.B). 
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The Full Bench consisting of Sir John Wallis, C.J., Oldfield, 
J., and Kumaraswami Sastriar, J., held that the father could suc- 
ceed to his illegitimate son’s property in the circumstances. The 
case catne on before Sadasiva Aiyar and Napier, JJ., who re- 
ferred the question to the Full Bench angi the point before us was 
not actually before the Full Bench, but the observations of Sada- 
siva Aiyar, J., in the referring judgment and some of the observa- 
tions of Kumaraswami Sastriar, J., in the Full Bench judgment 
are relied upon by the respondents. Sadasiva Atyar, J., ob- 
serves at page 55 that : è 
“an illegitimate son is not connected by blood with his father and mother 
so as to have sapinda relationship with them, is, in my opinion (with the 
greatest deferepce to opinions contra) unsustainable ’’ 

ble in support of his opinion refers to a passage in the 
Ramayana in which Hanuman is spoken of as an aurasa son. 
The term “awasa” literally means breast, that is, an awrasa son 
means son of the breast and the corresponding Biblical expres- 
sion is who came out of the loins. There is no warrant for 
saying that sapinda relationship could exist in the absence of legiti- 
mate marriage. All the Smritis and commentaries confine sapinda 
relationship to the-legitimate issue born of ‘a patni, and in some 
cases the expression is Dharmapatni. To say tht a concubine’s 
son is a sapinda with all the rights and liabilities of an atwasa 
son is, with due respect to the learned Judge not warranted by 
the Hindu Law texts. The learned Judge after discussing the 
Madras c&ses observed: 


“It is probably too late to go hack on the long ane of decisions 
which have established the contrary.’’ 3 


After referring to the Yajnavalkya Smriti and Mitakshara 
he remarked: 


‘Tt is now settled that in the absence of legitimate sons the illegit- 
mate son takes only a half share if there arc widows, daughters or daughter’s 
sons. This looks as if there had been an advancement OF thege three classes 
to take along with the illegitimate sons.’’ 


The widow, the daughter and the daughter’s son were not 
advanced but the position which the widow and the daughter 
occupied in the time of Yajnavalkya and Vijnanestvara was in 
later trmes given up and they were made to occupy a very sub- 


ordinate place. At the time, when Vijnaneswara wrote, their” 


position was recognized and that was why he placed an illegiti- 
mate son along with the daughter’s sons. Kumaraswami Sastriay, 


J., observes at page 64: - 


‘*But for this special provision the ‘legitimate Son v2 a Sudra would 
take only in default of all aurasa and psirika Pira or gther sons class&d ey 


the Smriti writers as superio? and the fact that a special text was necessary. 


to give him a favourable position cannot in my opinion bestreated as showing 
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an intention to exclude him from the category of sons whom the Smriti 
writers mention as capable of inheriting to their father.”’ 


From the time of Manu the illegitimate son of a Sudra occu- 
pied only a subordinate position and got only a share at the plea- 
sure of the father. It was Yajnavalkya that gave him a share 
and when we find that the legitimate son of one of the regene- 
rate classes by a Sudra woman was given only one-tenth of the 
property even in the absence of other classes of sons and that 
Manu treated the illegitimate son of one of the regenerate classes 
as a corpse it cannot be said that he at any time occupied a 
position which was equal*to any one of the 12 sons mentioned 
by Manu and Yajnavalkya. The learned Judge relies upon 
Balambhatta’s commentary that the use of the werd “hareth” 
Eid in the text of Yajnavalkya indicates that the illegitimate 
son acquires the right by birth like the legitimate son. As I have 
already showp Balambhatta is not an authority and if the views 
of Balambhatta are taken as correct it would revolutionize the 
whole of Hindu Law. The learned Judge observes at page 66: 

“His position, so far as the Smriti grriters are concerned, is by no 
means inferior to that of a Dattaka.’ 

The mere fact ‘that he gets a share more than that of a 
Dattaka son in competition with an surasa son when division is 
made after the father’s death is not a ground for making him 
one of the sons recognized by the Smritis. Both Manu and 
Yajnavalkya recognize only twelve classes of sons ang the ille- 
gitimate soneof, one of a regenerate class is never treated as a 
son and only in the case of Sudras the illegitimate son is given 
a share in the father’s property. Whatever may be the reason 
whether it be that among Sudras concubinage was popular, or, 
whether it be that the Aryans found the inhabitants of this 
country whom they compendiously called Sudras marrying with- 
out ceremonfes, or whether it was the practice to beget children 
on slave girls, whatever be the reason, in one case and in one case 
only was the illegifimate son given a recognized position in the 
matter of inkeritance and the share which he got was not by virtue 
of any right which he acquired by birth but in the first instance 
eby the pleasure of the father and if the father died without 
dividing the inheritance the sons were directed to give a half 
share to the illegitimate half-brother. In the case of an appoint- 
~ Ed daughter’s son and Dattaka son they had a definite place in 
“the family and their positién was assured. , But for the birth 
“of an surasa son they Would take the whole ‘of the inheritance. 
‘Owing to the subsequent birth of an owrasa son they had to . 
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take a subordinate place. What applied to them cannot be said 
to apply to an illegitimate son. With great respect I am thable 
to agree with the learned Judge’s view that the illegitimate son 
had a right to a share in the family property in the beginning 
and not merely a right to maintenance. In the case of the illegi- 
timate sons of the three regenerate class®s the texts distinctly 
laid down that he is only entitled to maintenance. It is only in 
the case of Sudras that he was given a share. Even the 11 illegi- 
timate sons had only a right to be maintained in competition 
with an swasa son. It is only in the absence of the first class 
the second comes in and in the absence ôf the second the third 
comes in and so on till a Sudra wife’s son is reached and he gets 
only one-tenth wf the inheritance even though all the previous 
sons aré non-existent. It cannot therefore be said that the 
illegitimate son was given a share in the beginning and it was 
subsequently cut down to a right to maintenance. Though in 
one portion of his judgment the learned Judge treats the illegi- 
timate son as one of the 12 sons, at page 70 he‘observes: 


“T am of opinion that the illegitimate son of a Sudra is one of the 
classes of sons recognized by Hindi? Law and allowed to a Sudra in addition 
to the 12 classes of sons enumerated as common to all the four castes.’’ 


As I have alreatly observed the illegitimate son of a Sudra 
is Sug generis and he is a class by himself. At page 72 he 


observes: 

‘‘As between the illegitimate son and his putative father filial relation- 
ship exists in my opinion for all purposes of inheritance and succession It 
would be unr@sonable to place the dasi-putra‘in a worse eee than the 
` gudhaja who is clas¥ed amongst heirs and kinsmen.’’ 


No doubt some of the sons mentioned by Manu: as well as 
Yajnavalkya are not sons at all; but when the family was small 
and it was found necessary to have as many sons as possible 
all that came into the net was considered good fish, As was. 
said by the Psalmist “Happy is the man that has his quiver full” 
of them.” In those days when property and personshad to be 
defended against attack from man and beast all the arrows that 
came into the quiver were considered good and*no scrutiny was 
considered necessary to see whether the arrows really belonged 
tothe man who owned the quiver or were other people’s arrows. 
The considerations which prevailed in days when the family had 


to be guarded night and day from enemies did not weigh with 


the law-givers and jurists when the country became Settled and 


life and property became secure. Though concubinage’ was” 


allowed among the ypper classes and* though marriages outside 


the caste were permitted by custom and *recognized by law yet ° 


at a later stage and in more settled times marriages out of caste 


Odayar 
v. 
Gopala 
Odayar. 
Devadoes, J. 
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were given up and illegal connections and marriages were dis- 
countenanced and discouraged. In Thangam Pillai v. Suppa 
Pillai * it was held that among Sudras an illegitimate son is en- 
titled to maintain a suit for partition of the family property 
against his father’s a sons. Muthuswami Aiyar, J., and 
Wilkinson, J., observed after referring to Ranojs v. Kandoj? and 
Rajagopala v. Doratsans, Appeal No. 84 of 1885 (unreported ) 
and Parvathi v. Thirumala? : 

‘that the ordinary incident of the status of an illegitimate son was a 
right to be maintained; that among Sudras a specific share was allotted as 
a special case on account cf the limited importance attached to ceremonial 
offerings rather than a recognized laxity of marriage tie and that the 
inferiority of his status in the family was marked by reducing his share 
and making him a co-heir with the legitimate daughter and her son It 
was nowhere held that he was entitled to the share allotted toehim only 


by the choice of his legitimate brother, and that he could not recover that 
share by insisting on partition.’’ 


In Jogendro Bhuputi v. Nityanund Man Singh was held 
that 


“in a Sudra family of the Mitakshara school a dasi-puira or illegitimate 
son by a slave girl is a co-parcener with his legitimate brother in the 
ancestral estate and will take by survivorship.’’ 


Sir Richard Garth, C.J , and Beverley, J., observe at p. 715: 

_ “This case of an adopted son appears to us very analogous to that 
of an illegitimate son In both cases there is the same sort of imperfect 
brotherhood to the legitimate son and in both the superior position of the 
legitimate son is recognised by his receiving a larger share upon partition ”” 

We see no reason, therefore, why an illegitimate son should be in 
a worse position than an adopted son as regards his succession by survivor- 
ship to the Jegitimate brother It is obvious that practically speaking in a, ' 
family composed partly of legitimate and partly of illegitimate sons, the 
fact of either a legitimate or*illegitimate son dying before partition would 
result in the augmentation of the shares of the survivors upon partition’’ 
and they approved of the decision in Sadu v. Bassa and Genu.™ 
As I have already shown that the mere fact that an adopted 
sort takes a gmaller share than an illegitimate son when 
partition “is effected with an aurasa son is no ground 
for holding that the illegitimate son is equal if not 
superior to the adopted son. By adoption the adopted boy be- 
comes not merely for practical purposes but for all purposes of 


inheritance and performance of ceremonies a son born of the 


wife, who participates in the adoption. The reason why the 


adopted son is given one-fourth share of the aurasa son is that 


„the law gives the aurasa son the whole of the inheritance and 








2. (18854 I.L.R. 8 M. 5576 3 (1887) I.L.R. 10 M. 334. 


“11. (1878) ILL.R. 4 B 37 (FB). 
5 e 13. (1885) ILL R. 14, 702. 


15. (1888) I.L,R, 12 M, 40], 


LVI] THE MADRAS LAW JOURNAL REPORTS, 703 


inasmuch as the dene son has left his family and is prevented 
by law from entering his natural family he is given a share in the 
adopter’s family. But in the case of the illegitimate son of a 
Sudra a special rule is enacted and that special rule Should not 
be taken as forming part of the rules of inheritance with regard 
to legitimate sons. With great respect I am unable to follow the 
reasoning of the learned Judges. It was only in the case of 
Sudras that the illegitimate son is given a share. In the case of 
the ‘regenerate classes he is only entitled to maintenance. The 


reason of the illegitimate son of a Sudra getting a share may or | 


may not be clear; but the absence of the reason is no ground for 
holding that his position could be determined by the quantum of 
the share takeneby him in his putative father’s property. This 
decision Df the Calcutta High Court was affirmed by the Privy 
Council in Jogendro Bhupati Hurrochundra Mahapatra v. Nitya- 
nund Man Singh." Sir Richard Couch in delivering, the judg- 
ment of their Lordships observed at page 156: 

‘It appears that, in the course of the argument the question was 
put to the learned Counsel by the Chief Justice as to what would be the 
case if, instead of the legitimate $on being the one who had died, the 
Ulegitimate son had died, and the legitimate son surviwed, and it was appa- 
rently admitted that in such a case the legitimate son would take the share 
of the illegitimate son by survivorship If that be so, fheir Lordships 
cannot see any reason for holding that the illegitimate son would not 
take by survivorship in the case of the death of the legitimate son. It 
cannot be a different right—in the one case a right by survivorship—and 
in the other, no right by survivorship.’’ i 


Their Lordships’ approval of the decision in S adu v. Baiga 
and Genu™ seems to have been influenced by the admission of 
Counsel. No doubt, if there is a right of survivorship between an 
illegitimate and a legitimate son, the survivor must succeed to 
the whole of the property. But, the question is, was there a 
right of survivorship between the legitimate son and the illegi- 
timate son. If they live as members of a joint fafnilyethe right 
to survivorship may exist between the two. It is unnecessary to 
canvass this position as the decision in Sadu v. Puisa and Gettu 
is held to be good law and has been followed in several cases. 


e In Chinnammal v. Varadarafulu’* it was held that an illegi- 


timate son of a Sudra was entitled to half the share of his puta- 


tive father and the widows were entitled to the other half. 
Collins, C.J. and Handley, J., after referring to J ogendro Bhuputs 
v. Nityanund Man Singh, observe: 


11 (1878) I.L.R. 4 B. 37 (B.B). ° 
12, (1890) L.R. 17 I.A. 128: I.L.R. 18 C 151 «P.C.). ° 
13. (1885) ILL.R. 11 C. 702. 16. (1892) I.L.R. 15 M. 307, 
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“This decision of the Calcutta High Court was no doubt dissented 
from “by this Court in Parwathi v. Tharumalot,4 and to that extent the 
authority of that Madras case is shaken by the Privy Council decision, but 
that does not affect the doctrine established by the Madras cases as to the 
right of the ‘widow to at least half when the deceased has left no legitimate 
but only an illegitimate son’? / 

It does not appedr from the facts of this case that the legiti- 
mate sons and the illegitimate sons formed members of a joint 
family. If they were legitimate sons they would have succeeded 
by right of survivorship to the whole of the property. 


In Karuppannan Chetti v. Bulokam Cheiti ™ it was held that 
the sons born of a woman continuously kept by their father as 
a concubine are, in the case of a Sudra’s estate, entitled to equal 
shares with legitimate sons in a suit for partifion, if it is the 
wish of the father that they should so participate. The learned 
Judges observe at page 18: 

‘There ıs no foundation whatever for the suggestion, that the Mitak- 
shara, Part II, Chapter I, section 12, clause (2) refers only to self-acquired 
property of the father.’’ 

This does not mean that the illegitimate son acquires by 
birth a right to the grandfather’s estate. If the father is a separat- 
ed householder the illegitimate son gets a right to the father’s 
property. 

In Rahs and others v. Govind valad Teja" it was held that 
among the Sudra class, illegitimate children, in certain cases at 
least, do inherit. The learned Judges in a very exhaustive 
judgment. considered the texts bearing upon*the point. With 
due respect I may obserye that they made a mistake in thinking 
that the widow was left out when Vijnaneswara considered the 
rules as to inheritance. They also seem to think that Putrika 
putra in the text quoted is the appointed daughter’s son. That. 
evidently was owing to a mistranslation and the correct transla- 
tion as pSinted above is “daughters’ sons” and means “sons of 
daughters” the word “daughter” being used in the plural form. 

In Sadu v. Baiga and Getu,«Nanabhai Haridas, J., held 
that the itlegitimate son and the legitimate son after their father’s. 
death formed members of a joint family with rights of survivor- 


| ship. He observed at page 45: 


“It must be allowed, I think, that the position of a dasi-pira in a 
Sudra family does differ in several respects from that of an aurasa pytra. 


* The ‘latter may, during his father’s lifetime, enforce a partition of ancestral 


property, even against the father’s wish. Whether the former can do so has 


eg ee Nn CC Pe Ge en a ye nT Sa a ag a aaa apara aan 


e 3 (1887) L.L.R. 10 M 334 11: (1878) I.L.R. 4.B. 37 (F.B). 


17. (1899) I.L.R. 23 M 16 18 (1875) I.L.R. 1 B. 97. 
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è 
not yet formed the subject-matter of a judicial decision but should the ques- 
tion ever arise, ıt seems very unlikely that any such claim on his paft would 


be recognized seeing thar his right to take 2 share during his father’s hfe- 
time 15 expressly made to depend, ‘on the father’s choice’. ” 


He goes on to observe that ° 


“while admitting, therefore, that the position of a das-pswira in a Sudra 
family does differ in important particulars fron that of an awrase putra 
I am not prepared to allow that the former is not a member of the family 
at all, nor that he 1s not a co-parcener and not therefore entitled to suc- 
ceed by right of survivorship His legal status as son 1s unquestionably 
recognized and accordingly he inherits from his father even before the 
latter’s widow and if there are aurosa putras of his father, he succeeds to 
the father’s estate jomtly with them. He is,clearly, therefore, their co- 
parcener. That he ıs their brother, not only im the popular but also the 
legal acceptation of the term is evident from the Mitakshara, Chapter I, 
section 12 (1) (2) where they are spoken of both by Yajnavalkya and Vijna- 
neswara as his ‘brethren’ or ‘brothers (Bratarah)’.’’ 


The learned Judge is of opinion that the illegitimate son 
could not enforce a partition during the lifetime of the father. 
If he cannot enforce partition then he has no right*to the pro- 
perty in the father’s lifetime. In other words, he does not 
acquire by birth an interest in the grandfather’s property. The 
observation that the term “Bratarah” used by Yajnavalkya and 
Vijnaneswara imports an equality of status, d regret to observe, 
does not follow. The illegitimate son born of a continuously 
kept concubine is no doubt a son in a sense. According to Eng- 
lish jurisprudence an illegitimate son or a bastard is not a son. 
He is melins fitus. But Hindu Law in the case of a Sudra 
recognizes the sonship of a bastard. The use of the term “bra- 
tharum” does not elevate him to an equality with thé son of the 
wife or Dharmapatni. That he is a oo-parcener with the. father 
in the sense that he has an equal right with him in the ancestral 
property is denied by the learned’ Judge. The father’s co- 
parcener takes the inheritance to his exclusion. He can be co- 
parcener only with the legitimate half-brother for they are “the 
sons of the same father and live in union as members of a family. 
If the father was a co-parcener with his brotherg or brothers’ sons 
the illegitimate son cannot get a share even if he-has a legiti- 
mate half-brother if the legitimate half-brother does not seek 
partition from his uncle or cousins, The adopted son’s position 


is different. He by reason of his adoption becomes a co-parcener ° 


with his father and gets a right in the grandfather's property 
equal to that of the father and therefore it is not proper to-place 


the illegitimate son on a par with tye adopted son. e Some ob- : 


servations in Meenakshi v, Mumandi Pagikkar are relied upon 


soon nelly 





19. (1914) ILL.R. 38 M. 1144; 27 M.L.J. 353. 
i R—89 a 


y 


706 THE MADRAS LAW JOURNAL REPORTS, “fot. 
t 

by the respondents. There the point before us did not arise 

for consideration. The competition was between the legitimate 

children and the illegitimate children of a prostitute. 


In Souhdararajan v. Arunachalam Chetty ™ it was held that 


‘‘the illegitimate son of a Sudra by a dancing woman, who was by profession 
a prostitute before she canfe into his keeping but who was kept by him in 
continuous and exclusive concubinage thereafter, 1s entitled to get his appro- 
priate share in the joint family property after bis father’s death, provided 
the connection between his father and mother was not incestuous or 
adulterous. ’’ 


The competition was not between the legitimate son and 
the illegitimate son. ° 

In Ayiswaryanandasi Saheb v. Sivaji Raja Saheb™ it was 
held that the illegitimate sons of a Raja though ¢hey might be 
his sapindas were not entitled to succeed as heirs to the coMaterals 
of the Raja and consequently they were not entitled to the Stri- 
dhanam properties of the Ranis. In that case the illegitimate 
sons of the late Raja of Tanjore claimed among other things to 
succeed to the Stridhanam property of the Ranis. Spencer and 
Kumaraswami Sastri, JJ., disallowed their claim. 

In Dharmalakshman v. Sakharam Ramji Rao™ on the 
death of a Sudra his property was claimed by two persons, one 
of whom was his divided brother and the other was the illegiti- 
mate son of his father. Held, that the former was entitled to 
succeed since the illegitimate son was under Hindu Law excluded 
from all collateral succession. The learned Judges followed 
Ravji valad Mahadu v. Sakudi valad Kaloj” eand Ramalinga 
Muppan v. Pavadai Goundan.“ After discussing the judgment 
of Sadasiva Atyar, J., and Kumaraswami Sastri, J., in Subra- 
mania Atyar v. Ratknaveli Chetity, they observe at page 190: 


“The current of decisions is strong and uniform and it would require 
very «lear texts to induce any Court to reconsider the point There is no 
such express text m favour of allowing the illegitimate son a right to colla- 
leral succession. On the contrary, I think that the decisions are fully justi- 
fied by the Mitakshara and the Mayukha.’’ 


Then referring to the text Shah,»J., observes: 


“Tt seels to me very difficult to interpret the word WIT; (brothers) 
used in the text relating to succession as including illegitimate sons of the 
father in the case of Sudras and excluding them in the case of other 
Glasses. Neither Vijnaneswara nor Nilkanta in expounding the text has 
suggested suck an interpretation and according to all recognized rules of 


8. (1917) LL.R. 41 M. 44: 33 M.L.J. 224 (F.B). 
` 20. (1915)eL.L.R. 39M 136: 29 M.L.J. 7% (F.B.). 
: 21. (1925) I.B.R. 49 M. 116: 49 M.L.J. 568. 
„° 22, (1919) I.L.R. 44 B. 185. 23. °(1909) ILL.R. 34 B. 32L 
4, (1901) I.L-R. 25 M. 519: 11 M.L.J. 399. : 
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conatruction such an interpretation docs not appear to me to be correct: 
The fact that the same word is used in the immediately preceding text 
specially relating to Sudras and in the commentary thereon with réference 
to illegitimate sons in relation to the legitimate sons of the same father 
does not appear to me to afford sufficient basis for interpreling the same 
word in two different senses when applied to different classes in one and 
the same text expressly relating to all classes.’% 


In Shamu v. Babu Aba *™ the facts were: The property in 
suit belonged to gone’ J, a Sudra. In 1878, J passed a registered 
document in favour of his two illegitimate sons, R and S, de- 
claring that they were like legitimate sons with right of heir- 
ship to his properties. After J’s death. R and S lived together 
jointly and enjoyed the property in common. In 1917, R made 
a will, by which a portion of the property was given to his legi- 
timate gon and another portion to a sister of his mistress. The 
plaintiff contended that R obtained the properties of J by sur- 
vivorship and could not dispose of them by will. It was held 
that the two brothers, R and S, after J’s death forfmed a joint 
Hindu family in regard to the properties in the deed of 1878, 
which they inherited from J, and R had no power to dispose of 
them by will At page 30@ the learned Judges observe: 


“In any case speaking for ourselves, we ares not prepared to take 
the further step in law we are invited by the appellant to take i in this appeal, 
and to hold that, because an illegitimate brother succeeds to the property 
in preference to the widow of the deceased legitimate brother and in this 
sense forms a co-parcenary with the latter, therefore a father and his 
illegitimate sons living with him, such as Jagoji with Raoji and Sakharam 
in the manner recited in Exhibit 100, are members of a joint Hindu family 
in the only l@gal sense in which the term is used with all its legal implica- 
tions and consequehices ; or that Jagoji has such a power dn faw which he 
could exercise.’ 


The learned Judges negatived the contention that the illegi- 
timate son was a co-parcener with his father. Where two 
persons, whether they are legitimate sons or illegitimate sons, 
are members of a co-parcenary, the right of uote ue biain: 
among them. 

The case in Gamulal v. Kashtram™ does not help the res- 
pondents. It was held that an illegitimate son’ was not required 
to produce succession certificate to his father. That. would not 
make him a co-parcener with his father and give him the right of 
an wasa son. 


In Arumsl Perrasu v. Subbarayadu* it was held that in the ` 


case of Sudras in the Madras Presidency an adopted ` son on 
partition of the family properties shares equally with the sons of 
the adoptive father born after the ad8ption. Though in the case 
cnr ar ratengan aab na amangan maan naa aa a paman 


25. (1927) I.L.R. 52 B. 300. 26. (1927) 68 I.C. 417. ° 
27. (1921) LL.R. 44 M, 656: L.R. 48 I.A 280: 41 M.L.J. 33 (P.C.) 
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of the regenerate classes the adopted son gets only one-fourth 
share, in the case of Sudras the adopted son takes a share equal 
to that of the afterborn son of the adoptive father. This deci- 
sion shows that in the case of Sudras the adopted son takes a 
much larger share than the adopted son of any one of the regene- 
rate classes. It may be taken that this is an exception to the 
general rule as to the rights of an adopted son. The Privy 
Council gave effect to a series of decisions for over a hundred 
years though there is no text either in the Smritis or in the Mitak- 
shara in support of the position that an adopted son of a Sudra 
is entitled to half the share or a share equal to that of the after- 
born son of an adoptive father. ` 

In Ram Saran Garain v. Tek Chand Garam” it was held 
that under the Mitakshara school of Hindu Law an “ilegiti- 
mate son of a Sudra, not born of a female slave, cannot claim 
a share inethe family property where his putative father has 
already parted with his interest in the property during his life- 
time; the learned Judges held that an illegitimate son did not 
acquire an interest in the property af the putative father’s father. 

In Rajam Nath Das v. Nitai Chandra Dey? it was held by 
a Full Bench after an exhaustive examination of the original 


texts that 
‘the term dast-pwtra does not necessarily mean the son of a slave-girl but 
means the son of a continuously kept concubine.’’ 


The Calcutta High Court took a different view on the point 
and this decision brings the law in line with the Mafiras view. 

After “a tareful and anxious consideration of the original 
texts and the decided casé@s, I hold that the illegitimate son of 
a Sudra does not acquire by birth an interest in the property of 
his putative father’s father and therefore cannot get the father’s 
share if the putative father dies undivided from his brother or 
brother’s sons or other collaterals. 

Mr. Varadachari presses three points in his appeal: the first 
is that the illegitimate son of a Sudra is not entitled to mainte- 
nance, This point is covered by distinct authority and it is 
unnecessary to discuss it at length. In Vellatyappa Chetty y 
, Natorajan,” Ananthaya v. Vishnu,” Subramania Mudaly v. 
“Vals and Natarajan v. Muthiah Chetty ™ it was laid down that 
the illegitimate son of a Sudra was entitled to maintenance. Apart 
* o (1920) 'LL.R. 48 C 643 (FB). 28. (1900) LL.R. 28 C 194 ° 


°° 29 So aaa an 340: 52 M.L.J. 229 
30 61893) I.L.R. 17 M. 160. 


A 31. (4910) I.L.R. 34 M. 68: 20 M.T..J. 350 


32 (1925) 22 L.W. 650 
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from the authorities there is the further fact that the plaintiff’s 
mother brought a suit, O. S. No. 35 of 1914, on the filè of the 
Subordinate Judge of Kumbakonam for maintenance for her- 
self and the plaintiff. Maintenance was decreed and the deci- 
sion in appeal is reported in Patichapagésa Odayar v. Kanaka 
Ammal. The point having been declded between the parties 
it is difficult to see how the question can be raised now. 

The next point urged by Mr. Varadachari is that the pre- 
sent suit is barred by reason of the decision in O.S. No. 35 of 
1914 on the file of the Subordinate Judge of Kumbakonam which 
came up on appeal as A.S. No. 121 of 1916. In that case the 
plaintiff’s mother claimed maintenance for herself and the plain- 
tiff who wasa minor at the time and who was impleaded as a 
plaintiff. In the plaint it was definitely stated in paragraph 7 that 
‘funder these circumstances the Ist defendant is bound by law, justice and 


_ custom, to pay out of the family properties inclusive of the properties of the 


said Venkataramana Odayar in his possession, the amounts necessary for 
maintenance, apparel, etc, until the 2nd plaintiff attains majority or during 
the life-time of the plaintiffs and until the minor daughters are married,’’ etc. 

In paragraph 12 the averment is: 

“As the 2nd defendant is the undivided son of the Ist defendant and 
therefore entitled (to a share) in the family properties and as the 2nd defend- 
ant is bound to maintain the plaintiffs, etc. and to make’ some arrangement 
in respect of the suit, he has been added herein as a party.” 


In prayer 1 there is a direction to the defendants to pay 
plaintiffs in advance in two instalments a year the sum due at 
the rate “mentioned below for maintenance, apparel and other 
expenses of the plaintiffs and of the said girls ùntil the 2nd 
plaintiff attains majority and gets his share in the family pro- 
perties or during the life-time of the plaintiffs, for the expenses 
of his education, etc., of the 2nd plaintiff and for house rent. 
The phrase “during the life-time of the plaintiff” is relied on 
as showing that the prayer in the plaint was for maintenance for 
life of the present plaintiff. When the averments in para- 
graphs 7 and 12 are to the effect that the 2nd plaintiff is entitled 
to maintenance till he could bring a suit for possession of the 
. family properties it is not proper to attach any importance to 
the expression “during the life-time of the plaintiffs” as show- 
ing that the prayer was for maintenance of the plaintiff during 
his natural life. No plea was raised as to the maintenance of 
ethe plaintiff after the period of minority and no issye was fram- 
ed as regards the liability of the defendants to maintain ths 
plaintiff after he Attained majority and the ‘learned Judge whq 
Enea Ba ede gee AA 


= ee “Nge 


33. (1917) 3 M.L.J. 455. 
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Saari decided the case specifically stated in paragraph 28 of his judg- 


Odayar ment: 


Gopala “In the result there will be a decree for plaintiffs entitling each of 
Odavar. them to receivegmaintenance at Rs, 20 per mensem from defendants 1 and 2 


during the period of the natural life of the Ist plaintiff and till 2nd plaintiff 
Devadoes, J. attains majority.’ 


i It is urged that the decision is either res judicata under 
section 1], Civil Procedure Code, or that it is barred by O. 2, 


-R. 2. Clause (5) of section 11 is as follows: 
“Any relief claimed in the plaint which is not expressly granted by 
the decree, shall, for the purposes of the section, be deemed to have been 
refused”? 


Plaints in the moea are as a rule prolix and contain a 
number of unnecessary averments. They should not be con- 
strued too strictly and in construing a plaint the Whole gf the 
plaint must be considered and not a stray clause here or a stray 
clause there. When the plaint contains distinct averments that 
the 2nd deféndant is the undivided son of the Ist defendant — 
and therefore entitled to a share in the family properties and 
the plaintiff is entitled to maintenance till he attains majority 
or until he is able to sue for a share itewould not be right to attach 
any importance to the phrase in the prayer “during the life-time 
of the plaintiffs,’ The plaint was not understood by the defend- 
ants as containing a claim for maintenance during the natural 
life of the second plaintiff. If that was so a distinct issue would 
have been raised and it would have been considered. In apply- 
ing the rule of res fusdtcatd as contained in section 11 he Court 
should not be guided by stray clauses here and tffere but should 
consider the averments in the plaint and the contentions of the 
parties and the issues raised and the decision thereon. I hold 
that the present suit is not barred by the principle of res judicata 
ow account of the decision in A.S. No. 121 of 1916. 

It is next ugged that the suit is barred by Order 2, Rule 2, 
which says that 


“Every suit shall include the whole of the claim which the plaintiff 
is entitled io make ir? respect of the cause of action ’? 


> This ruļe*does not apply to the present case. ‘The mother 
sued for the maintenance of the plaintiff during his minoritys 
and left the right of the present plaintiff to be fought out after 
hé became a major. She asked for maintenance for herself 
and for her minor son and daughters and she was not bound 
to clairh on behalf of the plaintiff his share of the family pro-’ 

a perties. I dô not think there is anything in this contention. 
- The next point is as egards the rate of maintenance. The 
plaintiff claims Rs Rs. 300 a month. The Jearned District Judge - 
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awarded one-thirtieth of the family income which comes to te 

Rs. 110. The plaintiff has preferred a Memorandum of Obj jec- Odayar 

tions against this portion of the decree. The question is what Gopala 

is the proper amount. It is urged for the appellants that, being an Odayar. 

illegitimate son, he should be given only just enough to live on. Devadoss, }. 

In all cases of maintenance the Court has to see what the posi- 

tion of the plaintiff claiming maintenance is and what the income 

of the family is. Though the plaintiff may be an illegitimate 

son yet he is the illegitimate son of a wealthy man who, during 

his lifetime, maintained him in affluence and treated him as a 

son. When a man is accustomed to a certain mode of life he 

should not be made to suffer by reason of something for which 

he is not® responsible Where the family income i» 

sufficient it is but just that those who have a claim upon it 

should be given a reasonable amount. The finding of the learn- 

ed Judge is that the total income of the family 6 Rs. 43,000 

‘a year. If the plaintiffs father had divided from his brother | 

before his death the plaintiff would have been entitled to half 

the father’s share and hia income would have been at least 

Rs. 10,000 and odd. The plaintiff, as appears from the evi- 

dence, was treated by the father as if he was going to inherit 

the property. In other words, he treated him as a son. Taking 

all the circumstances into consideration I think it would not- be 

too much to award him maintenance at the rate of Rs. 250 a 

month whjch will be a charge on the family property. In this 

view it is unne@essary to consider the cases Gobinda Rani Dasi v. 

Radha Ballabh Das,“ Ananthaya av. Vishnu, Subramantia 

Mudaly v. Valu” and Natarajan v. Muthiah Chetty. Each case 

depends upon the circumstances appearing in it and no hard and 

fast rule can be laid down to govern all cases. The Court should 

not be niggardly in awarding maintenance where the person claim- 

ing maintenance has been accustomed to a certain mode of life 

and when the amount of maintenance awarded would not be a 

hardship upon the familyswhich enjoys the whole of the 1 income 

of the family property. 

The next point is as regards arrears. The learned Judge ° 
has not given arrears of maintenance to the plaintiff and he” 
does not give reasons for his refusal. The plaintiff being en- 
titled to maintenance it is but proper that he should be paid the 
arrears of maintenance. It is not necessary that there shoulde 


naman 





30. (1893) I.L R. 17 Ma 160. . ° 
31. (1910) L.L.R. 34 M. 68: 20 M.L.J° 3590 s 
32. (1925) 22 L.W. 650. e 34. (1910) 7 I.C. 118 
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be a distinct demand in cases of maintenance in order to sustain 
the claim for the arrears. Vide Parwatibas v. Chairu Limbays.* 
It is suggested for the appellants that the plaintiff was given a 
small amount during his minority and therefore he should be 
given the arrears only at that rate. It does not appear that the 
appellants offered to paf the small amount of maintenance that 
was decreed during the minority after he attained majority. 
The attitude that they took up was that he was not entitled to 
anything. That being so there is no reason why the plaintiff 
should be given the arrears of maintenance at the rate decreed 
in A.S. No. 121 of 1916. That rate was fixed only during his 
minority. After he attained majority different considerations 
arise and I see no reason to refuse him arrears o$ maintenance 
at the rate awarded by this Court. ° 

The respondent wants an increase of the amount given for 
his marriageeexpenses. I do not see any reason to increase the 
amount which I consider to be sufficient for his marriage 
expenses, 

The plaintiff claims a house te live in. The amount we 
have awarded is sufficient for his maintenance and as he is not 
a member of the family he has no right of residence in the 
family and therefore he is not entitled to be given a house to 
live in. 

In the result the appeal is dismissed with costs and the 
memorandum of objections is allowed to the extent of Rs. 250 
a month with arrears. Parties will pay and receive proportion- 
ate costs on the memorandum of objections including Advocates’ 
fee. Two sets of Vakils’ fee under Rule 46 payable to appellant. 

Pakenham Walsh, J—The plaintiff in this case, one Gopala 
Qdayar, is the illegitimate son of one Venkataramana Odayar. 
The latter had a brother, Panchapakesa Odayar, who is dead 
leaving sons who are the Ist and 2nd defendants. The 2nd 
defendant has been adopted to another family and so 
has been strtick off. The 3rd defendant is Panchapakesa 
Odayar’s widow and the 4th and 5th defendants are 
the widows of Venkataramana Odayar. The plaintiff sued as 
tħe illegitimate son of Venkataramana Odayar for a moiety in 
the family froperties and in the alternative to maintenance. 
The fifst claim was disallowed in the Lower Court and he wag 
‘granted maihtenance at theerate of Rs. 110 a month with an 
*allowance of Rs. /50 towards marriage expenses. Defendants 
© 35. (1918) I.L.R. 36 B. 131. . 
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l and 3 have appealed against the decree alleging in the main 
two legal grounds for holding that a decree for maintenance 
cannot be made in this case and further objecting to the quantum 
of maintenance allowed. A memorandum of crdss-objections 
has been put in by the plaintiff against the decision of the Lower 
Court holding that he is not entitled tô a share in the family 
properties and also against the quantum of maintenance award- 
ed. The cross-memorandum of objections as involving the most 
important point was argued first. 

It was admitted that as the law stands at present the ruling 
of the Lower Court that the plaintiff is not entitled to a share in 
the joint family property is correct but the plaintiff has asked us 
to make a reference to a Full Bench as to whether the decisions 
in Krishnayyan v. Mutiusami,’ Ranoji v. Kandoji, Parvathi 
v. Thirumala,’ Karuppa Gounden v. Kumarasami Goundan,! 
Gopalasami Chetti v. Arumachalam Chetti, Visvanathaswamy 
Naicker v. Kamu Ammal? and Nagarathnammal v. Chinnu Sah" 
were correct. It is urged that doubt has been thrown on the 
correctness of these decisions by the decisions in Thangam Pillai 
v. Suppa Pilai,* Chinnammal v. Varadarajulu,® Karuppannan 
Chetti v. Bulokam Chetti," Ramalinga Muppan v. Pavadai 
Goundan,™* Subramania Aiyar v. Rathtiavelu Chetty? and certain 
remarks in Soundararajan v. Arunachalam Chetit as well as in 
some other cases quoted. It may be stated at the outset that not 
a single cage has been decided on the point in question in favour 
of the plaintiff's contention, but the argument is that if other 
decisions are pressed to their logical conclusions and if certain 
remarks, which are really obticr, in those cases be taken into 
account, there is sufficient room for doubting whether the uniform 
course of decisions has been correct and whether a reference 
should not be made. It will be seen therefore that the plaintiff- 
respondent’s- learned advocate has got to make out avery strong 
case before he can show that a reference should be made question- 
ing a course of decisions uniform for forty ye&rs, and especially 
is this so in a matter of succession. Their Lordships of the 
Privy Council have remarked: 


1. (1883) I.L.R. 7 M. 407 





2. (1885) I.L.R. 8 M. 557. a 


3. (1887) I.L.R. 10 M 334. 4. (1901) I.L.R. 25 M. 429, 
5. (1903) I.L.R. 27 M. 32. 6 (1912) 24 M.L J. 221. 


2 7 (1927) 53 M.L.J. 861. A e è 
8 (1917) I.L.R. 41 M. 44: 33 M.L.J. 224 (FB). 
15. (1888) I.L.R. 12 M. 401. 16° (1892) I.Is.R. 15 M. 307. 


17 (1899) I.L.R. 23 M 16. ; 
20. (1915) I.L.R. 39 M. 136 at 152: 29 M.L.J. 993 (FB). wan 
24. (1901) I.L.R. 25 M. 519: 41 M.L.J. 399. 
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“To alter the law of succession as established by a uniform course of 
decision’, or even by the dicta of received Treatises, by some novel inter- 
pretations of the vague and often conflicting texts of the Hindu Com- 
mentators, would be most dangerous, inasmuch as it would unsettle exist- 
ing titles’’—vyitle Thakoorawm Sahib v. Molrun Lali 86 


In this case, there is also the objection that if the view 
contended for by the plaintiff is correct, we should be introducing 
into Southern India or at least into some parts of it a novelty in 
the shape of a co-parcenary family some of whose members are 
females. 

It may be as well at the outset to state the law as it stands 
at present by the decided cases. The claim of a Sudra’s illegiti- 
mate son to succeed to his putative father’s estate depends upon 
a text of Yajnavalkya which also appears in a skorter form in 
Manu. The text, which, as quoted by Vijnaneswara, i$ really 
the last half of sloka No. 133 and the whole of sloka No. 134 


runs as follows:— 

“A son begotten on a dasi by a Sudra becomes even the partaker 
of a share by (the father’s) choice 

After the death of the father, the brothers should make him a halt- 

sharer. An illegitimate son of a Sudra, ¢f brotherless, can take the whole, 
unless there is a son to (any of) the daughters (of the Sudra)’’ (pp 219 and 
220 of Mandlik’s work). 

I have gweh this translation of Mandlik rather than that 


which is found in Setlur’s work, because we find in 
the latter “in default of daughters sons’ with the 
apostrophe in the singular, whereas the word ‘“Duhi- 
trunam”’ is plural in the original text. This» difference 
between the penitive singular and the genitive plural is of 
considerable importance bécause of a certain argument that has 
been raised on the supposition that it is a genitive singular with 
which I shall deal later. Now all the decisions b ve, held that 
fhe property to which a Sudra’s illegitimate son can "Succeed under 
this text is the property of a separated father and that he is 
not a co-parcener with his father’s undivided brothers, nor can 
he succeed-to his father’s collaterals, This has been the uniform 
course of the Madras decisions and those of other Indian High 
Courts and the learned Judges have steadily refused to extend 
the rights of a Sudra’s illegitimate son so as to make him either a 


`. to-parcener with his father’s undtvided brothers or a successor 


to his father’s collaterals. In the Calcutta High Court, it was 
keld during a long series of cases that as a female slave, “dasi?” 
“was extinct in these days, a,“dasiputra’’ could not exist and that 
. the.text for practical purposes had ceased tò be operative at all, 
eS 


36. (1867) 11 M.I.A, 386 at 403. a 
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but the decision in Rajani Nath Das v. Nitai Chandra Dey,’ over- 
ruled this catena of decisions and brought the Calcutta view into 
uniformity with that held in Madras. In Jogendro Bhupati Hurro- 
chundra Mahapatra v. Nityanand Man Singh,’ wifich went up 
to the Privy Council, it was held that under the Mitakshara, 
among Sudras, where a father Jeft a son by a wedded wife, and 
an illegitimate son, the ordinary rule of survivorship incidental 
to a family co-parcenary applied, and the illegitimate son, having 
survived the legitimate, was held entitled by survivorship to suc- 
ceed to the family estate on the death of his brother without 
male issue. This was an impartible estate but the rules appli- 
cable were the ordinary rules pertaining to a Sudra family 
under the Mitukshara. In Thangam Pillai v. Suppa Pillai it 
was lafd down that an illegitimate son of a Sudra could main- 
tain a partition suit against his legitimate brother. In Chin- 
nammal v. Varadarapuke® it was held that an illegitimate son 
and his father’s widow would divide the family pro- 
perty equally in default of legitimate sons. The same 
principle was affirmed ine Karuppannan- Chetti v. Bulo- 
kam Chetti as regards his dividing equally with the legiti- 
mate sons. In Ramalinga Muppan v. Pavodat croundan * it 
was held that the legitimate son of a Sudra’s illegitimate son 
was entitled to take the share in the property which his father 
would have taken had he survived. In Subramaenta Atyar v. 
Rathnauels, Chetti’ it was held that where an illegitimate son, 
who, if he had swrvived his putative father, would have inherited 
his estate either alone or along with others, dies leaving no 
issue, widow: or mother, his putative father is entitled to suc- 
ceed as his heir. This is as far as the Courts have gone. 


But as the matter is of considerable importance, we per-. 


mitted it to be argued and this has been very fully and ably 
done by both'sides. The main arguments in plaintiffs favour 
may be summed up thus: that the illegitimate son of a Sudra 
stands on a level with the other sons excepf as regards the 
amount of property to which he is entitled, that his right to 
represent his father cannot be prevented by the survivorship 


of his father’s undivided brothers, that the text of Yajnavalkya, ° 
in the Mitakshara occurs in Chapter I which dealg with in- ` 


9. (1920) I.L.R. 48 C 643 (FB), f 
12. (1890) L.R, 17 I.A. 128: I,L?R. 18 C $51 (P.C). 


15, (1888) I.L.R. 12 M. 401. 16. (1898) L.L.R., 15 M. 307. «© 
17. (1899) I.L.R. 23 M. 16. i i 
2 24. (1901) I.L.R. 25 M. 519: 1] M.L.J. 399, 


8. (1917) I.L.R. 41 M. 44: 33 M.L.J. 224 (F-B.).6 j si 
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obstructed or apratibandha inheritance, that hence the property 
cannot be confined to the property of a separated householder 
and that the verse in the Mitakshara really represents a cutting 
down and nôt an enlargement of the rights of a Sudra’s illegiti- 
mate son compared with what he had been entitled to previously. 

The argument founded on the order of the Mitakshara is 
evidently not new and has been urged before but has not found 
acceptance. However, as it has not been set out in much detail 
in previous judgments and as it forms the principal weapon in the 
armoury of the plaintiff, it may be useful to give it in some detail 
here. It is important to note in the first place that Vijnanes- 
wara does not state that he is first of all going to deal with 
unobstructed and then with obstructed inheritanee. Chapters, 
sections and headings of course do not occur in the origindl. The 
first placitum runs thus: 


“Evidence, with reference to its classification into human and divine, 
has been explained; the partition of heritage is now explained by the Image 
of Holiness’’ (t¢., Yajnavalkya). 


Placitum 2 says: 


“Here the term heritage (daya) smenifies that wealth which becomes 
the property of another, solely by reason of (his) relation to the owmer,’’ 


and placitum 3: ° 


“Tt is of two sorts. unobstructed (Apratibandha) or liable to obstruc- 
tion (Sapratibandha) ’’ 


which Vijnaneswara then proceeds to define. Placitum 4 de- 
fines “Partition’’ (Vibhaga). Then follows a consideration of 
the texts from Yajnavalktya, the last of which in the Chapter is 
the one arfti'a half slokas dealing with a Sufra’s illegitimate 


son. Chapter II begins: placitum No. 1 


‘(That sons, principal and secondary, take the heritage, has been shown 
The order of succession among all on failure of them, is next declared.’’ 


It is quite true that some commentators, and noticeably 
Sarasvati Vilasa, in commenting on Yajnavalkya, regard this 
verse about the Sudra’s illegitimate son as ending. the discus- 
sion on partition of unobstructed heritage. Vide paragraph 398 
of Sarasvati VilaSa at page 163 of Setlur’s work on Inheritance. 
But it appeérs to me, as argued for the appellants, that the 
divisions might as easily be regarded as (1) Partition by sons 
during their father’s life-time; (2) Partition by sons after his 
"death. Then comes in Chapter II (3) Partition of the family 
property Where there are no sons on the death of the father. 
dn Setlur’ssSanskrit edition of the Mitakshara with Visvarupa and 
Subhodhint Balambhatti, Ghap. I, is headed ay 
“Atha Dayavibhaga Prakaranam’’. Here begins the explana- 
fion about the partition of wealth, and this section of the work. 
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is evidently one primarily on partition. Vijnaneswara in sec- 
tion 1, placitum 6 says distinctly that he is going to deal with 
partition, the time, the manner and the persons, when, in which, 
and by whom it may be made. These three points, he says, he 
will explain in the commentaries on the stanzas on these sub- 
jects respectively and the fourth matter*as to what properties are 
to be divided, he proposes to deduce from other sources. It is 
also to be noted that Vijnaneswara was not free to follow his 
own method, even if he had one in mind, because he had to take 
the texts of Yajnavalkya in their order. It js at least quite clear 
(as pointed out for the appellants) looking to placitum 3, that 
he included self-acquired property in the class of unobstructed 
inheritance af apratibandha daya because he states that the exist- 
ence Df a son and the existence of the owner are impediments to 
the succession. 


So it may be granted without any detriment to the view 
of the case-law which is sought to be controverted that Chap- 
ter I does deal with unobstructed inheritance and Chapter II 
with obstructed inheritanée, but I cannot accept the further 
contention sought to be forced upon us thateall the property dealt 
with in Chapter I is the father’s heritable property and that it 
is not permissible to confine any property mentioned in this 
chapter within any narrower limit. This is a position which 
clearly cannot be sustained. In the very first text dealt with 
in sectiof II which allows the father to give equal or unequal 
shares to his sons as he pleases, Vijnaneswafa “finds himself 
obliged to restrict this to the father’s self-acquired property 
saying that in ancestral property the father has no such right. 
He says in Placitum 6, 

“this unequal distribution is allowed in respect of his self-acquired property. 
But, if the wealth descended to him from his father,ean ynequal partition 
at his pleasure is not proper; for equal ownership will be declared ’’ 


It was sought to meet this by arguing’ and quite probably 
correctly, that Yajnavalkya was really in this slokg referring to 
ancestral property but that conditions having changed and the 
policy of the Mitakshara being as is well known to cut down the 
“patria potestas”, the author had to place this limited construe- 
tion upon Yajnavalkya’s text, and it is therefore argued that 
Yajnavalkya was still keeping in mind the princip that he Was 
dealing with ancestral property ire this part of his work. But 
the next section No. III is absolutel¥ fatal to this contentjorf, 
Here the text considered is “Let sons divide equally both the 
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effects and the debts, after their two parents,” and the sloka goes 
on to say 
‘‘the daughters share the residue of their mother’s property after pay- 
ment of her depts.’’ 

Here Yajnavalkya deals with the mother’s property which 
is not ancestral at all. If the sons were to succeed to it, it might 
have been urged that it might have been incidentally introduced 
in talking of sons succeeding to their father’s ancestral estate, 
but as Yajnavalkya was going to lay down that the daughters 
succeed to their mother’s property, there was absolutely no 
need for him to méntion.the mother’s property or to deal with 
the case of partition after the death of both parents if he was 
confining himself to ancestral property. Section IV deals with 
self-acquired property of a co-parcener, which is again obviously 
not ancestral property nor even the self-acquired property of 
the father. These texts make it perfectly clear to my mind 
at least that the principle which is guiding Yajnavalkya through- 
out is the discussion of partition and not the distinction between 
ancestral and separate property. Section VII also which con- 
siders the text “Of heirs dividing after the death of the father, 
let the mother also take an equal share” must refer to the case 
of a father whe dies separate. With this section standing in 
Chapter I where it does, it is impossible to contend that section 
XII cannot refer to the property of a separated father and it 
is interesting to note that the word “haret” Wa to which 
I shall refer later, is used in both sections, in section VII as 
regards the fhother and in section XII as regards the illegiti- 
mate son. The contention econtra urged on behalf of the ap- 
pellants that in each of these texts we are to deterinine the 
nature of the property by the nature of the text itself is exactly 
that which has been followed by Vijnaneswara himself as is 
seen from section II mentioned above. That is the principle 
on which the Courts have apparently dealt with the text in 
question. Finding jn that text that daughter’s sons, which must 
mean “as far as daughters’ sons” (since widows and daughters 
had already been dealt with by Yajnavalkya) are to share the 
property with the illegitimate son who has no legitimate brothers, 
they have deduced that the property - ‘spoken of must be the pro- 
perty. of a separated householder. It is in this connection that 


the genitive plural “duhitrunam’’ RPTM in the text js of 
importance, e Suggestions have been made that the text 
originally referred to an e‘appointed daughters” sons and that 


thi having been lost eight of, widows and daughters “ce 
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afterwards introduced even in preference to a daughter's sons. 


There can be only one appointed daughter and therefore it - 


seems clear that the text did not refer to the sons of an appoint- 
ed daughter. This renders it unnecessary to consitler passages 
from Muller’s “Sacred Books of the Fast” which have been 
quoted to us to show that in reading the’texts of Manu we may 
introduce the word “appointed” before the word “daughter” 
where the context required it In fact, this genitive plural 
“duhitrunam’’ deals a fatal blow to the plaintiff's contention 
that the illegitimate son of a Sudra ranks as.a real son inherit- 
ing to his father exactly like the other sons but merely taking 
' a smaller share of the property. I am of opinion that we must 
construe the eproperty referred to in the text in question by 
the teft itself, which is a special provision and if that is done, 
the inclusion of daughters’ sons as heirs sharing the estate of 
the illegitimate son in default, of legitimate sons would at once 
suggest that the property referred to is the property of a sepa- 
rated householder. 


The next contention iy that this illegitimate son is equal 
to a legitimate son in every way except as regards the extent 


of the property which he takes. The learned Advocate for the _ 


plaintiff practically admitted that he has not one important right 
of a legitimate son, namely, that of claiming a partition with 
his father. But it was argued that the lack of this right does 
not exclude recognition of his righf in his father’s property 
by birth and in this connection section V, placitum, BO of Vijna- 
neswara was quoted where he states 

“Although he (that is, the grandson) have right by birth in his 
father’s and in his grandfather’s property, still, since he 1s dependent 
on his father in regard to the paternal estate, and since the father has 
a predominant interest as it was acquired by himself, the son „must 
acquiesce in the father’s disposal of his self-acquired eproperty’’. 

The emphatic opinion of Medhatithi quoted in Rajani Nath 
Das v. Nitai Chandra Dey, the opinion of Sarvajna Narayan’s 
commentary on Manu quted on page 689 of the same judg- 
ment, the commentary of Balambhatta quoted in Subramania 
Atyar v. Rathnaveli Chetty® and the verse of Manu “Neither 


brothers, nor parents, but sons, are heirs to the estate, 


of the father’—quoted in section 11, placifum .33 by 
Vijnaneswara—are relied on to show the high standing of the 


illegitimate son of a Sudra. There jg no doubt that Medhatithi’s* 


a ee 
8. (1917) I.L.R. 41M 44 at 65: 33 M.L.T. 224 (FB) ° 
9. (1920) I.L.R. 48 C. 643 at 688 (FB). 
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expression Ya Yq is very emphatic ‘and with due respect I 


‘ agree with the contention of the learned- Advocate for the plain- 


tiff that this emphasis is not sufficiently brought out in the tran- 
slation of thé passage on page 688 of ‘the report which nins: 
“This is the son begajten by a Sudra on a woman though not mar- 
ried to him (anoorhaya) or appointed (for raising issue) (aniyuktaya)’’, 
and that the emphatic gq ya (Suta-Eva) might be better 
brought out if the sentence were translated thus: “One be- 
gotten, etc.—is verily a son”. It is also true that Vijnaneswara 
himself knew of Medhatithi’s commentary on Manu, for he 
mentions him in section 7, placitum 13. Still Vijnaneswara 
and not Medhatithi is the authority we have to follow and one 
cannot conclude that because he mentions Medhatithi he agreed 
with him on the point. Balambhatta no doubt infers from the 
word “hareth” Wa that the illegitimate son takes like a 
legitimate sõn, a point which has been mentioned by Kumara- 
swami Sastri, J. (now Sir Kumaraswami Sastri, J.) in 
Subramonta Atyar v. Rathnavely Chetty,” whose judgment is 
one of the main reasons urged on*us for making a reference. 
But Balambhatta gwes the illegitimate son of a Sudra prefer- 
ence over even the adopted son, who, he says, is only a dasa. 
Balambhatta is not an authority in this presidency and he goes 
to such lengths in favour of women that it has been even 
thought that his commentary was written or at least inspired by a 
woman. (For remarks “on Balambhatta, see BAugwan v. 
Warubai.’)* As regards the use of the word “haret” etd 
in the text, it has been painted out to us that the same word 
occurs in verse 123 which refers to the mother taking a share 
when the sons divide after the death of their father. 
Nere clearly the mother does not take by right of birth, so that 
Balambhatta’s argument founded on the use of the word “haret” 
fails. Narayana’s commentary is of course very strongly in 
favour of the illegitimate son under this verse, for he says 
“Directed byethe father, he takes a share, but not that not so 
directed he takes only maintenance.” Vide Rajani Nath Das 
v. Nitai Chandra Dey.’ I find myself unable to agree with the 
“translation which the appellants’ learned advocate suggests, 
namely, thatewe should put a fullstop at the end of ‘adaqaideq’ 
and read it. ‘directed by his father he takes, a share but not at 


„e 
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all if not dire¢t@éd.’’? No authority has been quoted for such a 
translation and it leaves the next words ““AATAHIA elite? 
“(let him take maintenance)” in the air. However, Narayana 
is also not an authority in the Madras Presidency., As regards 
the text from Manu in section 11, placitum 33 of Setlur’s work 
quoted above, it has been strongly urged before us for the res- 
pondent that as this text in Manu, Chap. IX, verse 185, follows 
the text regarding the Sudra’s illegitimate son in verse 179, it 
was evidently intended to include him as one of the sons re- 
ferred to who took in preference to brothers. We are not 
in the position of basing the law on Manu ñor even on Yajna- 
valkya but only on Yajnavalkya as expounded by Vijnaneswara. 
The text in Manu runs , 
“a sone who 2 begotten) by a Sudra on a female slave or on the female 
slave of his slave may, if permitted (by his father), take a share (of the 
inheritance): thus the law is settled’’ (Muller’s Sacred Books of the 
East, Vol XXV, p. 364). pa 

It is to be noted that there is nothing said in Manu 
in verse 179 as to whose permission is required for the 
Sudra’s illegitimate son to,take a share. Some commentators 
have held that it is the permission of the brothers and some 
even that it is that of the Sovereign, to whom the estate would 
otherwise escheat, that is required. The latter is the opinion 
of Vishwarupa. (Vide his commentary on Yajnavalkya, Book 
II, verses 133 and 134, quoted on page 692 in Rajan: Nath Das 
v. Nitai C handra Dey’). There is this basic difficulty in the claim 
put forward far the illegitimate son ranking equally with legiti- 
mate sons, either on the text of Manu or on of Yajnavalkya. He 
is not one of the twelve sons recognized in Manu. Yajnavalkya’s 
list of twelve sons does not, it is true, coincide with that of 
Manu. He leaves out the “parasava” (living corpse) the son 
whom a Brahmana begets through lust on a Sudra female, and 
makes up the number by adding the “putrika” $on whom Manu 
provides for separately; but he also does not include the Sudra's 
illegitimate son in the list of twelve sons. ‘The learned advo- 
cate for the plaintiff-respondent had to admit that a Sudra’s 
illegitimate son could not be found referred to in any section 
until we come to this section 12. Further, while in Manu the, 
principal and subsidiary sons take in default of the son af 
higher rank, the Sudra’s illegitimate son is in a différent-category 
altogether. He takes his share or half-share (whichever*it may 
be) not in succession to any class of sons but apparently witlf 
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them. So the Sudra’s illegitimate son cannot $ë said to be in 
Manu at all in the same category as the twelve sons just men- 
tioned before by him. Any argument attempted to be founded 
upon the order in which he appears in Manu clearly disappears 
when we come to Yajnavalkya, As mentioned above, the verse 
in section 12 is really the second half of sloka 133 added to 
134. The first part of sloka 133 is “this law is propounded 
by me in regard to sons equal by class.” The differences in 
sons due to the caste of the wives having vanished in Yajna- 
valkya, the classification was one by legal right, so that the 
claim of the sons equal on this basis ends naturally, as Vijna- 
neswara makes it do, in the middle of sloka 133 and it cannot 
therefore be argued that a Sudra’s illegitimate son was meant 
to be put in the same class. The whole classificatién of sgns in 
Yajnavalkya proceeds on a different basis from that in Manu. 
Yajnavalkya confines his list so as to apply to persons of equal 
class and hisetext No. 133 would not have been applicable if he 
had taken Manu’s list since it would not have applied to the last 
of the twelve sons in Manu, that born by a Sudra wife to a 
Brahman. Yajnavalkya is concerned with providing for sons 
of married wives. [n Manu, the son of a Brahman by a Sudra 
woman is one gf the twelve sons though he gets nothing at all, 
while according to Yajnavalkya he would get maintenance. In 
the Mitakshara, the Sudra’s illegitimate son does not inherit in 
default of an aurasa son, but in certain contingencies along with 
him. In the cases of the twelve other sons mentioged in the 
Mitakshara, there is no question of their sharing with the widow, 
daughter or daughters’ sops. So it is clear that the Sudra’s 
illegitimate son mentioned in section 12 stands on a footing 
quite different from that of the twelve sons previously men- 
tioned. In the text under consideration we find therefore seve- 
ral featunes which go strongly to support the view that it is a 
special text Introducing a special rule and that the illegitimate 
son does not stand on the same footing nor is the property re- 
ferred to the same as in the case gf legitimate sons. The 
father has evidently a choice at least as regards whether he 
will give him mare than half the share, a position which under 
the Mitakshara the father. cannot occupy except with reference 
to His separate property. Then it is to be noted that it is said 
that the brother should make him a half-sharer after the father’s 
death, not that he should take as a half-sharer, and lastly, we 
have the inclusion eof daughfers’ sons with whom he is to share 


“the property. ° e 
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I next come to the argument sought to be founded an repre- 
sentation. It has been strongly pressed that the only logical 
conclusion from the decision in Stbramatia Atyar v. Rathna- 
velu Chetti, that the putative father succeeds to his illegitimate 
son is that the illegitimate son represents his father and that he 
must therefore represent him for all purposes and for all his 
property. It has been frequently observed that the scheme of 
Hindu Law is not a logical one. Their Lordships of the Privy 
Council in considering the text in question in Jogendro Bhupati 
Hurrochundra Mahapatra v. Nijyamınd Man Singh" 
say emphatically “it cannot be said that at his birth he (1.e., 
the illegitimate son) acquires any right to share in the estate in 
the same waf as a legitimate son would do.” We are told that 
this is an obtter dictum and was not necessary for the determi- 
nation of that particular case. But it is a dictum of very great 
weight being founded on a consideration of the text in question. 
It has been pointed out to us by the learned Advocate for the 
appellants that the law of representation as considered by Vijna- 
neswara in section 5 is clearly with reference to the grandsons’ 
right to a share in the grandfather’s property. They are dis- 
tinctly stated in placitum 2 to have by birth 3 right’ in their 
grandfather’s property. Their father’s position 1f he dies is 
merely taken to show the quantum to which his sons will be en- 
titled and it is to be noted that the word used in the commen- 
tary is the adjective Pitriyam RPA and not the genitive 
fàg: (of the father), and so also in the text of Yajnavalkya 
itself the word is fàgq: “according te fathers,” and so translated 
both by Colebrooke and Mandlik. It is the distribution of the 
erandfather’s property and not the right to it that is adjusted 
through the respective fathers, so that the property is not cop- 
templated as descending from the father. The decisions*have 
uniformly held that the co-parcenary of the illegitimate Sudra 
son with his legitimate brothers is caused only by the death 
of the father and it has never been held that the illegitimate son 
is a coparcener with his father still less a coparcener with his 
father’s coparceners. In Dharma Lakshman v. S akharam Ramji 
Rao,” in which the case most strongly pressed upon us S ubrg- 
mania Aiyar v. Rathnavelu Chetti’ was considered, a very de- 
cided opinion was expressed against a coparcenary between the 
putative father and his illegitimate son. It has of” course been, 

—_s—___________*-_____- - 
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strongly urged that Vijnaneswara himself expressly bases parti- 
tion on a previous right and that a coparcenary cannot come 
into existence merely by a person’s death. As stated above, the 
view which has been taken by the Courts of the position arising 
from this text is that the coparcenary does begin in this parti- 
cular instance with the father’s death and depends on it though 
in a partition before the putative father’s death the illegitimate 
son share the separate estate of his father with his legitimate 
brothers and that it is the existence of the coparcenary which 
gives the subsequent right to partition between the legitimate 
and illegitimate sons and to a right of survivorship between 
them. The result may be illogical and an anomaly to the rest of 
the Hindu law but that is no reason to ask us fo make a re- 
ference suggesting that all these decisions are incorrect and, 
as I pointed out above, the view contended for by the plaintiff 
would make a much more revolutionary change in the Hindu 
joint family as understood at least over the greater part of 
this Presidency by introducing females into the coparcenary. 
Ram Saran Garain v. Tek Chand @arain™ also lays down em- 
phatically that the Wlegitimate son of a Sudra does not occupy 
the same position as a son lawfully begotten and does not 
acquire at his birth a joint interest, with his father in the 
ancestral property. 


I may finally deal with the argument that on account of 
the opinions expressed by certain modern commentators and 
judges suffidierft doubt has been thrown upon the established law 
to justify a reference. Siromani, at page 408, of the old edition 
of 1885 is cited but it is to be noticed that when this edition 
was published, the decision in Jogetdro Bhupati Hurroclandra 
Mahapatra v. Nityanund Man Singh had not been given 
and that in the 2nd edition of 1893 at page 329 he says that the 
Privy Council decision clears up the difficulties by laying down 
that the father myst be divided. Next West and Buhler (3rd 
edition, page /2) are cited. Here the heading appears to be in 
contradictioh with the text below. The heading speaks of an 
undivided Sudra while the commentary says the passage in the 
*Mitakshara can only refer to cases where the father is separated. 
T now cqme tð the observations in Meenakshi v. Muntand; Panik- 
kan,” Soundararajan v. Arunachalam Chetty and Subramanig 
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Aiyar v. Rathnavelu Chetty * etc., which it is urged have thrown 
a doubt on the law as hitherto laid down. In Meenakshi v. Mimi- 
and; Pantkkan** there is only a suggestion of Seshagiri Aiyar, 
J., that it is open to question whether having regard to the ad- 
vancement of the class known as Sudras, the law, which owes 
its conception to the ideas prevalent when the twice-born classes 
were allowed to take Sudra women as wives, should still be allow- 
ed to prevail. In Soundararajan v. Arunachalam Chetty, Sada- 
siva Aiyar, J., expresses the view that the son of a Sudra male 
born of a permanent female concubine of the Sudra caste is 
strictly speaking not an illegitimate but a legitimate (aurasa) son 
born of Gandharva marriage. But it has been pointed out to 
us for the appellant that Vijnaneswara, section 1], placitum 2 
defines an aurasa son as one born of a legal wife (Dharmapatni) 
and that “Dharmapatni’” never means a concubine. It has also 
been argued for the appellants that a Gandharwa marriage 
is not a simple concubinage but an agreement of the parties to 
live together as husband and wife. There is no need to express 
any opinion on the latter point, but the text in Manu, Chap. ITI, 
verse 32, does not appear to me to support this view of a 
Gandharva marriage, for it says: 


‘(The voluntary union of a maiden and her lover ene must know (io 
be) the Gandharva rite, which springs from desire and his sexual inter- 
course for its purpose ’ 


Coming to Subramattta Aiyar v, Rathnavelu Chetty,’ the 
same Judge in his order of reference remarks at page 93: 


“That, in ancient Hindu Law, he (Le, a Sudra’s illegitimate son) 
came in as one of the twelve classes of soms, there can, in my opinion, be 
no doubt.’’ 


This matter has been fully discussed above and I think at least 
it can be said that it is open to doubt whether a Sudrajs 
illegitimate son comes into either of the list of Manu’s twelve 
sons or the list of twelve sons of Yajnavalkya. At‘page 55, the 
same learned Judge expresses the opinion that an aurasa son 
corresponds to the English expression “son born „Of the loins” 
and that there are expressions in sacred writings which show 
that an illegitimate son can be called the aurasa son of the puta- 
tive father. This opinion has been dealt with.above. It maye 
be noted that the question before the Court in that case “was 
whether the father referred to in Chapter I] was the natural 
father or the putative father. Next, we come to thé remarks of 
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Sir Kumaraswami Sastri, J, in Subramama riyar v. Ratima- 
velu Chetty. The best commentary on this is the same learned 
Judge’s remarks in a later case in Ayiswaryattandasi Saheb v. 
Sivaji Raja*Saheb.™ The latter case was a question of the suc- 
cession by an illegitimate son to his father’s collaterals, and Sir 
Kumaraswami Sastri, J., states: 


Were the matter res egra. I am disposed to hold that, in the 
case of Sudras, an illegitimate son is in the same position as a legitimate 
son except that he gets a lesser share. The fact that an illegitimate son 
gets a lesser share would not by itself create a bar to collateral succession 
any more than the fast that an adopted son who exists along with a natural 
son born subsequently and who gets a lesser share would be barred. But 
there is a long catena of cases beginning with Nissar Murtojah x. Kowar 
Diwnnnni Roy, [(1863) Marshall’s Reports, 609], which decide that an illegi- 
timate son has no right to collateral succession I have in Subramania Atwar 
v. Rathnave ke Chet? referred to all the authorities and dealt fully “with the 
illegitimate son’s rights and the position of an illegitimate son with 1egard 
to collateral succession The right was negatived m 


and then he quotes eight cases and finally feels that the weight 
of authority must prevail. When this is the view of Sir 
Kumaraswami Sastri, J., himself, on the matter as to whether 
his opinions expressed in Subrafiania Atyar v. Rathnavelu 
Chetty’ threw so much doubt on the accepted law that we should 
make a'reference, it is hardly necessary that we should differ 
from him. Two points may, however, be mentioned. On p. 65, 
he founds an argument on Balambhatta’s view of the word 
“haret” Wid in the text. This has been dealt with above as 
pointed out, the very samt word occurs in S. 7 referring to the 
widow. Wéth regard to the argument that the*illegitimate son 
had greater rights before, avhich were curtailed, there is a great 
deal in my opinion to be said for the opposite point of view which 
has been held by many learned Judges. Verse 163 of Manu 
in Chapter IK says: 

o‘* The legitimate son of the body alone (shall be) the owner of the 


paternal estate; but, in order to avoid harshness, let him allow a mainte- 
nance to the rest ” 


That would appear to apply to all castes with the excep- 
tion of the Sudra’s illegitimate son and to make all other illegiti- 
mate sons entitled only to maintenance. In fact there seems te 
be no distinct text earlier than Yajnavalkya giving the illegiti- 


“mate son a right to share with his legitimate brothers. On 


page 70.Sir Kumaraswami Sastri, J., says: 
“J am pf opinion that the illegitimate son of a Sudra is one of the 


plasses of sons recognized by Hindu Law and allowed to a Sudra in additivn 


to the twelve flasses af sons enmuMerated as common to all the four castes’ 
cee nr ee ee ee 
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Thus Sir Kiimaraswami Sastri, J., holds that he does not 
fall within the twelve classes of sons and thereby negatives the 
view of Sadasiva Aiyar, J., quoted above. I am clearly of 
opinion that no sufficient cause has been made out fpr upsetting 
the long catena of decisions especially in a matter of succession 
and I agree with my learned brother in neuer that no reference 
is necessary. 


Turning now to the appeal, two legal points were raised, 
the first of which, whether an illegitimate son has a right to 
claim maintenance from property other than his father’s pro- 
perty, though not given up, was not pressed as the matter 1s 
now before the Privy Council. The second legal contention was 
that the claim, for maintenance cannot be brought in this suit 
as it was brought and refused in a prior suit, O.S. No. 35 of 
1914, and is therefore barred under section 11, explanation 5, 
Civil Procedure Code. The present plaintiff's mother no doubt 
in that suit made the present plaintiff, plaintiff eo nomine. That 
plaint for maintenance was laid on the basis that the present 
plaintiff was entitled to a shgre in the family properties and the 
first relief asked for was as follows:— 


‘To pass a decree directing the defendants to pay plaintiffs in advance 
in two instalments a ycar the sum due at the rate mentiorfed below for the 
maintenance, apparel and other expenses of the plaintiffs and of the said girls 
until the 2nd plaintiff attains majomnty and gets his share in the family pro- 
perties or during the life-time of the plaintiffs, for the expenses of educa- 
tion, etc, of the 2nd plaintiff and for house-rent,’’ 

The Court, gave the 2nd plaintiff maintenance until he 
attained majority. No reason was assigned in the judgment 
for granting him maintenance only until his majority and the 
matter was not put in issue or discussed. The decision on this 
matter was not appealed against and is perfectly clear why the 
plaintiffs 1 in that case would not appeal against the order limit- 
ing maintenance to the minority of the 2nd plaintiff, because 
that would be entirely inconsistent with the case set up that the 
plaintiff was entitled to a share in the family properties. > The 
learned Judge on this matter of res judicata in the’ present case 


says: 


“The plaint in the previous suit read as a whole makes it perfectly 
clear that the claim made therein by the plaintiff’s mother og behalf and as 
the next friend of the plaintiff was only for the period of the plaintiff’s 
mjnority and was not intended to relate to any subsequent pegiod. This is 
made out by the fact that the first and primary relief asked for therein was to 
recover maintenance util the plaintiff shod attain mgjority.” No doubt it 


was prayed to be granted for life in the alternate, but this must obviausly e 


have been intended to restrict the first and primary praye? and not to esient — 


6 
Rathina- 
sabapath! 
Odayar 
y. 
Gopala 

Odayar. 


Pakeohem 
Walsh, d 
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Rathina- it. In other words, the suit was for the maintenance oé bhe plaintiff during 
sabapathi! his minority or, that is, 1f he did not continue to live during the whole of 
Odayar that perfod, for his life,” 

Gopala In spite of the objection that there was no need to men- 


Odayar. tion anything about the 2nd plaintiff dying before he attained 
Pakenham ‘Majority since his maintenance must automatically cease if he 
Walsh, J. did so, it cannot, I thimk, be said that this is an absolutely im- 
possible explanation. The 1st plaintiff, the mother in that suit, 
was entitled to ask for maintenance for herself during her 
life-time. There is no question that the learned Judge is cor- 
rect in saying that the 2nd plaintiff’s claim to maintenance was 
based on his owning a share in the estate and it would there- 
fore naturally cease when he attained majority when he would 
either assert his right or sue for it. In the mofussil, plaints 
are often badly drafted and both my learned brother aad my- 
self are of opinion that it would be very hard to non-suit the plain- 
tiff in the matter of maintenance owing to the unfortunate use 
of the pluraf “plaintiffs’’ in the plaint prayer. The plaint prayer 
no doubt should have run in some such way as this: “till the 2nd 
plaintiff attains majority and gets his share in the family pro- 
perties for the expenses of educatfbn, etc., of the 2nd plaintiff 
and for house rent,eand to the Ist plaintiff during her life-time,” 
and I have ne doubt that this is what was meant. I would 
therefore find for the plaintiff on this point. The learned Sub- 
ordinate Judge’s view at page 39, line 35— 

“as the actual right to recover maintenance really accrues day by 
day, a suit for maintenance rélating to a certain period canngt legally bar 


a subsequent uit for it in respect of a period subsequest both to the date 
of the first suit and the period for which maintenance was claimed therein’? 


would not appear to be cofrect. It is a change of circumstances 
which gives rise to a fresh catise of action as regards the amount 
of maintenance, but the claim for maintenance itself arises once 
and for all. In the present suit as the claim for maintenance 
is only an alternative to the claim for partition, it will be sustain- 
able if we read the prayer for maintenance in the first suit in 
the light in which it was evidently intended and there is no bar 
š by res judicata. 

As regards the quantum of maintenance, the estate appears 
: to consist-of a thousand acres and the income appears to be 
` about Rs. 43,000. It was no doubt held in Gopalasami Chetti 

v. Arunachalam Cheti? that 


‘in deserminjng the rate of maintenance, an illegitimate member of a family 
e who is not eptitled to inherit can be allowed only a compassiorrate rate of 


maintenance, . a 
+ Se en ttt tt aaa 
a7 °” 5. (1903) I.L.R. 27 M.°32 at 36 
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e e 
though it was also said: 
““In fixing, however, the compassionate rate of maintenancé regard 
no doubt should be had to the interest of hig deceased father in the joint 
family property and the position of his mother’s family.’’ 


No authority is quoted for the view that the illegitimate son 
of a Sudra is entitled only to a compagsionate rate of mainte- 
nance. Medhatithi in discussing the meaning of maintenance of 
illegitimate sons of dasis by Brahmins talks of “prajivanam”’ 
faq in his commentary on verse 179 of Manu which is 
as urged for the plaintiff-respondent, “more than jivanam” and 
denotes maintenance on a liberal scale (the prefix eps being 
the Greek Pi). In Ananthaya v. Vishnu Muthuswami Atyar 
and Best, JJ., state: 


The Smfiti of Yajynavalkya awards maintenance to an illegitimate son 
not as “provision against starvation and vagrancy, but in recognition of his 
status as a member of his father’s family and by reason of his exclusion 
from inheritance among the regenerate classes ’’ 


In Muthusawmy Jagavera Yettappa Nascker*y, Vencates- 
wara Yetiappa*® an illegitimate son was granted maintenance 
of Rs. 2,500 a year. In the present case, the plaintiff claimed 
Rs. 300 a month as maintenance. The Lower Court has granted 
him Rs. 110 with an allowance of Rs. 750 ¢owards expenses of 
his marriage. The appellants claim that this mate is excessive 
and there is a cross-memorandum of objections that the rate 
asked for, Rs. 300, should have been granted. My learned 
brother and myself think that the rate granted by the Lower 
Court, which proceeds on the theory that the plaintiff is entitled 
only to a compassionate allowance, is too loweand we would 
award a rate of Rs. 250. The expenses allowed for the marri- 
age appear to be reasonable. With regard to arrears for the 
threa years before suit which the plaintiff claimed, his circum- 
stances and needs have naturally changed with his attainigg 
majority and the rate allowed him in the prevjous suit, Rs. 20, 
which was for his minority, ig not a guide. I think that as the 
defendants neither paid nor offered to pay him at this rate, but on 
the other hand denied his claim to maintenance, altogether he 
can be granted arrears at the rate we have fixed. dn regard to 
“other item of maintenance I agree with my learned brother. 


The appeal therefore fails and is dismissed with costs. The 
cross-memorandum of objections is allowed so far 4s the increase 
jn the rate of maintenance from Rs. 110 to Rs. 250 with three 
years’ arrears before date of suit ig concerned, but jin other rese 
pects it is dismigsed. The parties wjll pay and receive pro-, 


—— ere eee 


a ea TM a ng 
30, (1893) I.L.R. 17 M. 160 at 161. 37, (1868) 12 M.I.A. 203. 
. s s 


RAP 
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Rathina- portionate costs on the memorandum of arasson jections includ- 
ge ee ing advocate’s fee. I concur in the other order as to costs passed 
ali by my learned brother. E 
Odayar. ASN E Appeal dismissed. 
Pakenham PRIVY COUNCIL. 
\ 


ae [On appeal from the High Court of Judicature at Madras. | 
PRESENT; —LORD PHILLIMORE, Lorp BLANESBURGH, LORD 
ATKIN, LORD SALVESEN AND SIR LANCELOT SANDERSON. 
V. Seethayya and others .. Appellants* 
v. À . 
P. Subramania Somayajulu and another .. Respondents. 


P. C C. Inana grani—Estate conveyed under, melvaram only or kudivaram also 
—Prestimpiton—Construciton of grant—A graharam—Gram of, “as shro- 

Soethayye triem’? by deshpandyas to learned Brahmins not resident wm the sillage 
Grant of a ‘‘mouje’’—Grant of melvaram only or of kudivaram also— 


Somayajola. Shroirtem grant—If may meclude kudivaram—Mowe—Meaning of—Ein- 


dence—Lost geant-—Copy of, more iham 30 years old, produced from proper 
custody, and bearing endorsement by deceased predecessor of party that +t 
was a copy of the original—Admissibiusty in evidence of—Evidence Act— 
Secttons 21, 32, 90 and 65. 


In a case in which the construction® of a grant was in question, tHe 
respondents’ case was that the original grant was lost. The appellants 
tendered in evidence a copy thereof, which, was more than 30 years old, 
and was produced from proper custody, and which bore an endorsement 
by the then predecessors of the respondents that the document was a copy 

e of the original. 

‘Held, that the copy was secondary evidence of the terms of the 
original grant and was admissible as evidence of the terms of the lost 
original. 

The document being over 30 years old, and having been gan from 
proper custody, the Court may, under 5. 90 of the Evidence Act, presume 
the signatures authenticating thé copy to be genuine. The statement to which 
the signatures are appended, vis., that the document is a copy of the original, 
is evidence both as a statement made by a deceased person in a document 
relating to a relevant fact and also as an admission made by a party and a 
predecessor-in-title of the parties. 

Ph regard to the question whether an inam grant does or does not com- 
prise both th@ varams, there is no presumption either way, and each case 
must be decided on its own circumstances. 

The question wag whether an inam grant of an agraoharam, made mole 
than 250 years, before and recognised by the British Government, was a 

è gmnt of both the varams or was a grant of the melvaran only. The 
District Munsif held that it was a grant of the melvaram only, relying og 
. four main ppints, vis. :— 
° (1) The grant purported to be a grant ‘‘of shrotriem’’ or “as shrotriem,’’ 
@ final recital in the document was as follows:—‘‘As we have granted 
to you the-said agraharam you should enjoy the same from son to grand- 
son, paying the shrotriem thereon and be happy.’’ 
a (2) The ‘grant was of a mouye. 
: (3) The” grantags were ađmıttedly deshpandygs who were revenue 


a Officers or farmers of revenge under the paramount’ authority. 
~——$—$ a pitied ies 
: "EC: Appeal No. 47 of 1925. , 14th February, 1929, e 
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(4) The Brahmins represented by the grantee were learned Brahmins 
apparently not resident in the village granted, but resident about t¥vo miles 
away. 

The High Court held, on the other hand, that the document was equally 
consistent with a grant of both the wrams The learned fudges did ao, 
dealing with each of the points relicd upon by the Munsif separately, and 
finding the point inconclusive as to each of them 

Held, that the High Court’s mode of treating the evidence was faulty, 
inasmuch as it ignored the weight which was obtained from the cffect of 
the whole. 

Heid farther, restoring the Munsif’s Judgment, that the grant was, on 
its true construction, a grant of the melvaram only. 

A shrotriem grant may in fact grant the kwdiparam as well as the 
inefveram,; but the term shrotriem in the final*recital in the grant can only 


mean revenue 
The word mowe in the particular context does not mean merely a 


defined place Wiew of Sadasiva Aiyar, J, in Venkata Sastrulu v. Sita- 
ramudus (1914) I.L.R. 38 Mad 891 at 82 26 M.L.J. 585 that the phrase 
indicates “a village in which there were peasant proprietors owning culti- 
vable lands even then?” (at the time of the grant) approved. 

Consolidated Appeal No. 47 of 1925 against the orders and 
a judgment, dated the 5th April, 1922, of the High Court of 
Judicature at Madras (Schwabe, C.J., Oldfield and Coutts- 
Trotter, JJ.), reversing the prders and the prevailing judgment, 
dated the 19th October, 1921, of Sir William Ayling, Officiating 
Chief Justice, of the same High Court, which affirmed the de- 
crees and a judgment, dated the Ist March, 1918) of the Princi- 
pal District Munsif of Tenali (N. Gopalakrishna Rao, B.A., B.L.). 

The only question for consideration in the appeal to His 
Majesty in Council was whether the, suit hy aa (village) 
was an “estate”ewithin the meaning of the Madras Estates Land 
Act I of 1908, so as to oust the jurisdiction of the Civil Courts. 

The material facts of the case are set out sufficiently and 
fully in their Lordships’ judgment. The case in the High Court 
is reported in I.L.R. 46 M. 92 (F.B.). 

The appeals against the Principal District Munsif’s judg- 
ment were heard by Ayling, Offg. C.J. and Odgérs, d., who deli- 
vered separate judgments on the 19th October, 1921. The learn- 
ed Officiating Chief Justice held that Ex. I, ascopy of the grant, 
was admissible in evidence; that upon the true construction of the 
grant the respondents thereby acquired only the me]varaim interest 
in the village; that the said village was an estates under the 


Madras Estates Land Act, 1908, and that the Civil Court was,” 


therefore, precluded from entertaining thé suits. e Mr; Justice 
Odgers, however, held that Ex. I was inadmissible in evitlence; 
that in the absence of the grant the presumption laid down in” 


Muthu Goundan v. Perumal Iyen’ applied, and consequently . 


aan 


1. (1921) I.L.R. 44 M. 588: 40 M.L J. 429 {F.B.). 
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the grantee here acquired both melvaram and kudiveram hy 
their alleged grant of the inam of the said village; that the 
evidence on the record did not rebut the presumption; that 
the said village was not an estate under the said Act; and the 
Civil Court had jurisdiction to try the suits. The learned Judges 
having disagreed, the judgment of the learned Officiating Chief 
Justice prevailed under section 98 of the Civil Procedure Code. 
1908, and the decision of the Principal District Munsif, dated the 
ist March, 1918, was affirmed. 

Against the judgment of Ayling, Offg. C.J., the respondents 
further appealed to the High Court under clause (15) of the 
Letters Patent. The appeals were heard by Schwabe, C.J., Old- 
field and Coutts-Trotter, JJ. and the judgment of ¢he Court was 
delivered by the learned Chief Justice on the 5th April? 1922. 
The learned Judges agreed with Ayling, Offg. C.J., that Ex. I 
was admissible in evidence, but they held that the grant was 
equally consistent with the grant of the revenue or of the land 
itself; that according to the Full Bench decision in Muthu 
Goundan v. Perumal Iyen: the grant was presumably of both 
varams; that the evidence on record did not negative that pre- 
sumption: that the village was, therefore, not an “estate” under 
the Madras Estates Land Act, 1908, and the Civil Court had 
jurisdiction to entertain the suits. In the result, the learned 
Judges allowed the Letters Patent appeal. 

De Gruyther, K.C. and J. M. Parikh for appellants. 

Dunne, K.C. and Narasimham for respondents. 

J. M. Parikh. —The decision of the Full Bench in Muthu 
Goundan v. Perumal Iyen? was considered by the Board in 
Chidambara Stvaprakasa Pandara Sannadhigal v. Veerama 
Reddi and is no longer the law. 

* [Lord Phillimore—Did the Board say that Muthu Goundan 
v. Perumal Jyeh was not rightly decided ?] 

[Lord Phillimore refers to Ponmusami Padayachi v. 
Karuppudayan."] » 

The definition of Shrotriem grant in Wilson’s Glossary 
referred to. 6 

Venkatanarasimha Naidu v. Kotayya* cited, showing the 
«history of ts and zemindars, their origin, etc. 

[Lord ¢Phillimare—What is the meaning of poi ae 
« ‘Fhe Territorial Ruler. 

1.°(1921) .f.L.R 44 588: 
2 (1922) L.R. 49 I.A. 286: I.L.R 
3 (M14) I.L.R. 38 
4 (1897) L.L.R. 20 
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Baden-Powell’s Land System of British India, Vol. III, 
page 134 cited. 

[Lord Philimore—That does not help you at all. | 

Counsel then wanted to refer to the evidence, but Lord 
Salvesen doubted whether their Lordships could look into the 
evidence on a question of construction Of the grant. 

[Lord Phillimore——Upon the construction of very ancient 
documents, you may admit evidence, which is not very recent 
or modern evidence, but ancient evidence. Only for that pur- 
pose we can look at the evidence. Prima, facte we can look 
only at the grant and not at the evidence.] 

Dunne, K. C. for respondents.—The copy of the grant 
was wrongly admitted as secondary evidence of the original. 

PSir Lancelot Sanderson refers to the Evidence Act, sec- 
tion 63.] 

[Lord Phillimore—If secondary evidence is at all admissi- 
ble, any kind of secondary evidence will do.) 

[Sir Lancelot Sanderson refers to sub-section (3) of sec- 


tion 63, Evidence Act, relating to copies made from or com- 


pared with the original. | 

[Lord Phillimord.—The Act no doubt puts some.limit upon 
the admissibility of copies of copies. ] . 

[Lord Salvesen—The copy must be made from the 
original. | 

In the Present case, the copy is not eens under sub- 
section (8) of section 63. 

Counsel tfen discusses the question of the grant. 

A Shrotriem is a grant made te a Brahmin. Fifth Report 
of the Select Committee on the East India Company’s affairs, 
referred to, as to the status of déshpandyas. The document— 
Exhibit 1—is not merely a grant of revenue. It is a grant pf 
the land. It is not a grant of melveram alone. See Wison’s 
Glossary as to the meaning of the word Shrotrierh. 

14th Feb. 1929. Their Lordships’ judgment was delivered 
by a 

Lorp ATKIN.—This is a consolidated appeal eae the judg- 


“ment of the High Court at Madras given in eleven syits of ejéct- 


ment brought by the respondents against the respective appele 
lants. Seven out of the eleven suits were instituted in 19013, 


and the only guestion so far decided and the only guestion before 


the Board is whether the Civil Court in which the actions werg 
brought had jurigdiction and not 4s the appellants contend the 
Revenue Courts. The dgtermination of this question has requiged 
recourse on seven different occasions to the Courts and has 


-_ 


PC: 


Sesthayya 
LA 
Subra mania 
Somayajalu. 
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P. C. occupied fine years in Madras. The case has taken six years 


Seethayya e More ‘to reach the Board. Their Lordships deplore this delay, 
Submania Which was obviously much greater than was necessary, and 
‘Somayajalu. reaches the Borders of a scandal. They do not, however. pro- 

oS pose to recapitulate the various stages in which the case toiled 
Atkin. to and fro between the’ Lower Courts and the High Court, or 
to apportion blame; but will address themselves at once to the 
question ef jurisdiction. This question arises under the Madras 
Estates Land Act, 1908. By section 189 of this Act exclusive 
jurisdiction is given to the Revenue Courts to entertain all suits 
set out in Schedule A, which includes a suit to eject aryot. This, 
by referénce to section 6, involves the question whether the ryot 
holds land in the “estate” of a landholder, and, we are thus 
brought to the definition of estate, which by section 3 (d) means 


“any village of which the land revenue alone has been granted in inam 
to a person not owning the kudtwaram thercof, provided that the grant has 
been made or secognised by the British Government or any separated part 
of such village.’’ 


The present respondents claim under an inam grant made 
“about 250 years ago.” The granthas been recognised by the - 
British Government. In the course of these proceedings the res- 
pondents have admitted that they did not own the kudivaram 
before the graft, and that they did not acquire the kudivaram 
independently of and after the grant. The question of jurisdic- 
tion therefore depends upon whether the inam grant was of the 
“land revenue alone”; whether it granted the meigeram alone 
or also the kudivaram, i.e., the land revenue alone dt also the 
cultivator’s ghate of the produce. 

The principal question*in the case is whether the terms of 
the original grant were proved, and, if so, what is the proper 
construction to be put upon them. The respondents’ case was 
that the original grant was lost; its express terms were not 
provéd; and that the proper inference from all the facts, includ- 
ing acts of ownership by themselves and their predecessors, was 
that under the grapt they received the Rudivaram. The appel- 
lants, on the qther hand, said that the sespondents had disciosed 
a copy of the original grant which the appellants tendeted in 
‘ evidence. They contended that the document in sufficiently plain” 
ee erms gave the melvaram only. The respondents, while deny- 

Ing “the admjssibility,of the copy, said that the grant on its 
true conStruction gave the kudivaram as well as the melvaram, 
of at any-rate was so ambiguous ‘as to admit extrinsic evidence 
leading to thé samesresult. “Phe document tendered was a Telugu 
*dacument purporting to® be a copy of two documents. The 
-first was a document making a grant of the village in question . 
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to the predecessor of the plaintiffs for 6 pagodas, setting out the P. C. 
boundaries and signed by the grantors. The second jwas a | Seethayya 
Telugu translation of a Persian Dumbala, dated 1765 a.D., in- v. 
creasing the revenue to be paid by the holders from 6 to 25 aaa ak 
pagodas. The document contains the endorsement “originals have TEF 
been retained with us and copies have betn filed 1858,” signed by Atkirf, 
the then predecessors of the respondents, one of whom Ponnapalli 
Chinna Ramaswami was a plaintiff to some of the original suits 
now before the Board, but died at an advanced age during the 
proceedings. Their Lordships agree with the learned Chief Justice 
and his colleagues in the High Court that the document was 
admissible as evidence of the terms of the lost original. The 
document is over 30 years old and is produced from proper 
custody. By section 90 of the Evidence Act of 1872 the Court 
may therefore presume the signatures authenticating the copy 
to be genuine. The statement to which the signatures are append- 
ed, vig., that the document is a copy of the original, appears 
to be evidence both for the reason given by the Chief Justice, 
iL., as a statement made by a deceased person in a document 
relating to a relevant fact,*and also as an admission made by 
a party and a predecessor-in-title of the parties. | 

The document being admissible is secondary evidence of 
the terms of the original grant. The Court therefore must 
proceed upon the footing that the express terms of the original 
written grant are before it, and must proceed to construe then. 
Some confusion has been introduce? into the case by conflict- 
ing decisions af to presumptions to be made in construing such a 
grant. The ‚original District Mungif held that there was a 
presumption that such a grant did not giye the kudivaranı. 

The High Court, relying on a decision of a Full Bench of 
the Court in Muthu Goundan v. Perumal Iya?" took the view 
that the presumption was that both the melveram and kudivaram 
are included. It is, however, made clear by the sifbsequent de- 
cision of this Board in Chtdambara Sivaprakasa Patdara San- 
tadhigal v. Veerama Redd? that there is no ‘presumption either 
way, and that each case must be decided on its own circum- : 
‘stances. The document is in the following terms :— 


Deed of gift executed and given on the l5th day of Adhika Chaitra, ce 
Suddam of the year Parabhava, corresponding to 1610 of the Era of Safi- 
vahana, in favour of Pounapalli Annappa Garu, who is eager in performing 
the six acts, ws. Yagna, Yajana, Adhyayana, 'Adhyapaka, Dana- Prati- 
graha by Puligadda Mallaparaju, Lakarayu, Perraju and Marufadar. apanna, 

Rajas of Komaravole, and residents of Nazampatam. > 
N E ee E 


penen Jara amarna 





L (1921) I.L.R.,44 AI 588. 40 PL. 4@ (F.B) "t e ` 
. 2. (1922) L.R. 49 LA. 286 at 303: IL.R, 45 M. 586: 43 MLJ. 640 (P.C).. 
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As we have granted to you the Shrotriyam of Arepalli agraharas village, 
Nizampatam jaluk, in the name of Siva on the occasion of the lunar eclipse, 
for 6 pagodas, you shall enjoy the same accordingly from son to grandson 
and shall live happily. 


e (The usual Sanskrit sloka omitted.) 


Signatures of the Rajas :— 
(Signed) Mallaparaju. 
(Signed) Perraju. 
(illegible). 

Memorandum of the description of the boundaries for the agraharam 
executed and given on the 9th day of Chaitra Bahulam of the year Paraphava 
corresponding to 1610 of the Era of Salvahama in favour of Ponnapall: 
Annappa Garu who is cager in performing the six acts, vw.: Yagna, 
Yajama, Adhyayana, Adbyapaka, Dana and Pratigraha by Puligadda 
Mallaparaju, Lakarayu, Perraju, Mazumdar Papanna Garu, Rajas of 
Komaravole, residents of Nizampatam. 

As we have granted to you Arepall: agraharam attached to Niram- 
patam, fixing a Shrotriyam of 6 pagodas thereon, particulars of the boun- 
daries which have been shown in respect thereof are as follows — 

North-west——Cherukumilli Ponnapalli village boundary lying to the 
north of the Kindali (meeting place) of Cherukumilli and Arumbaka— 
Pattugattu roughly. 

North-east.—The village boundary of Nadimpall: and Rajavole. 

East—From the village boundary of. the aforesaid Rajavole roughly 
through the middle portion and through the channel forming the village 
boundary of Dhulipudi, roughly Bagirevugunta. 

South-east.—The Kudali (meeting place). of Nagaram and Dhulipudi. 

South —To tht south of Chavutavalu, roughly Turukalaguntalu through 
the middle of Chittupaggala Katta and on the southern side of Vadanadum 
and through the middle of Peddaputtalu, the Kudali of Balusulapalem and 
Pudivada roughly. 

South- west.—Jammulagunt,, boundary through the middle: portion of 
Nallavada. 

West.—Arfimbaka through the palu yatme of the said fllage : and through 
the middle of the vada and through Kudali and through Chavata Dibbalu 
and through Daggulamadugu roughly. 

As we have granted to you the said agraharam, you should enjoy 
the same from son to grandson paying the Shrotriyam thereon and be 


oT 
(Usual Sanskrit sloka omitted ) 
Sout of Rajas: a 
(Signed) Mallaparaju. 
(Signed) Papanna. 
® (illegible). + 





aT è Seal 


Seenen taanga 


A copy of the Telugu tranelation a a on the right-hand side of 
the Dumbala written in the, Persian language. - > 
o Having fixed a Shrotriem of 25 pagodas (twenty-five pagodas) as fixed 


-rent for next Fasli 1172 in respect of malva and motarfa, hbabw and . 
+ s 
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tobacco of Arepall? village, sircar Nizampatam, a cowle has been given by Pee C. 
Nageshwara Dikshitulu, Somanna, Subbanna, Somayajulu and others p Seathay 
(illegible) referred to in cowle for the coming Fasli 1172. Without allow- ae 
ing it to remain (illegible), rich ryofs should be permanently selected to NE 
(illegible) satisfaction and cultivation should be carmed, on extensively Somayajolu.. 


and the produce should be tendered to the sircar in season pease 


i Lord 
30t Mahasulahali 1175. o 


Hirra. 
Originals have been retained with us and copies have been filed. 1858 
(torn) 
(Signed) Ponnapalli Chinna Ramaswam: 


(Signed) Ponnapall Sayan nayana Somayajulu. 
(Signed) Lakshmupath:. g 


A copy of the Dumbala, a rough sketch of the village and a copy of 
the kyfiat of the villagers have been filed. 


The learged Principal District Munsif of Tenali*, who decid- : 
ed that he had no jurisdiction, delivered a careful and able judg- 
ment with which, on the point of construction, their Lordships, 
except on the question of presumption, find themselves sub- 
stantially in accord. He relied on four main points: — 

(1) The grant purports to be a grant “of Shrotriem” or 
“as Shrotriem.” Shrotriem, according to Wilson’s Glossary, 
means “a grant of lands or a village held at favourable rate, 
properly an assignment of land or revenue tb a Brahmin learned 
in the Vedas, but latterly applied to similar assigrements to native 
servants of Government, Civil or Military, and both Hindus 
and Mubammadans, as a reward for past services. A Shrotriem 
grant gives no right over the lands and the grantee cannot inter- 
fere with the occupants as long as they pay the established rents.” 
If the above d@finition were accepted in its full terms, the case 
would be concluded in favour of the appellants. But the learned 
Chief Justice in his judgment points out reasons for supposing 
that Mr. Wilson in the last sentence was purporting to give the 
effect of legal decisions which since his time have been questiop-’ 
ed, and their Lordships are not prepared to differ from theeview 
that a Shrotriem grant may in fact grant the kudivaram as well 
as the melvaram. But in this case the document itself in the final 
recital uses the term agaip: 

“As we have granted to you the said agraharaim yot» should enjoy : 
dhe same from son to grandson, paying the Shrotriem thereon and be 
happy.” A e 

In this phrase the term can only mean revenue’ 
and though their Lordships could «not d¢ensider this 
consideration in itself conclusive, it points tọ the cop- 
struction contended for by the appellants. „It is not 











SES Saree miele Ame 
[*N. Gopalakrishna Rao, BA, BL, now Subordinate Judge, Cocanada, ° 
East Godavari District.] 
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without significance, though it is later than the document under 
construction, that the same use of the term is found in the iran- 
slation of the Persian order “Having fixed a Shrotriem for 
25 pagodas,” eetc. 

(2) The grant was of a mouja. Their Lordships accept 
the view expressed by Sadasiva Aiyar, J., in Venkata Sastrulu 
v. Sifaramudu,” that the phrase indicates “a village in which 
there were peasant proprietors owning cultivable lands even 
then.” Probably no more weight should be attached to this than 
may be borne by the circumstance that the village granted was 
presumably a revenue-prdducing village, some of the lands of 
which were already occupied. Their Lordships cannot accept 
the view favoured by the Chief Justice that the word in the 
particular context merely means a defined place. 

(3) It is agreed that the grantors were eechpandas who 
were revenue Officers or farmers of revenue under the para- 
mount authofity. It is pointed out that this fact does not ex- 
clude the possibility of the grantors being themselves person- 
ally possessed of the land, t.e., of the kudivarame rights. This" 
no doubt is so, but the strong prob&bility is that they granted 
that which in their position as deshpandyas they would 
possess, vig., the rights over the revenue. 

(4) The Brahmins represented by the grantee were learn- 
ed Brahmins apparently not resident in the village granted, but 
resident about two miles away. This circumstance by itself is 
by no means conclusive. At the same time it appears to their 
Lordships toemake it more probable that the grant was in the 
nature of an endowment of, reventie rather than of land for the 
purposes of cultivation. 

The learned Chief Justice deals with each of these points 
separately, and as to each of them finds the point inconclusive, 
and apart from the presumption upon which he relies, finds the 
document eqůally consistent with a grant of both varams as of 
the melvaram only. In their Lordships’ opinion this is to ignore 
the weight which is Obtained from the effect of the whole. Taking 
into account. all the considerations mentioned, their Lordships 
are of opinion that they lead strongly to the conclusion that the” 
grant was of the melvaram only, and they so construe the 
ddcument. P 

‘In view Of the admissions aie for the purposes of these | 
ca$es that the respondents did not acquire the kudivaram sub- 
sequently to the grant, it betomes unnecessary to consider the 


>. 3, (1914) T,L.R. 38 M. 891 at 892! 26 M.L.J, 585, 
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subsequent acts of the parties, and the inferences to be.drawn cues 
from them. The document is unambiguous and the rights given © Seethayya 
by it must be determined by its words. It follows that the gabu i. 
decree of the High Court on the Letters Patent Appeal, dated  Somayajulu. 
the 5th April, 1922, must be set aside, and the decree of the Li, 
High Court, dated the 19th October, 1921, be restored. The Atkin. 
appellants should have their costs of the Letters Patent Appeal 
and before this Board Their Lordships will humbly advise 
His Majesty accordingly. 


P; G: 


Solicitor for appellants: H. S. L. Polak» : 
Solicitors for respondents: Douglas, Grant & Dold 
K.J.R. Appeal allozved. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay. ] 


PRESENT:—ViscounT DUNEDIN, Lorp Carsén AND SIR 
CHARLES SARGANT. ` 


Jwaladutt R. Pillani .. Appellani* (Deft.) 
i U. j 
Raja Bahadur Bansilal Motilal Respondenti (PIF. 


Contract Act (IX of 1872)—Not a Code—S 264—Mot exhaustwe of 
conditions of habihty of retiring partner to old ceastomers of firm—Pubkca- 
tion of retirement i netospapers—No actual notice to old custowner'— e 
Liability of retiring partner in case of—State—Interpretation—Stare 
decisis—A pplicabllty of rule of—Ambiguty tn expression used Jwaladutt 
Appellané was a partmer of a firm which, alang with another firm, R. Pilani 
granted in respect ef a loan a promissory note in favour Ni the respondeni, ”. 
who was an old customer. Subsequenlty the firm dissolved partnership and 
the appellant retired. The firm continued ® do business under the same ‘Bansllal 
name and by the deed of dissolution a certain interest in the business was Motilal. 
secured to the appellant though he was no longer a partner. Thereafter, l 
the old promissory note was cancelled and a new promissory note given 
by the two firms for the same sum, the rate of interest being, however, highes 
The retirement of the appellant from the firm was advertised ig the 
Bombay Gasette and in four other newspapers but no ifitimation was sent 
or conveyed in any way to the respondent. 
Held, that the appellant was liable on the second promissory note. 


The Indian Contract Act is not a Code, and, though S. 264 of that Act 

occurs in a fasciculus of sections devoted to partnership, the. fasciculus is e 

mot exhaustive of all questions which can be raised in connection with 

partnership. e © 
In view of the ambiguity of the expression used in the section, they ° 

Lordships observed that they would not be justified to give effect b a” 

view of the section which would upset what had been con¥idered hy the 

cemmercial community as the law ever since 1882. P r A 


Appeal No. 154 of 1927 from a decree of the High Courte . 
of Bombay (Marttn, C.J. and Blackwell, J.J, dated the 29th , 
—_  ._ NN rn ST 


*P.C. Appeal No 154 of 1927. : 28th February, 1929. - 
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March 1927 affirming a decree of the said Court (Taleyarkhan, 

J.) on its Original Civil Jurisdiction, dated the 18th August, 

1926, whereby the appellant was in effect held liable to pay to 

the respondeht the sum of Rs. 2,33,000 and odd. 

The suit in which the said decree was passed was brought 
by the respondent against (1) The Wadia Woollen Mills, 
Limited, and (2) the firm of Hooseinbhoy Pillani Wadia & Co. 
to recover a sum of Rs. 2 lacs and interest thereon due under a 
promissory note, dated the 3rd April, 1924 and signed by the 
said Company and firm. , The said promissory note was executed 
in renewal of a previous note for the same principal sum, dated 
the 3rd April, 1923 and signed by the same parties. 

The suit was defended only by the appellart, who. while 
admitting that he was a partner in the said firm of Hooseinbhoy 
Pillani Wadia & Co. at the date of the first note-and therefore 
liable in reapect thereof, pleaded that before. the date of the 
renewed note he had retired from the said firm and had given 
public notice of his retirement and that therefore he was not 
liable to the respondent thereundeg. ik 

At the first hearing of the suit a decree was passed in 
favour of the respondent against the said company (which was 
then in liquidation) and the said firm reserving the question 
of the appellant’s liability which was subsequently tried by a 
separate issue and decided by both Courts in favour of the res- 
pondent. 

It was ngt disputed tae the appellant did in “fact retire 
from the said firm before the date of the renewed note, or that 
he gave notice of his retirement in the Bombay Government 
Gasette and various local newspapers, but the respondent was 
not aware thereof, and the appellant’s name was in fact retained 
a part of the style of the said firm in which the renewed note 
was signed. The appellant attempted to prove that the res- 
pondent had express notice of his retirement, but this was nega- 
tived by the Triak Judge and his finding on this head was not 
challenged ineappeal. 

Mr. Justice Taleyarkhan (the Trial Judge), in the course 
of his judgment, observed as follows:— 


® ‘I must consider the next question whether the plaintiff must be 

‘deemed to havg*notice o$ the dissolutidn by reason of public notice having 
been given of the dissolution in the Bombay Government Gasette and other 
newspapers .*. . . . The English Law requires that the old customer? 
evho are known to the firm as haying dealt with it, shall have actual notice, 
which is commonly given 4 circular. But, as regards persons who had 
in other words, the general public), it is 

_ infpossible in a large community to give specific notice; and therefore as i 


2 ° 


hd 
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ee 
regards them, the most effectual public notice is all that can be he aia 
In England notice published in the London Gaseite is suficient. °. . . 
The question is whether section 264 of the Indian Contract Act was 
intended to simplify the English rule and abolish its distinction’ between 
old and new customers of the firm or whether it was intended to follow 
the rule of English Law. It was argued for the plaintiff that the pro- 
vision contained in section 264 applied only to persons dealing with the 
firm after the date of dissolution, and that as to old customers the rule of 
English Law applied, and as no express notice of dissolution was given 
to plaintiff, Pillani was liable to the plaintiff For Pillani, it was argued 
that though the Contract Act was not exhaustive and though every Chapter 
of the Act was not exhaustive, each section was exhaustive on the matters 
in respect of which it declared the law; that section 264, as indicated by 
the marginal note, dealt with ‘notice of dissolation, ’ and that such being the 
case, there was no reason to suppose that the Legislature was dealing in 
section 264 with notice to new customers only . . . . I admit that 
there is consid le force in the argument on this point advanced by Mr. 
Mulla en behalf of Pillani and that the question is not one free from doubt 
and difficulty. I prefer, however, to follow the Calcutta rulings 
(Chendee Churn Dutt v. Eduljee Cowasjee Bitnee, [ (1882) I.L.R. 8 Cal. 
678] and Jagat Chandra Bhattacharjee v. Gunny Hajee Ahmed, [ (1925) 
ILR. 53 Cal. 214] and hold that no express notice of*the retirement 
having been given to the plaintiff, Pillani is liable to him under the second 
promissory note, though the notice of dissolution was published in the 
Bombay Government Gasette and four local papers.’’ 
On appeal the learned Judges (Marten, C.J. and Blackwell, 
J.) concurred with Taleyarkhan, J., in his conclusions. They 
took the view that the section in question (Se 264, Contract 
Act) was not clear; in his judgment (in which Blackwell, J. 
concurred) the learned Chief Justice expressed the opinion that 
as they were dealing with a case on the Original Side a great 
deal of English common law and equity would be applicable 
and that unde? that law there was a distinctienebetween old 
and new customers, and old customers were only affected hy a 
dissolution of which they had actual notice, whereas new 
customers were affected by public notice; he pointed out that 
by a decision of the Calcutta High Court, Chtundee Churn Dutt 
= > ee a @ 
v. Eduljee Cowasjee Bijnee,’ that Court had held, that if sec- 
tion 264 of the Contract Act had been intended to change the 
law the language used would have been more explicit. He then 
referred to the cases of dormant partners ir? which section 264 
of the Contract Act had been held not to apply; And arrived at 
*the conclusion that the section did not deal at all with cases 
where public notice had been given. The case'in the Court of 


Appeal is fully reported in 29 Bom. L.R. 1244. ` = os 

For facility of easy reference, section 36 of the English 
‘Partnership Act, 1890, which was referred to during tht argu- 
ment before the Privy Council, is reproduced below — 
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0 
` 36.:(1) Where a person deals with a firm after a change in its constitu- 
Righ's of persons tion he is entitled to treat all apparent members of the old 
dealing with firm firm as still being members of the firm until he has 


against apparent notice of the change. 
members of firm 


(2) An advertisement in the London Gaseite as to a firm whose 
principal place of business isin England or Wales, in the Edinburgh Gasett: 
as to a firm whose principal place of business is in Scotland. and in the 
Dubhn Gasette as to a firm whose principal place of husiness is in Ireland, 
shall be notice as to persons who had not dealings with the firm before the 
date of the dissolution or change so advertised. 

(3) The estate of a partner who dies, or who becomes hankrrpt, 
or of a partner who, enot having been known to the person dealing with 
the firm to be a partner, retires from the firm, is not liable for partnership 
debts contracted after the date of the death, bankruptcy, or retirement 


respectively. 

Greene, K.C. and Raikes for appellant. 

Upjohn, K.C., Lowndes, K.C., De Gruyther, K.C. and H. 
Casste Holden for “respondent. 

Greene, °K.C.—The question turns on the true construction 
of section 264, Contract Act. The appellant was a partner in 
the firm and retired by a deed of dissolution, dated the 12th 
September, 1923. Previous to tha? date, the promissory note 
of Rs. 2 lacs was ewectited in respondent’s favour. It is a joint 
and several promissory note. The appellant advertised 
the: dissolution in the Bombay Government Gazette 
and several other newspapers circulating in Bombay. 
The question is, whether he is liable on the promis- 
sory note executed after his retirement, although public notice 
of the dissolution had been given. In England®*a distinction is 
made between old and new, customers. The question arises, if 
that is the law under section 264. No doubt the Contract Act is 
not exhaustive, but the law of partnership is dealt with exhaus- 
tively in sections 239 to 266. See the Preamble of the Act 
and section 1. The judgment in Mohori Bibee v. Dharmodas 
Ghose* decides that the Contract Act, so far as it goes, is 
exhaustive. 

[Viscount Dimedin—If this were a case arising under 
the English Law, do you admit you would be liable A 


+ 


- Yes; I admit that . 


See Ramdas Vithaldas Durbar v. Amerchand & Co. 
which lays down that the Contract Act is an amending as well 
as.a consolidating Att; and that you must not approach the 
question with any prejudice that the Indian Legislature can never* 
be in front af English Law as regards amendment. : 

ee... 9 ` R 
"e °% TEDY LR. 30 TA. 114: LL.R. 36°C. 539 (PC). 
4. (1916) L.R. BLA. 164: LL.R. 40 B 630: 31 ML.J 541 (E C). 
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Lord Macnaghten points out in Norendra Nath Sarcar v. 


P. GC 





Kamalbasim Dasit the proper mode of dealing with an Act b Jwaladatt 
. Pill 


intended to codify a particular branch of the law, “and ‘quotes 
with approval Lord Herschell’s judgment in the well-known 
Bank of England v. Vagliano® case. The Court must approach 
the question uninfluenced by any consideration of the previous 
state of the law. 

Section 264 only deals with cases where no public notice is 
given. In the present case, public notice was given. It would 
be very curious indeed that, when public gotice is given, the 
appellant could still be made liable, by Tesorting to the previous 
state of the law. The section applies both to old and. new 
customers, that is, to persons who had dealings with ‘the firm 
before and after dissolution. 

[Viscount Dunedin.—The word “persons” in the section 
necessarily includes both. | 

There is a solitary judgment of Beaman, J., tb “the contrary, 
in Gorio v. Vallabhdas* 

a [Viscount Dadan. — Ordinarily, apart írom- considera- 
tions of any religious laws and the like, English Law applies in 
India. | 

Upjohn, K.C.—In the Charters of the High “Courts, English 
Law is expressly referred to. les 

[Sir Charles Sargani. —Members of the firm are only bouud 
because a partrer is the presumed agent of the firm. | 

[Viscounte Dsinedin—When you cannot finde anything in 
the Hindu and Muhammadan Law, you necessarily have re- 
course to the English Law. | 


Upjohn, K.C—In the same year that the Gone Act 
was passed, 1872, the Evidence Act was enacted, în°which sep- 
tion 115 crystallizes the English doctrine of estoppel.” è 

[Sir Charles Sargant refers to the Preamble of the Con- 


tract Act, “To amend certain parts of the law me to con- 
tracts. A ® 


[Viscount Dutedin.—You have got to mad the construe- 


“tion of the section first, before you go further into English 
Law. | : 


I submit that the sectior? should be read in "whe following 
manner .— e - 8 "ee! 
4. (1896) L.R. 234.A. 18: 1.L.R. 23°C 563; EO ML. 71 (PC). 

- 5, (1891) A.C. 0. e, ; 
6. (1915) 17. Bom. I.R. 762, af 
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First.—lf no public notice of a dissolution is given, persons 
dealing with a firm will not be affected by such dissolution 
unless they. themselves had notice thereof. 

That is dhe exact equivalent of the section. 

Second.—Persons dealing with a firm will not be affected 
by the dissolution— ~° 

(a) if no public notice of such dissolution has been given; 
(b) if they themselves have no actual knowledge of 
such dissolution. 

Tyurd—Perschs dealing with a firm are not to be affected 
by a dissolution— 

(a) of which no public notice has been given; 
(b) of which they themselves have no actual notice. 

Fourth.—Persons dealing with a firm will not be affected 
by the dissolution of which they themselves had no actual notice, 
unless public’ notice of such dissolution is given. 

The section therefore means that persons dealing with a 
firm will be affected by a dissolution, of which public notice is ` 
given. The section deals-both with old and new customers. There 
is nothing in the section to show that it is confined to new 
customers. j 

[Lord Carson.—For old customers, you have to give express 
notice in this country. | 

In Chundee Churn Duit v. Eduljee Cowasjee Bijnee? the 
learned Chief Justice relies on section 208 of the Cortract Act, 
which deals*with agency, not partnership. He refers to the 
English Law and says that section 264 is not exhaustive, and 
passes on to another part of the Act, section 208, which does 
not deal with partnership at all. Section 264 specially deals 
with partnership, and it is not legitimate to look at the sections 
on Agency... 

[Sir Charles Sargant—Has Chittdee Churn Duti v. Eduljec 
Cowasjee Bsjnee been followed in Indiar] 

Yes, only in one case, Egekt Moses v. Russa Engincering 
Works,’ a single Judge decision. It was also referred to in 
Jagat Chandra Bhattacharjee v. Gunny Hajee Ahmed," but the 
present question did not really arise for decision, as there was 
no fotice of,any king, public oreotherwise, given in that case. 
But the question there was, whether the section applied to new 
and old customers, and the learned Judges decided that it applied 


a ee 
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to both. Reads from page 227 of the report the paragraph 
beginning “In the first place the section says... . 

In re Hodgsot” and Scarf v. Jardine™ referred to. 

The learned Chief Justice in this case does not tackle the 
question of construction at all He merely says that the section 
ig not entirely exhaustive, because it des not admittedly apply 
to dormant partners. 1 submit that is not the right method of 
approaching the question. On any construction, the effect of 
“public notice” is left at large. 

[Str Charles Sargant refers to section,36 of the English 
Partnership Act, 1890, and enquires if there is any corresponding 
provision in the Indian Contract Act which touches the matters 
dealt with in section 36.] 

Upjohn, °K.C.—Yes; section 261, Contract Act, refers to a 
partner dying. 

[Str Charles Sargant—There are still several gaps in the 
Contract Act. For instance, syb-section (3) of gection 36 of 
the Partnership Act deals with the retirement of an active partner 
and his liability to a person who did not know him to be a 
partner. That case is not®expressly sE with in the Indian 
Contract Act. | 

Section 264 deals with the precise oa yous Lordship has 

ut. 
P [Viscount Dunedin.—tin section 264 the question is, whether 
you can extract a positive from a negative. ] 

[Viscount Dunedin—In every Code, something crops up 


which is not ptovided for, but it does not necessarily follow , 


that the Code is not exhaustive.] . 

Upjohn, K.C., for respondent.—Section 264 deals with 
the effect of dissolution on the liability of a partner. 

Norendra Nath Sarcar’s case‘ says that you must frst 
examine the language of the Statute. We must thereforelook 
at the language of section 264. 

[Sir Charles Sargant.—The ‘Preamble speaks of amending 
certain parts of the law relating.to contracts, partnership -being 
one of them] . 

It would open the door to all kinds of frauds if you hold 


that once public notice is given, alt persons dealing with the fina? 


are affected by the dissolution” e a. 
o [Viscount Dunedin refers to the word “known” im sub- 
section (3) of section 36 of the English Partnership Act.] ° 
4. (18%) L.R. 23 LA. 18: IL.L.R. 23 C W: 6M L.J. 71 (P. 6). 
9, (1885) 31 Ch. D. 177? 10. (1 74 A.C. 345. 
<. R94. ° . 
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[Lord Carson.—tIn this case, the appellant was an appa- 


Jwala a Toni member of the firm, holding himself out as a partner. | 
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[Viscount Dwnedin—See sub-section (1) of section 36, 
Partnership Act. |] » 

“Apparent” in sub-section (1) of section 36 means “actual 
partners” as well as partners liable under the doctrine of holding 
out, as distinguished from dormant partners. “Apparent’’ in 
sub-section (1) would exclude a dormant partner. 

Section 264 of the Contract Act is not exhaustive, as it 
admittedly does not deal with dormant partners. The section 
is up against the doctriné of estoppel as laid down in section 115 
of the Evidence Act and section 208 of the Contract Act. 

[Viscount Dunedin.—The Board is very reluctant to dis- 
turb the law as understood in India for a long time.) e 

The decision of Garth, C.J., was given in 1882 and has been 
the law now for 50 years. In 1886 the Legislature amended 
the very next section, (265), relating to partnership, and 
though they must have been aware of the decision of Garth, 
C.J., given in 1882, they left section 264 alone and did not in 
any way interfere with it. The judgment of Sir Richard Garth 
has been the law in eommercial transactions in India for 50 years. 
The learned @hief Justice was quite right in relying on the 
Agency section (208). The whole law of partnership is a 
branch of the law of Agency and nothing else. . 

[Lord Carson.—Both sections 208 and 264 require that 
there must be notiee.] ° . 

Sectiorfs 245 and 246 of the Contract Act also support our 
contention. We have proved a case any way under section 246 
Pillani (appellant) was a member of the firm, to whom the 
plaintiff gave credit, and sections 245 and 246 become appli- 
gable. 

“The argument of my learned friend, Mr. Greene, would be 
contrary to section 208. There is a very excellent illustration 
attached to that section. The implication sought to be made 
in section 264 would be contrary «to the principle of that 
section, ° l 

See Trueman v. Loder,” (an Agency case), which is an 
ept illustration under section 208. 

A publit noticeein newspaptrs which does not come to the 
knowledge,of persons who previously dealt with the firm , would 


enot be sufficient. It would not be notice of revocation’ of 
authority. The decision in Trueman’s ase shows that 


ERIN a anla i TIS, 


11. (1840) LI A&E 589; 113 ER. 539. 
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a mere public. notice is ineffectual as against persons who had PC. 


dealt with an agent. The same principle would apply ‘to part- öğ Jwaladatt 


nership, which is merely a branch of the law of Agency. Ase Man 


P- 

The appellant’s learned counsel asks your Lordship to make ee 
the implication under section 264 that persons dealing with Bansilal 
a firm are not affected by a dissolution of which no public Motil. 
notice is given, but are affected when public notice is given. 
This implication is not justifiable. 

Mr. Greene argued that sections 239 to 266 were exhaust- 
ive as a Code of the law of partnership. But a section dealing 
exhaustively with retirement would provide for dormant part- 
ners, while it is admitted that section 264 does not deal with 
dormant partners at all. See section 1 of the Act, specially 
the words “Nothing herein contained shall affect... .” 

[Viscount Dunedin. —lIt is elementary law, and also a good 
working system, that retirement of a partner is ineffectual, in 
England, unless brought to the notice of the person interested. | 


[Lord Carson—The provision as regards notice of retire- 
ment is clearly well known to all people in commercial circles. | 

Mr. Greene’s argument was that persons dealing with a firm 
will be affected by public notice, and he says that the section makes 
no distinction between old and new customers. But we submit 
that, by a mere inference, the Legislature could not be deemed ° 
to have taken away the right which is specially conferred by 
English Lgw and also by section 246 of the Contract Act. You 
cannot by a side-wind and a mere inference iniraduce such a 
far-reaching change in the law. Sir Richard Garth, a Judge of 
very great authority, decided the question in Chundee Churn 
Dutt v. Eduljae Cowasjee Bijnee’ ten years after the passing 
of the Contract Act, and his decision has never since been 
doubted. It is now looked upon as a well-settled and wef- 
established rule in the commercial community In Pndia. 

Lowndes, K.C., follows. See Irrawaddy Flotilla Co. v. 
Bugwandas ¥ for the proposition that the a of the Eng- 


lish Common Law are applicable. . 
ea [Lord Carson——That case shows that common carriers 
were outside the Contract Act.] . : ; ii 


I rely on the decision’ ‘in Shewrane y. Rohownt-. 
toollah.** It clearly shows that the _Enfplish Common Law 
applied before the Contract Act was enacted. © e`- e «e 


a tt te 
s 
s N . 


(1882) I.L.R. $ C. 678 e a 
2 awy LR 18 I.A. 121: [LR 18 C 60 (P C) « . 
13, (1864) WIRI Supp. 94,” $ 
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cress Greene, K.C., in reply.—See the following passage in Mulla 
Jnalddatt _ and Poflock’s commentary on section 264 of the Contract Act: 
mre Lone “This section looks, on the face of it, as if it had been intended 
Raja to simplify the English rule and abolish its distinction between 
Bansilal old and new customers of the firm; but authoritative interpre- 
Motilal. tation, so far as it has gone, is otherwise.” Respondent’s 
counsel- is not right in saying that the decision of Garth, C.J., 
in Chundee Churn Dutt v. Eduljee Cowasjee Bijnee has been 
universally accepted as good law. 
28th Feb. 1929. Their Lordships’ judgment was delivered 
by : ° 
Viscount Viscount DunepiIn.—The facts in this case are not in dis- 
pute. The appellant Pillani was a partner of a firm of Hussein- 
bhai Pillani Wadia & Co. On the 3rd April, 1923, that firm 
along with Wadia Woollen Mills, Limited, granted in respect of 
a loan a promissory note for 2 lacs of rupees with interest at 
7% per cent. fn favour of the respondent Raja Bahadur Bansilal 
Motilal. On the 12th September, 1923, the firm dissolved 
partnership and-the appellant retired. The firm continued to 
do business under the same name arf by the deed of dissolution 
a certain interest in the business was secured to the appellant 
though he was,no longer a partner. 
On the 3rd April, 1924, the old promissory note was can- 
e celled and a new promissory note given by the company and 
the firm for the same sum of 2 lacs, interest on this note run- 
ning at 84 per cent, It is admitted that the retiremgnt of the 
appellant fram, the firm was advertised in the Bombay Caszctte 
and in four other newspapers, and it was found by the Trial 
Judge and has not since been questioned that no intimation was 
sent or conveyed in anyway to the respondent.. The sole ques- 
tion is whether the appellant is liable on the second promissory 
nòte. He has been so found by the Judge of first instance and 
by the Coust of Appeal. There can be no question that the 
plaintiff, being an old customer and no notice ‘having been given 
to him of the disselution of the partnership and the retirement 
A of the appellant, the appellant is by” English Law liable. Tt 
would be otiose to. quote authority for this, and this was un- 
e doubtedly the law of India, at- vléast prior to the Contract Act 
‘of 1872: Shewram v. Rohosititovllah.* The defence of the 
‘appellant is, Based ow the terms “of. section 264 of the Indian 
Contract Act of 1872, which is as follows: 
ersons dealing-with a firm will not be affected by a dissolutién ot 


which no pubfic notiee Has beer? given unléas they (pemselves had notice 
eof such dissolution’? __ 


ey ie (1882) Leet oe = (1864) W.R Supp. 4. 


LVI] THE MADRAS LAW JOURNAL REPORTS. 749., 
The appellant argues that “persons” includes both old and oe 
new customers, and that though the section.is expressed in a _ Jwaledatt 
negative form there must be extracted therefrom the positive d ny sn a 
proposition that persons will be affected by a dissolution of Ethie 
which public notice has been given. Against that it is urged Batnsilal 
that the section is merely negative and*must be strictly limited 'A dtllgl 
to what it says, which is the effect of the dissolution of the firm Vircount 
on the rights of persons dealing with it, but not on the liabilities  Dunedin 


of the firm to the persons so dealing. 


Their Lordships feel that if this were a new statute which 
was to be coristrued for the first time, there would be great force 
in the appellant’s argument. -© But the matter cannot be so 
approached. As long ago as 1882 the very question was raised 
before the High Court of Calcutta in the case of Chundee 
Churn Dutt y, Eduljee Cowasjee Bijnee,’ and: Garth, C.F., pro- 
nounced a judgment contrary to the contentiom of the -appel- 
lant. He was chiefly swayed by the consideration that if it was 
intended to make such a far-reaching change on what had been 
the law of England introduced into the law of India, and which 
was still the law of England, the enactment would have been 
expressed in clear and positive words and rot left to be gather- 
ed by inference from a negative proposition. «That judgment 
has been followed in subsequent cases, and has ruled the law 
and contracts in India ever since. To the view of Garth, C.T., 
fheir Lordships would add two further considerations. The 
law as laid down in England has beén all along found a work- 
able law in a fountry where there is far more commercial ex- 
perience than in India, and it remained unaltered in England 
when the whole subject was reviewed in the Partnership Act of 
1890. Also the Indian Contract Act is not a code. The pre- 
amble so states “Whereas it is expedient to define and amend 
certain’ patts of the law relating to contracts”; and Lord eMac- 
naghten in the case of Irrawaddy Flota Company v. Bug- 
wandas? says (p. 129): m : l 
“The Act of 1872 does aot profess-to he a Zomplete code ‘dealing with 
the law relating to confracts It purports to do no more ,than’to define . 
eand amend certain parts of that law No doubt it treats of bailments in a 

separate chapter. But there is nothing to show that the Legiglature intend- è 
ed to deal exhaustively with any particular- chapter or sub-division of thg s 
law relating to contracts ” oe = M ee 

And although the section does occur in a fascitulils of sec- 

“tions devoted to partnership, it is clear that the fasticulu’ is ‘fot 


=. 
t’ 





° 4 (188%) ILR 8@6R ° — = oo 
12 (1891) LR $% LA. 121: ILR 18 C %20 (PC). 6 


er 
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exhaustive of all questions which can be raised in connection 
with partnership. 

Taking into account all these considerations their Lordships 
do not think, they would be justified, in view of the ambiyuity 
of the expression used, to give effect to a view which would 
upset what has been considered by the commercial community 
as the law for such a long period. They will, therefore, humbly 
advise His Majesty to dismiss the appeal with costs. 

Solicitors for appellant: Lattey & Dawe. 

Solicitors for respondent: T. L. Wilson & Co. 


K.J.R. e Appeal dismissed. 


ee ee 


PRIVY COUNCIL. . 
[On appeal from the High Court of Judicature at Borftbay.] 


PRESENT:—VISCOUNT DUNEDIN, Lorp CARSON AND SIR 
CHARLES SARGANT. 


Vallabhdas Naranji, Khot of Kanjur .. Appellænt* 


D. 
The Collector under Act I of 1894, .. Respondent. 

Land Acquisition Act (I of 1894), Ss. 23, 24--Value of land which is 
absolutely wordhless in Viself Dut which has a potentiality of beng used 
for salt works—Vgaste land—Valuation as, when pushfied 

In determining, under Ss. 23 and 24 of the Land Acquisition Act, the 
value of land, which is absolutely worthless in itself but which has a poten- 
tiality of being used for salt works. the owner is entitled to the market 
value of that potentiality, but it ig the present market oe of that 
potentiality. 

Where, therefore, it was ead by the High Courtethat A order to 
establish salt works it was necessary to lay out a large sum of money 
and to do a great deal of construction, and that in one case some people had 
spent 7 lakhs of rupees on salt works and had not made them pay at all, 
held, that the High Court was right in drawing the inference that it 
would not pay anybody to pay for land of that sort, even if they were 
going to construct salt works upon it, more than the value as waste land. 


Consolidated Appeal No. 142 of 1927 against the decrees 
of the High Court, Bombay (MacLeod, C.J. and Madgavkar, J.), 
dated the 21st September, 1925, which reversed the decisions of 
the Assistant Judge' of Thana, dated 27th April, 1923, and made 
on References’ No. 17 of 1919 and No. 22 of 1921, under tha 
Land Acquisition Act (1 of 1894), section 18. 

On the 27th December, 1917, Government notified 
uder section $ of the above Act a declaration that part of the 
land in question in the present appeal was needed ‘for a public 
purpose, and’ on the 7th January, 1920, a like declaration was” 
rfotified with-.regard to theerest of the said land. Thé only 
a a ttn 


ePIC. Appeal Now 142 of 1927. . llth February, 1929. 
. » 
2 + » 
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e 6 
question on the appeal to His Majesty in Council was as to the 
valuation of the land. 

The appellant is the Khot of an alienated village called 
Kanjur, holding under a kowle or lease from Gofernment at a 
fixed rent. The land in question, the total area of which has 
been found to be about 197 acres, is salt marsh, described as 
“khajan.” With the exception of a small portion, which, how- 
ever, was uncultivated and waste, the whole area is flooded at 
high tide and can be used only for the purpose of salt pans. 
Adjoining the said lands lies an area of 4,300 acres situated 
in the villages of Bhandup and Kanjur which was acquired in 
1906 by Government with the object of letting it out for the 
purpose of the manufacture of salt. In 1917 Government re- 
quire® further land for the like purpose and accordingly issued 
the notification, dated the 27th December, above referred to. 
A small portion of land having been omitted by an oversight, 
the second of the notifications above referred to was made on 
the 7th January, 1920. 

The Collector, acting ynder the Land Acquisition Act, sec- 
tion 11, valued the land at Rs. 14 per acre and awarded to the 
present appellant the sum of Rs. 2,920. “The appellant, who 
claimed compensation at the rate of Rs. 3,000 pêr acre, required 
that the matter should be referred under section 18 of the Act 
for the determination of the Court. 

The matter came before the District Court of Thana, god 
evidence faving been given on the one sidt and the other, the 
Assistant Judge of Thana on the 27th April, 1923, delivered a 
voluminous judgment and assessecP the value of the land at 
Rs. 200 per acre, observing: 

“I think that, considering the prospects—neither immediate nor re- 
mote—of the lands in question being turned into salt works at the time 


of the acquisition, independently of the Government project, Rs. 20 per 
acre would be a fair valuation.’’ . 


The appellant had never attempted to use the land for thjs 
purpose, nor had he ever received an offer.,from any other 
person to purchase or rént the land from him for salt works. 
e But the learmed Judge was of opinion that by reason. of “its 
vicinity to the Government salt lands above referred to, it had 
automatically acquired a potential, value z this purpose, “which 
he assessed at Rs. 200 per acte. 

- _, The evidence with regard to the Ga er lands 
was that though they had been acqired for this particular pur 
pose in 1906 no tenants could be found for them till 1917, when, 
it would appear that owing to the War there was an urgent need 


P. C, 
F Vallabhdas 
e Naranfi 
v. 
The 
Collector, 
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for salt; that the tenants who then eame forward to take them 
had been put to very heavy capital expenditure and had been 
unable to make any profit from their venture. 


Against these decisions of the Assistant Judge, cross-appeals 
were preferred to the High Court; those of the Khot (the 
present appellant) were appeals Nos. 211 and 212 of 1923, 
and those of the Collector were appeals Nos. 252 and 255 of 
1923. These appeals came on for hearing before Sir Norman 
MacLeod, Chief Justice, and Mr. Justice Madgavkar, who on 
the 21st September, 1925, delivered their judgment thereon and 
in pursuance thereof they made decrees dismissing the appeals 
of the present appellant and on the cross-appeals restoring the 
award of the Collector mentioned above. In the High Court 
the present appellant reduced his said claim from Rs. 3,000 to 
Rs. 300 an acre. 

The learped Judges in the course of-their judgment said: 

‘The real question is what would those lands have realized if they 
had been put up in the market ın December, 1917, for sale by private 
agreement or by auction, and that apparently ıs the pomt to which neither 
the witness nor the Judge has paid attemtion. lt is not suggested that - 
there are any instances of sale of simular land in the neighbourhood because 
nobody would be likely *o want to purchase such land. Consequently, the 
Court is thrown: back on guessing what would be a fair compensation to the 
owner for depriving him of his land It has been suggested that there 
would have been persons willing to come forward in December, 1917, to buy 
this land, because Government had obtained leases for the land. to the cast. 
But because the Government had been able to secure certain persons who 
were prepared to spend money iy constructing salt pans on Government land, 
it would not follow by*any means that other persons wguld be willing 10 
come forward ¢o purchase the land in reference at a figh value in order 
to construct salt pans, because it has not been shown in any way that that 
would have attracted an investor. Persons who leased the lands to the 
east from Government on the terms mentioned in-.the lease apparently made 
no profit out of the transactions; in fact, they lost considerably. But there 
is nothing to show that they would have gone in for the enterprise of 
manufacturing salt if they had to pay, before they began constructing the 
salt paha, a high value for the land itself. Calculations with regard to the 
value of the claimant’s lands are mere speculations, and if these lands had 
been put up for sale in the market in 1917 it ıs very doubtful -whether they 
would have attracted @ single purchaser. The claimants would be entitled 
to a nominal yalue as compensation for what was undoubtedly worthless 
land. We do mot think that Rs. 14 an acre awarded by the Collector was 
an unreasonable amount.’’ . 


Upjohn, K.C. and Raikes for appellant. 

° Lowndes, K.C. and K. Brown for respondent. 

Upjohn’ KC There is no different rule in England and 
India a$ to ¢scertaining the market value of land: section 23 of" 
the Land Acquisition Act referred to. 

. [Lord Carson.—tin determining compensatfon payable by the 
Government, you fake the market value iħto consideration. ] 
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The various matters mentioned in section 23 „are not 
exhaustive. 

[Viscount Duttedin——When you come to section 23, it is 
always the market value. The principal question always is, what 
is the market value. The other things mentioned in the section 
are subsidiary. | a 

[Lord Carson.—We cannot give the go-bye to the market 
value. That is the basis of compensation in all cases. | 

Cetlars Rapids Manufacturing and Power Co. v. Lacoste 
shows that the Court must assess the market value of the land 
with all its advantages. f 


P. C. 
Vallabhcas 


š Naranji 


[Lord Carson refers to page 576 of the report in that case . 


where it says: “The value to the owner consists in all advan- 
tages which the land possesses, present or future, but it is the 
present value alone of such advantages that falls to be deter- 
mined.” It is the present advantage to the owmer.] 

~ ' [Viscouni Dunedin.—lfi you substitute “waste value” for 
“agricultural value” in the passage beginning ‘Where, there- 
fore, the element of value... .” at page 576 of the report in 
Cedars Rapids Manufactuting and Power Co. v. Lacoste,’ the 


paragraph becomes applicable to the presant case. It must be. 


an imaginary value if the land were put up fog sale.] 
[Viscount Dunedin.—Titere is ro doubt that the land has 
‘potentialities for salt works, but in order to create salt works, 
you have got to spend a considerable amount of money, and what 
thie High | Court say is that it would net pay g man to incur all this 
expenditure. ] e oe 
. , [Lord Carson.—You have to spend an enormous sum and 
‘even then the scheme may not pay at all.) 
[Sie Charles Sargant——-You are not entitled to more than 
‘the potentialities reflected in the present market value. The 
potentiality is always reflected in the present market valye. f 
I submit that the learned Judges of the High Court were 
not justified in treating it as worthless land. The Trial Judge 
saw all the witnesses and gave his decision, with cogent reasons 
for his conclusions; he had, besides, local knowledge of the 
, value. The High Court were not entitled to reverse his judg- 
‘ment. : 
Counsel for the EN O not called upon. e ° 
{ith Feb. 1929. Their Lordships’ jadgmenf was Pan 
D r" 
4 Viscount Dunepin.—This ig an appeal against a jae 
mieni of the High Court of Bombay, upon 2 land auton, 


1 (1914) A.C. 02. e. ¢ 


> R—95 ° 


Vigtount 
Dunedin. 
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case by which they have given as compensation’ å certain figure 
of 14 rupees per acre, having set aside the judgment of the 
Assistant Judge of Thana, who had given a larger sum of 200 
rupees per acre. 


The land in question is an irregularly shaped piece by the 
sea, which is covered by the tide at various times, and which 
for what might be called ordinary purposes is practically use- 
less. Land near the sea, however, has the capability that if salt 


works are constructed upon it it is possible to get the salt and 


oh. (1914) AC 569. 2. (1909) 1 K.B. 16 
e 


thus establish a business. The learned Judges in the High 
Court say :— 

“The real question is what would these lands have realised 1f they 
had been put up in the market ın December, 1917, for esale by private 
agreement or by auction, and that apparently 1s a point to which neither the 
witness nor the Judge has paid attention. lt is not suggested that there 
are any instances of sale of similar land in the neighbourhood, because 
nobody would pe likely to want to purchase such land. Consequently the 


Court is thrown back on guessing what would be fair compensation to the 
owner for depriving him of his land ’’ 


The learned counsel for the appellant took umbrage at that 
sentence, but their Lordships do not think that there is really 
anything.to be found fault with in it. They are of course bound 
by the terms of*the Land Acquisition Act, which deals, in Ss. 23 
and 24, with the considerations that are to be taken into account 
in determining the value of land. Practically the statutory con- 
ditions are just what has been laid down as the law in this 
country. It would be useléss to refer to many cases, bat one case 
which has btef quoted was the Cedars Rapids? Manufacturing 
and Power Co. v. Lacostesand others) which really followed a 
case of In re Lucas and Chesterfield Gas and Water Board,’ in 
which there was an able judgment of Lord Moulton. What it 
really comes to is this: This land is absolutely worthless in it- 
self, “but it has no doubt a potentiality of being used for salt 
works, and therefore the owner is entitled to the market value 
of that potentiality, but it is the present market value of that 
potentiality. What is found is that jn order to establish salt 
works it is necessary to lay out a large sum of money; it is not 
merely a question of taking the land and then finding that your 
dhave salt works; it is necessary'to do a great deal of construc- 
ior, It wag proved that in ong case some people had spent 
7 lakhs of *rupees on salt works and had not made them pa 
at all; but hoped that at the end of 10 years they possibly 
‘would pay. ° That is not wat one would call very encouraging. 











——_— ANG, nan and 


LVI] THE MADRAS LAW JOURNAL REPORTS. 755 


The result is this: The learned Judges of the High Court v. C 
have drawn the inference which their Lordships think is a8 Vallabhdas ' 


correct one, that it would not pay anybody to pay for land of ° tia 
this sort, even if they were going to construct sdlt works upon The ` 
it, more than the value as waste land. , No doubt in arriving at Collector. 


the value of waste land, there being no sales to guide one, it Viscount 
is more or less guess-work. The learned Judges in the High Denedin. 
Court have guessed it at 14 rupees, which was the figure taken 

by the Collector, and in their Lordships’ opinion they are in no 

better position to make a guess, and they will therefore humbly 

advise His Majesty that this appeal should be Gismissed with 

costs. 


Solicitots for appellant: Ranken, Ford & Chester. 
Solicitor for respondent: Solicitor, India Office. 
K.J.R. Appeal dismissed, 


ra 
Ta 
= 





[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Sik Murray Coutts Trotfsr, Kt., Clucf 
Justice, Mr. Justice MADHAVAN NAIR AND MR. JUSTICE JACK- , 
SON. 


Vemulapalli Ramakotayya sus Appellant™ (Plaintiff ) 
‘J ev’. Z 
Gutha Viraraghavayya ga Respondent (2nd De- 
@ 
fendant). 

Hindw Low—Widow—Ahenation without necesstty—Consent by the nexl F. B. 
pressamptrve male reversioner for no consideratton—Alienation twohether bisd- R ae 
mg on him when he succeeds to the estate. . 9. yya 


Where an alienation without necessity by a Hinda widow of ptoperty Viraragha- 
forming part of her deceased husband’s estate is consented to by ‘the next way yee 
presumptive male reversioner who, however, receives no consideration for 
giving such consent, the transaction 1s binding on theecgnsenting reversioner, 
if he succeeds to the estate after the death of the widow and of the female 


reversioncr succeeding her. ° 
°: Fateh Singh vy Thakur Raskmint Ramanji Maharaj, (1923) I.L.R. 45 All. ‘ 
339 (FB) and Akkawa v- a dar Mithekhan, (1927) TLR 51 por e. 
475 (F.B.) followed ` 
Ratigasami Goundan v. Nachiappa ‘Comeau (1918) RR. 46 LA A 
JR 42 Mad. 523; 36 MLJ 493 (P.C) explained R 2 
Appeal under clause 15 of the Letters Patent against the ta 


‘judgment of the Alonourable Mr. Justice Rathesam, in S.A. No, 








-~ 


*L P.A. No. 93 of 19%. : 1ste November, 1988, ° 
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F. B. 814 of 1923, preferred against the decree of the District Court 
Ramakotayya tof Guntur in A.S. No. 92 of 1922, preferred against the decree 
Viraragha. OF the Court of the District Munsif of Repalle at Tenali in O.S. 
vayya. No. 147 of 1919. 


° s V. Govindarajachary for appellant. 
Ch. Raghava Rao for respondent. 

The Court (The Chief Justice and Madhavan Nair, J.) 

referred the following question to a Full Bench for its opinion: 


a “Where an alienation without necessity (Exhibit I) by a Hindu widow 
of property forming part of her deceased husband’s estate is consented to by 
the next presumptive male reversioner who, however, receives no considera- 
tion for giving such consent, is the transaction binding on the consenting 
reversioner, if he succeeds to the estate afte: the death of the widow and 


of the female reversioner succeeding her?” 6 
The Court expressed the following 
Coutts OPINION.» The Chief Justice-—The facts necessary for the 


Trotter, C. J. determination of this reference are briefly these:— 


Vemulapalli Subbayya died in 1909, leaving a widow 
Seethamma, the Ist defendant and his mother Bapamma, the 
3rd defendant survivéeng him. On the 2nd of October, 1918, 
Seethamma ekegited a deed of gift in respect of some of the 
properties that came to her from her husband in favour of her 
own brother Veeraraghavayya who is impleaded as the 2nd 
defendant in this case. The gift was effected by means of a 
document which is fled ag Exhibit I in the case, ang on the 
19th of October the plaintiff executed a docament filed as 
Exhibit II which in effect js a complete relinquishment of all 
of his rights as prospective reversioner and also purports to give 
full consent to the transaction evidenced by Exhibit I, to which 
document indeed he was an attesting witness.. The question 
is whether by reason of his action in these matters he is to be 
held to. be pfecluded from challenging the transaction. The 
exact wording of me question is as follows :— 

“Where an Mesai without necessity (Exhibit I) by a Hindu 

° widow of prop erfy forming part of her deceased husband’s estate ig con- 
sented to by the next presumptive male reversioner who, however, receives 
è no consideration for giving such consent, is the transaction iinding on 


e. pe, consenting reversioner, if he succeeds to the estate after the death of 
* widow and of the female reversionet succeeding her?” 


There is” a Full “Bench decision of the Allahabad Court, . 

Fateh Singh’ v. Thakur Rukmini Ramanji Maharaj," which! ise” 
*. directly in favour pf the respondent here, and that in its tum: : 
was followed by a Full Bench of the Bomba? Court, : 4kkawa 





banana naa akh kna ka WG, Wi 





oe " el (1923) JLR 45 A 339 (FB). 
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v. Sayadkhan Mithekhan.* In substance the argument before 
us is that these cases are inconsistent with the Privy Council 
decision in the Goundan’s case, Rangasami Goundan y. Nachiappa 


Goundan?. 6 


The learned Judge who decide the Second Appeal, 
Ramesam, J., speaks in his judgment of the plaintiff, the pros- 
pective reversioner being estopped. In our opinion no ques- 
tion of estoppel arises in this case at all, for the essence of the 
doctrine of estoppel is that a person who acts on a representation 
of fact made to him by another person and is thereby damnified, 
is entitled to say that the person who made that representation 


cannot be heard to contest the truth of the facts which he him- - 


self asserted.” The essence of the doctrine is that the person 
who acted on the faith of the assertion was damnified by so 
acting, and that feature is altogether absent in this case. 


The next ground on which it is suggested that the plaintiff 
may be put out of Court is on the doctrine of election. That 
well-known equitable doctrige is stated in the leading case ot 
Streatfield v. Streaifield decided in 1735 and most conveniently 
reported in 1 White & Tudor, 440, and I cannot summarize it 
better than in the words of the learned editors®*in their notes 
to that case which begin at the bottom of page 444. They 
say this :—- 

WA lea is the obligation imposed upen a party by Courts of equity 
to choose b 0 inconsistent or alternative rifhts or claims in cases 
where there is a clear intention of the person from whofh ħe derives one 
that he should not enjoy both. Every case of election, therefore, presupposes 
a plurality of gifts or nghts, with an intention, express or imp‘ied, of 
the party who has a right to control one or both that one should be a 


stibstitute for the other. The party who is to take has a choice, but he 
cannot enjoy the benefit of both.’’ 


' The same principle is often put in another form tat a 
person cannot approbate and reprobate the same transaction. 
In this case that doctrine can have no application for the simple 
reason that no benefit w4s taken by this plaintiff. of any kind, 


gud that his approbation was a mere expression Sf intention 


which had no further consequences. But there is a third doc- 
trine of equity, an obviously indispensable one which has receivede 
various legal labels; sometimeg being spoken of a8, election Sand 
gometimes as ratification. Its most authoritative exposition for 
an Indian Court i is to be found | in the judgment of the Board i in 


dss 2. (1927) LLR. 51 B 475 (F B.te j 





Seed 


3. (1918) ER 46 IA. 72. TLR. 42 M. 523: 36 MLJ. 493 (PCY. i 


F. B. 
Bamakotuyya 


LA 
Vlaragha- 
vayya. 





Coutts, 
Trotter, C. J. 


F. B. 
Ramakota 
LA 7™% 
Virereghd. 
yayye. 


Coutts 
Trotter, C, J. 
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ihe Gopndans’ case,” delivered by Lord Dana and I think it 
best to set out the material passage in full. 


“No doubt there is another view which is not estoppel, but a ex- 
pressed by onê learned Judge as ratification. It is scarcely that, though 
it might be hypercriticism to object to the use of the word What it ls 
based on is this, An aliegation by a widow 13 not a void confraét, it ís 
only voidable—Bijoy Gopal Mukerji vy Krishna Mahtsht Debit „Now in 
all cases of yoidable contracts there is a general equitable doctrine common 
to all systems that he who has the mght to complain must do so when the 
right of action is properly open to him and he knows the facts. If, there-! 
fore, a reversioner, after he became in itivlo to reduce the estate 
to possession and knew of the alierration, did something which showed that 
he treated the alienation as good he would lose his right of complaint. 
This may be spoken of, though scarcely accurately, as ratification In 


“Some cases it has been expressed as an election to hold the deed a 


Modhu Sudan Singh v. Rooka® è 


‘But it is well settled that though he who may be termed a presump- 
tive reversionary heir has a title to challenge an alienation at its inception, 
he need not do so, but is entitled to wait till the death of the widow has 
affirmed his ch#racter, a character which up to that date might he defeated 
by birth or by_adoption. The present plaintiff raised these’ proceedings 
immediately after his title was confirmed. 


“Of course something might be dong even before that time which 
amounted to an actual election to hold the deed good?’ 
His Lordship pdints out that an alienation of this nature by 
a widow is mot a void but only a voidable contract, and that 
it can be affirmed expressly or impliedly by conduct of those 
whose interest it is to have it avoided. It has been argued 
that their Lordships meant to confine the class of persons who 
could validate the woidable contract to a reversioner® who had 
not merely à spes successionis but had become in titulo to 
reduce the estate into possession. Giving the best considera- 
tion we can to this leading authority, we think that that passage 
is by way of illustration and should not be treated as exhaustive 
of the possibilities of a reversioner validating a prima facte 
voidable contract There are two cases in which a reversioner 
may lose his rights. The first is when he does something 
definite and positive to indicate his election to abide by it; the 
other is wherg he ‘is merely guilty ofelaches and sleeps on his 
rights. It is clear that what their Lordships call a presumptive 
reversioner like the present plaintiff cannot be deemed to have 
ed the widow’s alienation by mere inactivity. -He is. 
entifled to bring a declaratory swit but he is not bound to do 
so; he may Wwait until the succession opens by the death of the 
widow and ‘the termination of any other intervening interest.” 





3. (1918) L.R. 46 I.A. 72:01.L.R. 42 M 523: 36 M.L.J. 493 (P.C) 
04 (1907) LR M IA. 87: ILR 4 C 3: 17 MLJ 154 (P.C) 
© 05, (1897) LR WIA. 164: ILR. 25 C 1:7 MLJ 127 (PC). 
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The question i$°whether the same holds good in the case not aes 
merely of passivity but of a positively manifested intefltion to Ramakotayya 
abide by the act of the widow. That seems to be left open ° yf ua. 
by the concluding words of the passage that I have quoted in vayya. 
which it is said that something may be done even before that ee 
time (that is, when the succession opens) which amounted to Trotter, Q. J. 
an actual election to hold the deed good. Their Lordships do 

not specify what class of cases they had in contemplation. One 

would obviously be where the presumptive reversioner had 

brought himself either within the doctrine of estoppel, or had 

taken a benefit and thereby fallen within the doctrine of election 

strictly so called as defined in Streatfield v. Streatfield. The 

Allahabad and Bombay High Courts held that a third case 

exists, namel?, where although no one has been damnified so as 

to call into operation the doctrine of estoppel and the reversioner 

has taken no pecuniary benefit to bring himself within the 

meaning of the.strict doctrine of election he has? nevertheless 

positively and definitively chosen to announce his intention and 

in fact agreed to abide by the act of the widow. The Full 

Benches of Allahabad and Bombay have decided that he can do 

so even while he only occupies the character of a presumptive 
reversioner. We agree with the Allahabad and Bombay Courts 

in thinking that if he takes such a step he is personally debarred 

from resiling from it afterwards. Indeed it is so obviously  % 
‘desirable that the Courts of India should speak ‘with one voice 

on a matter of such constant recurrence as this that we should 

not dissent from those decisions unless we Were cqnvinced that 

they were contrary to the decision of the Privy Council in the 


Goundans’ case? For the reasons stated we do not think that 
they are. | 


"E Madhavan Nair, J—I agree. 


ey 





Jackson, J—I agree. . ý 
N.S. Reference answered in the 
6 afirmative. 
* e p 4 
5 e s 
e e . K hi 
+ e > j 
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Kumara- 
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[FULL BENCH.] °° 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sır Murray Courts Trotter, Kt., Chief 
Justice, MrR? Justice MADHAVAN NAIR AND MR. JUSTICE JACK- 
SON. 


Kalaga Annapurnamma, minor, by 
father and next friend Bhamidi- 
pati Ramalingaswami Garu.. <Appellani* (2nd eer ae 
v. 
Kalaga Appayya Sastrieand another.. Respondents (Plaintiff 
i and 1st Defendant). 


Hindu Law—Adoption—Adopiion by mother with assent of son after 


death of sow—Vahduy—Remoite rcwrsioner—Right to Se to sel astde 
adoption 


The assent of a son to an adoption by his mother is sufficient asscnt 
under Hindu Law to validate the adoption by her after his death, where 
there 1s no change in circumstances and there are no other grounds for the 
next presumptive reversioner to object to the adoption when actually made. 


Mami v Subbarayar, (1911) IL-R 36 Mad. 145: 24 MLJ. 484 ex- 
plained and commented on. 


| 
Per Kumarastamti Sasiri, (in the Order of Reference) —It is not 
the law that no revergioner Hie than the next presumptive reversionér 


has wot the right to sue to set aside an adoption made by the limiped 
owner. Te rt 


Appeals against the decree of the Court of the Suberdinate 
Judge of Vizagapatam, dated the 7th November, 1922, and 
passed in O.S. No. 10 of 1921. ee 

A. Krishtasutims Asyar, B. Satyanarayang and Y. Sia: 
narayana fðr appellant in Appeal No. 155 of 1923. >- 

S. Varadachariar {Gr A. Venkatachalam and’ P. Soma- 
sundaram for respondents in Appeal No. 155 of 1923, .- ` 

S. Varadachariar for A. Venkatachalam for appellant in 
A. S. No. 208 of 1923. 

° A, Krishnaswams Atyar, B. Satyanarayana, Y. Surys- 
narayana and P. Somasundaram for respondents in A. S. No. 
208 of 1923. | 

The Coyrt made the following ° 

ORDER OF REFERENCE TO A FULL BENCH. Kumaraswanii 
Sastri, J. —These appeals arise out of a suit filed by the plaintif 


A claiming to be the next reversiqner to one Sambamurthi who 


* didd about the year 1907 for a declaration that the adoption by 
the Ist ‘defendant of one Krishnamurthi, the husband of the 2nd 
_ defendant, is not valid. The last male owner of the property 
was one Sambamurthi, son "of one Sanyasi Ayya. He survived 


= @ amaamaaaaaaaa aaaaamaaan nie 


° *Appeals Nos. 155 and 208 of 1923. . * °° 13th Decembér, 1928 
+ . 
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his father abð died unmarried in 1906 or 1907 leaving his 
mother the Ist defendant who if he died intestate would succeed 


to the property as mother and heir under Hindu Law. Hef 


however, left a will which has been filed as Exhibit IT in the 
suit, dated the 4th of December, 1906. There is some dispute 
as to the translation of the will, but €or the present it is suffi- 
cient to say that by the will he consents to his mother making 
an adoption and to the son so adopted succeeding to the property. 
The Ist defendant who was the mother of the deceased Samba- 
murthi adopted Krishnamurthi, the husband of the 2nd defendant. 
At the date of the death of Sambamurthi, the nearest reversioners 
who were admittedly alive were one Bhyravappa who was a 
major and the present plaintiff who was a minor. Bhyravappa 
died towards the end of 1909 about a year or a year and a half 
after the adoption without filing any suit disputing the adoption. 
It is alleged by the 2nd defendant and denied by the -plaintiff 
that Bhyravappa gave his consent to the adoption and took 
part in the ceremonies. Krishnamurthi died in 1919 issueless 
leaving the 2nd defendant his widow. The case of the plaintiff 
is that the adoption is inwalid, that Krishnamurthi acquired no 
interest in the properties and consequently the 2nd defendant 
has no interest, that the 1st defendant as the mother of Samba- 
murthi is entitled to the properties as heir under Hindu Law 
with the limited estate of a Hindu mother succeeding to her 
son, that he the plaintiff is the nearest reversioner and that he 
is entitled to a declaration that the adoption is invalid and not 
binding On hig. The main contentions of the gnd defendant 
who ig the contesting defendant are that the adoption of her 
husband is valid both by reason of the will of Sambamurthi 
and by reason of the consent and active concurrence in the 
adoption by Bhyravappa and that as Bhyravappa died without 
disputing the adoption, the plaintiffs claim is barred by lifni- 
tation; his minority making no difference. ` "The Subordinate 
Judge dismissed the plaintiff's suit on the ground that it was 
barred by limitation. He, however, held that the adoption was 
invalid. Appeal No. 208 of 1923 is by the plaintiff against 
a the decree dismissing his suit, and Appeal No. 155 of 1923 is by 
“the 2nd defendant against the finding as to the invalidity of the 
adoption. As the Subordisate Judge directed each party *th 
bear his or her own costs making the invalidity Ofsthe adoption 


the ground for depriving the 2nd defendant, who succeeded on . 


the question of limitation, of her costs, the appeal is filed by 

her against the pertion of the decree deprivifig her of her,costs, 

and thus raising the question as to the proptiety of that finding. 
. R96 | e i ‘i 








- 1, (1915 
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The first question is whether the Subordinate Judge was 
right in Holding that the suit was barred by limitation. There 
Ss no dispute that at the date of the adoption there were two 
reversioners, Bhyravappa and the plaintiff, that Bhyravappa 
died within two years after the adoption, that the plaintiff was 
a minor and that his minerity could be taken into consideration, 
a suit which was filed within three years after his attaining 
majority would be in time. Although each reversioner has got 
only a spes successionis and although a nearer reversioner has 
got no higher rights than the one who is most distant, a right of 
suit is allowed to réversioners to question any acts which are 
prejudicial to the reversion. The nature of such a suit filed 
by a reversioner has now been settled by their Lordships of 
the Privy Council in Venkaianerayana Pulat v. Subbammal,' 
where their Lordships held that where a suit to set aside an 
adoption is brought by a presumptive reversioner in his repre- 
sentative capaeity and on behalf of all the reversioners and if 
the act complained of is to their common detriment and the 
right to relief is for their common benefit, the death of one 
reversioner does not put an end to the suit but entitles another 
reversioner to be brpught on record. They also held that 
there is no difference between suits to set aside adoption and 
suits to set aside alienation. This view was followed by their 
Lordships of the Privy Council in Janaki Ammal v. Narayana- 
sami Atyar? and Maharaja Kesho Prasad Singh v: Sheo Par- 
gash Ojha.’ After the decision in V enkatanarayana | Pillai v 
Subbammal questions arose as to the period of,limit&tion for 
suits by reversioners. In Varamma v. Gopaladasayya* it was 
held by a Full Bench of this Court that all the reversioners 
whether existing or thereafter to be born have a single cause of 
action to set aside an alienation by a widow prejudicial to their 
reversion, the cause of action arising on the date of the alienation 
and that where the existing reversioners allow a suit to be 
barred, the reversioners thereafter born are equally barred. In 
Polepeddi Venkatasivayya v. Polepeddi Ademma® it was held 
that a suit brought after the expiry of sfx years by a reversioner 
born after the adoption but before a suit became barred under 
Article 118 of the Limitation Act would be barred even though 
the nearest reversioner had precluded himself from filing ae suit 
to set the adoption aside. Wallis, C.J., and Seshagiri Aiyar, J. 
ERZ 1.A. 12: 1.L.R. 38 M. 406 28 M.L J. 535 (PG). 
2° (1916) L.R 43 I.A. 207: 1.16 R. 39 M. Ae 31 M.L.J. 225.0P C3 

3. (1924) LR.'S51 I.A. 381: 47 be); Bes 8 ah GA 


t o UOA C918) PLR. ALM. 659 35 M.L.J. 57 FB.) 
T i 5 1900) 39 MLJ. i 
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were of opinibA that the birth of a reversioner after the adoption 
did not give him any fresh cause of action or stop thé running 
of time against the whole body of reversioners. 


These cases do not touch the present questiog as the appel- 
lant was in existence at the date of the adoption and the next 
presumptive reversioner died a year and a half after the adoption 
before his suit would have become barred. It could not be 
said that he allowed the suit to become barred by not suing 
within six years. If the present appellant who was in existence 
at the date of the adoption had the right to impeach the tran- 
saction and if the next reversioner died before the period of 
limitation expired, there seems to be no prificiple on which it 
can be held that a suit by a remoter reversioner who was a 
minog at thé date of the death of the next presumptive rever- 
sioner would be barred by limitation if filed within three years. 
of his attaining majority. 

It is contended by Mr. khan Aiyar for the res- 
pondent that each reversioner has not got a right to sue even 
though there is an injury to the reversion but only the imme 
diate presumptive reversioner, that time begins to run against 
the whole body of reversioners from the date of the adoption 
which is impugned and that if the next minor seversioner does 
not file a suit before the period of limitation so far as the adult 
reversioner is concerned expires, he cannot claim extension on 
the ground of his minority. He argues that if a reversioncer 
born subsequently cannot claim the* benefst of section 6, one 
in existence onthe date of the adoption cannot do so. As I 
pointed out before, in the present ecase the next presumptive 
reversioner died within 14 years after the adoption which was. 
long before the period of limitation would expire and the next 
presumptive reversioner was a minor. The question is whether 
section 6 of the Limitation Act would give the minor who on 
the death of Bhyravappa was the next presumptive feversioner a 
right to sue within three years after he attained majority. 

I shall first deal with the contention that no reversioner 
other than the next presumptive reversioner has gotethe right to’ 
efile a suit to set aside the adoption. There is no authority for 
the proposition that it is only the. pext presumptive reversiongr. 
that has the right to challenge the alienation or adoption by a" 
widow. Each reversioner is equally affected by the diloption and 
Mis interests are as much prejudiced as the interests “of the next 
prestimptive reversioner as it may bt that when the’ widow dies 
a person lower inthe scale of heirs may*be the person entitled to° 
, the property: It is difficult to conceive of a representative Wite 


3 
ae 


F. B. 
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where the persons represented have no cause of *action or no 
injury to’ redress. In Venkatanarayana Pillas v. Subbarimal * 


Nheir Lordships of the Privy Council observed: 


“There is nothing to preclude a remote reversioner from joining or 
asking to be joited in the action brought by the presumptive reversioner 
or even obtaining the conduct of the suit on proof of laches on the part 
of the plaintiff or collusion Between him and the widow or other female 
whose acts are impugned. It is the common injury to the reversionary 
right which entitles the reversionera to sue” 

These observations of their Lordships clearly indicate that 
a remoter reversiouer has a right to impeach the transaction 
which right he carr enforce though under ordinary“ circum- 
stances the person who is to file a suit to enforce the right is the 
next presumptive reversioner. The rule of law that the suit 
should be filed by the next presumptive reversionar unless the 
remoter reversioner can show that the next reversioner disabled 
himself from filing the suit either by concurrence in the transac- 
tion or by collusion with the widow is based on principles of 
expediency and to prevent multiplicity of suits rather than on a 
negation of the rights of the remoter reversioner to impeach 
the transaction. In Rani Anandhynwar v. The Court of 
Wards their Lordships of the Privy Council observe: 


‘Their Lordships are of opinion that although a suit of this nature 
may be brought bf a contingent reversionary heir, yet that, as a general 
rule; it must be brought by the presumptive reversionary heir—that is to 
say, by the person who would succeed if the widow were to die at that 
moment They are also of opinion that such a suit may be brought by a 
more distant reversioner if those nearer in succession are in collusion with 
the widow or have precluded themselves from interfering Thgy consider 
that the rule lajd down in Bhikaji Apaji v. Jagannath Witiral is correct. 
It cannot be the law that anyone who may have a possibility of succeeding 
on the death of the widow can maintain a suit of the present mature, for, if 
so, the right tq sue would belong to every one ın the line of succession, 
howeyer remote. The right to suc must, in their Lordships’ opinion, be 
limited | If the nearest reversionary heir refuses, without sufficient cause, 
to',institute proceedings or if he has precluded himself by his own act or 
condugf from suing, or has colluded with the widow or concurred in the 
act alleged toe be “wrongful, ihe next presumable reversioner would he 
entitled to, sue; see Kooer Goolab Singh v Rao Kurun Singh!” 


I agree with fhe following observations of Wallis, C. J., 
in the order qf reference in Varammaev. Gopaladasayya.* one 
tearned Chief Justice observes: 


“Tt also follows I think that as pointed by the Full Bench, the caue ® 
of action of all the reversioners is the same and arises on the date of the 
ion, -and. that the question dealt with in Mant Anandkunwar # The 


C of. Wards? as to ween a remote fversioner is to be allowed to sue is 
le (1915) L.R. 42 I.A. 125: ILL.R 38 M 406° 28 M.L.J. ae 
Wa 1918) I.L.R. 41 M 659: 35 M.L.J. 57 (F.B.). 
pis 8 I.A? 14. I.L.R. 6 C 764 (P.C.). 
eee 7. (1878)  B.H.C.R-(A.C.J:) IM 
oo: . 8 (1871) 14 M.1.A.°177. 


„the suit when the adoption was made so as to attract the provi- 
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merely a questioggas to which reversioner should have the conduct of the F."B. 
suit which is instituted on a cause of action common to all?’ ree 
š n apur- 
, IN namme 
It seems to me therefore there is no point in the argumente a 


that no reversioner other than the next presumptive reversioner ° ge tet a 


‘has got the right to sue to set aside the adoptioh. — 


Kumara- 

If on the death of the next adult presumptive reversioner Thean 
before the suit is barred, the person next to him is a minor, the 
question is whether he is entitled to the benefit of section 6 of 
the Limitation Act. In this connection it is well to consider 
sections 6, 7 and 9 of the Limitation Act. Section 6 enacts that 
where a person entitled to institute a suit is, at the time from 
which the period of limitation is to be reckoned, a minor, or 
insane, or an idiot, he may institute the suit within the same 
periot after the disability has ceased as would otherwise have 
been allowed from the time prescribed therefor in the third 
column of the first schedule. By section 8 the, period is not 
extended beyond three years after attaining majority. Section 
7 relates to the disability of one of several plaintiffs and enacts 
that in cases where a discharge can be given without the con- 
currence of the minor, time will run against all the persons 
jointly entitled to institute the suit; but where no such discharge 
can be given time will not run as against any of them until one 
of them becomes capable of giving such discharge without the 
concurrence of the others or until the disability has ceased. 
Section 9 states that once time has begun to run, no subséquent 
disability*or ingbility to sue stopsit. It is atgued by Mr. Varada- 
chariar that in the case of reversioners, who do not claim 
through each other, no reversioner® however near in grade can 
give a discharge so as to bind the other reversioners and section 
7 has no application to the facts of this case,. that section 9 
would not bar the plaintiff as he was alive at the date.of the 
adoption and there was no subsequent disability gfter tht time 
commenced to run, that section 6 therefore applies to this case 
and that the suit is not barred. If.this argument is accepted, 
the plaintiff is clearly m time. Mr. Krishnaswami Aiyar for 

the respondent argues that having regard to the hature of the _ 

reversionary rights and to the:fact that the injury js, according à 

to their Lordships of the Privy. Council, common to the rews SER 

sion, the plaintiff would not*be the perspn entitled to institute 


sions of section 6 of the Limitation Act. He also argues that 
onthe principle pf law that if the next reversioner is barred by. 
limitation the whole hody would be barreds and that decgees 
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F° B. obtained by or against the next presumptive mewersioner with 
Annegar reference to the reversion would bind all the other reversioners, 


namma the fact that no suit was filed within 6 years after the adoption 
Appayy2 ® bars all the reversioners, adults or minors as Bhyravappa was 
dali alive and did not sue, that if Bhyravappa had been alive for 


cores 6 years the suit would haye been barred irrespective of the plain- 
sanio, tiff's minority and that his death would not make any difference. 


Having regard to the importance of the question and the 
absence of any authorities bearing directly on the point, I think 
it necessary that the point should be referred to a Full Bench 
which will-settle the law ‘on the point. 

The next quéstion is as to the validity of the adoption of 
the 2nd defendant’s husband. He was adopted by the Ist de- 
fendant. It is admitted that 1st defendant’s husband did not 
give any authority to adopt and the ground on which the valid- 
ity of the adoption is sought to be established is that the adop- 
tion was made with the consent of her son, the deceased Samba- 


murthi and also with the consent of Bhyravappa, the immediate, 


presumptive reversioner. There is no dispute as to the factum 

of the adoption. As regards the alleged consent of Bhyravappa. 

the Subordinate Judge did not believe the evidence and was of 
opinion that no such consent was given. There is no documetit- 

ary evidence as to any consent by Bhyravappa and as pointed 

* out by the Subordinate Judge, Exhibit III the deed executed by 
the natural father of the adopted boy refers only to the consent 

of the Ist defendant's son Sambamurthi expressed- byehis will, 

dated the 4theDecember 1906. If as a matter of fact the next 
presumptive reversioner waseasked and signified his express con- 

sent to the adoption, it is hardly likely that so important a fact 
would have been omitted in Exhibit III executed contemporane- 

ously. There is the evidence of defendant’s 15th witness, the 

wife qf Bhyravappa, of defendant’s 5th witness, the brother-in- 

law of. Bhyratappa and-of defendant’s 10th witness, the natural 
mother of the adopted boy as to Bhyravappa giving express con- 

sent and this has Heen relied upon .as strongly supporting the 

° case of the 2nd-defendant that Bhyravappa gave his consent. 
“But it appears from the cross-examination that these witnesses 

ng are intereste in the 2nd defendant and I cannot say that the 
Subosdinate Jydge was wrong in fot placing reliance on their 
evidence. ° Tere is, Rowever, evidence to show that Bhyra 

e vappa khew of and was present at the adoption. - Bhyravappa 

e was. living next door and there is no suggestion that he was- not 
in the village at the timeeof the adoption and®he probabilities 

are that he was present at ai adoption Hke other relations. It 


+ 
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is also in evidtfce that the mother of the present plaintiff was alu 
present and that she accompanied the. adopted son d@fter the = Amnapar- 
adoption to Benares where rad) was performed. The plaintiff? | TETT 
was a minor at the time, and there can be no question of his — | Appayya 
consent or acquiescence by conduct. I think the evidence shows 

that the adoption was made on the footeng of the consent having sonan 
been already given by the son of the lst defendant in his will, sast, J. 
and that Bhyravappa and the other relations raised no objection 

to the adoption. Probably they all thought that consent had 

already been given and they were present at the ceremony. lt 

is clear that if the adoption was made on the footing of the 

consent by the son, the mere presence of the-next presumptive 
reversioner would not make the adoption valid if the consent of 

the son on fhe basis of which the adoption was made is not 

proved or is invalid. I do not think the adoption can be sup- 

ported on the footing of Bhyravappa’s consent. There can be 

no doubt that the son did assent to the adoption tn Exhibit JJ, 

his will dated the 4th of December 1906, the genuineness of 

which is not questioned. There was some dispute as regards 

the translation of the wiM and we had it translated by the 

Chief Interpreter of this Court on the Original Side. The cor- 

rectness of this translation is not disputed. After referring 

to the properties, the testator proceeds as follows:— 


“As to this, as I am apprehensive that there will be no continuation ® 

of the family after my lifetime, as, being unmarried, I have no issue, 
and as I am apprehensive whether my mother may, after my I:fetitme, 
suffer trouhje at the hands of the gnatts (aQnatic sgpindas), (I direct that) 
til our family is eontinucd and the lineage becomes ee my mother 
shall under this will make an adoption in my stead and, after the adopted 
boy attains majority, shall hand over to the possessibn of the said adopted 
boy all the property, moveable and immoveable belonging to me.’’ 


The words “I direct that” after the word “gnatis’’ and 

before “till our family” are put in brackets by the Chief Inter- 
preter, It is clear that so far as the authority. to adopt 15 con- 

cerned, it can only be given by the husband, so that the will in 

law can only amount to a consent by the son who under the 

Hindu Law would be the nearest sapinda 5f"his mother. A 
consent need not be by a registered instrument or in any form s 
eand when it is by will and the executant who is a sapinda can ° 

only consent to the adoption there is no reason why the wil] : 
should be read as an “authortfy” to adopt and not merely as 2 
consent to the proposed adoption. It is cdmterfded by 
Mr....-Krishnaswami Aiyar that the consent df tHe sdn 

would be sufficient assent of a sapindg to“ the valid- e’ 
ity of the adoption, the son being a sapinda of his mother * 

and the law only reqtfiring the ae of a „ sapinda, at. 


4 
+ 





. /68 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 
fon, such assent may be given by will and that as th®*adoption with 
\nnafor- the assent of the son can only be made after his death, the 
apna = * Hindu Law forbidding any adoption to his father during his 
Appa lifetime, the death of the son makes no difference. It is con- 
PANEN tended by Mr. Varadachari for the plaintiff that a son can 
Kamara- never consent to an adeption as a sapinda, as the consent of 
cay: sapindas contemplated in Hindu Law is the consent of sapindas 
existing at the time of the adoption and that the death-of the 

person giving consent puts an end to the consent. 

As regards the widow’s power to adopt, the necessity for 
the widow making- the Adoption to get the consent either oi 
her husband or of the sapindas is based on the texts of Vasishta 
“ket not a woman give or accept a son unless with the assent 
of her husband” and on the texts of Manu and Other writers 
that a woman who is to be under the protection of her parents 
during her youth, of her husband during coverture and of her 
son after her husband’s death or of the elder members of the 
family in the absence of a son cannot act independently of 
advice. This text of Vasishta has been construed in Bengal and 
Benares as prohibiting an adoption’after the husband’s death. 
Vijnaneswara and other commentators however treat the text 
as limited to ag adoption made during the husband’s lifetime, 
and are of opinion that after his death the assent required by 

*  Vasishta to be given by the husband during his lifetime is suff- 
ciently replaced by the assent given by sapinda such assent taking 
the place of the assent of the husband. Now, thege can be 
little doubt that under all the texts the mother after the death of 
the husband is under the prgtection of her son who is her nearest 
sapinda and I can see nothing in the texts which disqualifies a 
son. giving assent to an adoption because ex hypothesi the adop- 
tion could only be made after his death. In Collector of Madura 
v. Mgotoo Ramalinga Sethupathy® their Lordships of the Privy 
Council dealing With the assent of sapindas observe: 


' “Tt ig not easy to lay down an inflexible rule Every case must depend 
on the circumstanc#seof the family All that can be said is, that there 
should be such gn. evidence of assent of kinsmen as suffices to show that 
the act is done by the widow in the proper and bona fide performance oi a 
“ religious duty, and neither capriciously nor from corrupt motives ’’ a 
= ~ In Velanke Venkata Kristina Rao v. Venkata Rama 
d akghmi! ° thejr Lordships of tthe Privy Council again empħasise 
this view arsf observé: i i 

e “TAH thats required to be established is that there was such a consen» 
as would be sufficient to-supporg the inference that the adoption- was*not 


é “j 9 €188) 12 M.I.A. 397 ~N 
° 10, ef ER 4 I.A. 1: IL.R. “1 M. 174 (P.C.). 
e 
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made from capidous or corrupt motives, but upon a fair consideration F. B. 
of the expediency of substituting an heir by adoption to thé deceased sr 
husband. ’’ ə “Annapur- 


If the propriety or the necessity of the adoption is to be v. 
considered, there can be little doubt that in thé present case ^ppayya 
there was every reason for the ist defgndant’s son to assent to — 
the adoption. There is no suggestion that the adoption was ao 
made from any corrupt or improper motive. I can find no — Sastd, J: 
authority for the proposition that the assent of the son 1s not the 
assent of the sapinda and that his assent would be invalid. 

Sarcar in his valuable work on adoptian is ðf opinion that there 
is nothing to prevent a son from giving autharity to his mother 
to adopt as the son is the legal guardian of his widowed mother 
under Hindi Law and he refers to Strange’s Hindu Law, Vol. I, 
page 93 (see Sarcar on Adoption, page 255,.2nd Edition). He 
is the person most concerned both in getting an heir who will 
perform his sradh and perpetuate his family, theetwo purposes 
which according to Manu and other writers justify or necessi- 
tate an adoption. I agree with the remarks of Sarcar in his 
work on adoption that the éon’s assent is sufficient. The argu- 
ment of Mr. Varadachariar is that the assent of the sapinda is 
not valid to support the adoption if the adoption js actually made 
after the assenting sapinda is dead. As regards the necessity 
for the’ assenting sapinda to be alive at the date of the adoption « 
there seems to be a conflict of authorities in Madras, but the 
balance of authority is in favour of, the view that unless there 
has been*a change of circumstances between the date of the 
assent and the date of the adoption, the assent ot the sapinda, 
though dead at the time of the adoption, is sufficient to support 
its validity. In Mams v. Subbarayar™ it was held by Benson 
and Abdur Rahim, JJ., that a consent previously obtained from 
a deceased sapinda cannot be efficacious to validate an adoptton 
if it is not approved of or is objected to by the persons who are 
the nearer sapindas at the time of the adoption. In this case 
the consent was contained in a will by which the son authorized 
his.mother to make an ‘adoption, and the adoptfon was made, e 
, but it was found that the dayadis did not expressly consent 
to it: It was held that the adoption was invalid. { may point : 
out that the view the learned Judges took is that the adoptibh 
would be valid “if it tas not disapproval”. by the 
sapindas, and in the present case they did net. dis- 
approve of it but attended the ceremony. «In Appeal .° 
Nos. 294 and 354 of 1921, Krishnan and Ramesam, JJ., were 
Se Se can a Ee les EO RANI ees 


Senet. steel 


11. (1911) TLR 36 M. 145: 24 MLJ. 484.9.. p 
"+ R—97 | i 


°770 THE MADRAS LAW JOURNAL REPORTS. [ vot. 


of opinion that no sapinda is entitled to give, by’ way of a will 


a to take effect after his death, a consent to an adoption by a 


widow. They seem to place some importance on the fact 
that the widow never applied for any consent in that case. With 
respect, it Seems to me that the application by the widow fo1 
consent has no bearing ‘as it cannot be said that the adoption 
would be invalid if the reversioners asked the widow to adopt 
and she does so at their requést. The extremé view taken in 
Mami v. Subbarayar™ that the death of the assenting sapinda 
necessarily puts aneend to the efficacy of the consent has not 
been accepted in the later decisions. In Suryanarayana v. 
Ramadoss it was held that mere lapse of time without more 
or the death of the consenting sapinda will not pjit an end to 
a consent freely and bong fide granted. In Anne Brahmayya v. 
Chelasami Rattayya Ramesain and Jackson, JJ., were of 
opinion that the death of the consenting sapinda would not 
affect the validity of the adoption if the adoption was made 
within a reasonable time after the consent. Ramesam, J., at 
page 517 observes as follows:— | 

“In my opinion there is an essential difference between the authority 
of the husband and the®assent of a sapmda. The former is intended to 
be exercised only gfter the death of the husband. The latter is intended 
to be used at a reasonable time after the consent is given When the 
interval is short, the death of the sapinda may not matter, but a sapinda’s 


assent 18 not to be pocketed by the widow and used long after it was 
given, when entirely different considerations as to the expediency bf the 


adoption may apply.’’ 

This segms to ‘be in consonance with the, view” taken in 
S uryanarayana v. Ramadoss™ though it is difficult to reconcile 
it with the view taken by the learned Judge in Appeals Nos. 294 
and 354 of 1921. In Ammanna v. Satyanarayana™ the ques- 
tion was considered by Odgers and Viswanatha Sastri, JJ., and 
it” was held that the consent of the nearest sapinda for au 
adoption made By a widow can be acted upon after his death 
if no objection is taken by the sapindas alive at the date of the 
adoption. I may point out that in Krishnayya v. Lakshmipathi 
their Lordships of the Privy Council’ at page 659 in dealing 


with the contention that the death of the sapinda puts an end | 


to the power expressly refrain from expressing any opinion upon 
fifis,and other matters which were argued. Owing te the 
differenoe af opiniot I have referred fo ‘above between the 
var ae ka ——— na aa aaa aa 
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Benches of thi$ Court, I think this question ought to be referred 


to a Full Bench. . 
I would refer the following questions for the decision of l 
a Full Bench:— . 


(1) Whether a suit filed by a reversioner who was a minor 
at the date of adoption would be in tfme if filed within three 
years after his attaining majority where the immediate pre- 
sumptive reversioner dies before the period of limitation 
expires; and 

(2) Whether the assent of a son to an adoption by his 
mother is sufficient assent under Hidu Law to validate the 
adoption where there is no change in circumS&tances and there 
are no other „grounds for the next presumptive reversioner to 
object, to the Sai pi when actually made. 

Reilly, J—J agree that the two questions should be re- 
ferred to a Full Bench and I agree also with the view of the 
facts of this case taken by my learned brother. 

A. Krishnaswami Atyar and Y. Suryanarayana for appel- 
lant in Appeal No. 155 of 1923. 

T. M. Krishnaswann Aiyar for A. Veénkatachalont and 
P. Somustndarani for respondents in Appeal No. 155 of 1923. 

T. M. Krishnaswami Aiyar for A. Venkatachalam for 
appellant in Appeal No. 208 of 1923. 


A. Krishnaswami Aiyar, Y. Suryanarayana and. P. Sor oma- 
sundaram for respondents in Appeal No. 208 of 1923. 
The Court expressed the following 
Opinton.—The second question geferred on us Sor decision 
is— 
‘í Whether the assent of a son to an adoption by his mother is suiñcient 
assent under Hindu Law to validate the adoption where there is no change 


sin the circumstances and there are no other grounds for the next præ 
sumptive reversioner to object to.the adoption when actually made "$ ° 


In this Presidency the law is well settled that a Hindu 
widow, not having her husband’s permission may, if duly. 
authorized by his kindred, adopt a son | to, him (see 
Collector of Madura v. Mootoo Ramalmga Sethupathy’y, 
kK is also settled that the condition regarding the con- 


sent of the husband’s kindred. is sufficiently satisfied . 


if the consent of the nearest sapindas—even if thére 
be only one such—be obtained (Subrahmanyam v. Vtnkamma"® 
and Veerabasavaraju v. Balasurya Prasada Rao") they being . 
a a a ee 


9. (1868) 12 MIA 307. ° ` 
16 (1000) ILR 26 M 627 at 635: 13 MLE. 239. ° 
, 17. (1918) LR 45 LA 265: LLR. 41 M. 998: 36 MJ. 40 @G)s 
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Toe by virtue of the relationship the most competent’ Advisers of the 
Annapur- . widow and the proper: judges of the propriety of her act in 
namma © making the adoption. As observed in the referring order, 
Appayya under the Hindu Law, the mother is under the protection of 
SARN the son, who is the nearest sapinda after the husband’s death. 
It follows that prima fatie his assent is sufficient to validate an 
adoption by his mother. According to the theory underlying 
the law of adoption this assent of the son can be acted upon 
only after his death. Does the fact that the son is not alive 
when the adoption ig actually made render his consent ineffectual 

and in consequence, the ‘adoption invalid? 

It is argued’on one side that the son’s consent is valid as 
he is the natural guardian and protector of the widowed mother 
and is the person most interested in the main purposes «which 
constitute the necessity for the adoption, namely, the per- 
formance of his sradh and the perpetuation of his family. On 
the other side it is contended that the consent contemplated 
is that of the sapindas whose presumptive or reversionary rights 
would be defeated by the adoption and not of the deceased son 
as regards whom no question of endangering proprietary in- 
terests could possibl} arise. In Collector of Madura ®. Mooton 
Ramalinga Sefleupathy’ wherein the validity of a widow’s 

e adoption with the consent of her husband’s kindred was 
authoritatively laid down, their Lordships of the Privy Council 
observed that— : 


“the assent of kinsmen seems to be required by geason®of the pre- 
sumed incapaMity of women for independence rather than the necessity 
of prociring the consent’ of gill those whose possible and reversionary 
interest in the estate would be defeated by the adoption.’’ 


That the rights of property should also be taken into 
account was for the first time expressed in Sri Virada Pratapa 
Raghunada Deo v. Sri Broso Kishoro Patta Deo™. At 
page 83 the Privy Council said: ; 


“It may be the duty of a Court of Justice administering the Hindu 
Law to consider the religions duty of adopting a son as the essential 
foundation of,the law of adoption, and the effect of an adoption upon 
: the devolution of property as a mere legal consequence But it is impossible 
* not to see that there are grave social objections to making the succcssiog 
of propertyp and it may be in thercase of collateral succession, -as in the 
present instance, the rights of parties in actual possession, depenylent on 
th? caprice of a woman, subject tq all the pernicious influences which 
intercstcH adMisers are too apt in” India to exert over women possessed of, 
j or capable ef exercising dominion over, property It seems, therefore. 
e to be the duty of the Court to keep the power strictly within the limits 
° which the law has assigned to®it.’’ a gh. 
Pn en a Ima 
e e 9, (1868) 12 M I.A. 397. 
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In VeerdPasavarasu v. Balasurya Prasada Rao™ the Board 
after stating that in the judgment in the Ramnad case*some ex- 
pressions were used which might imply that the question o® 
reversionary interest formed only a secondary consideration in 
determining what sapindas’ assent was primarily requisite 
observed that rights to property cannot be left out of considera- 
tion in the determination of the question. It is noteworthy 
that in the latter two cases the language of the Board is guarded 
and their Lordships do not say that proprietary rights form the 
paramount consideration. The necessary result of every 
adoption is to divest the sapindas of the interest of the widow’s 
husband which devolved on them; this cirtumstance by itself 
should not therefore be regarded as conclusive in determining 
the yalidity of the consent on the strength of which the adoption 
is made. - Having regard to these circumstances, the observa- 
tions of the Privy Council adverting to the importance of pro- 
prietary rights in relation to the validity of s@pindas’ consent 
can only be understood to mean that such consideration should 
not be lost sight of but should be given due weight in deter- 
mining what sapindas’ cdnsent would be sufficient. 

That the ultimate effect of an adoption on the reversionary 
interest of the sapindas does not form the primary consideration 
in determining the question may be gathered from the. views 
of the Privy Council regarding the nature of the evidence of 
consent required in cases of this description. The Ramnad 
case laid down that “there should be such.an evidence of consént 


of kinsmen a8 suffices to show that the act is dome by the widow 


in the proper and bona fide performance of a religious duty and 
neither capriciously nor from corrupt motives.’ In Velanki 
v. Venkatarama™ the Board observed: 


‘*Their Lordships think it would be very dangerous to introduce into 
the consideration of these cases of adoption nice questions as .to the 
particular motives operating on the mind of the whloweand that all that 
which this Committee in the former case intended to lay down was that 
there should be such proof of consent on the part of the sapindas as 
should be sufficient to support the inference that ttié adoption was made hv 
the widow not fram capricious or corrupt motives in erder to defeat the 
interest of this or that sapinda, but upon a fair consideration of what mav 
be called a family council of the expediency of substituting an heir LF 
adoption to the deceased husband. ?” 


° This proposition was teferred to with approval in )/tdra- 
basavaraju v. Balasurya Prasada Rao™. It fellows that the 
decisive consideration in such cases is whether the adoption was 
a proper and bona fide act; andin coming to a conclusion*on 


en aaa kaa aaa aa 
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that point, the fact that the sapinda giving the ¢omsent had no 
proprietasy interest to lose or that it will prejudicially affect the 
@roperty rights of the nearest reversioners at the time of the 


* adoption will merely be an important element for consideration. 


The crucial test being as stated above, the consent of the son 
who is the nearest sapinda would be sufficient if the circumstances 
showed that the adoption was made by the widow in the proper 
and bona fide performance of a religious duty, and the real 
motive which .actuated her was the conferment of spiritual 
benefit on her husband. The adoption would not be vitiated 
merely. because the soh had no proprietary interest to lose hy the 
adoption when actyally made or it tended to defeat the rever- 
sionary tights of other sapindas. If, however, the evidence 
bearing on consent leads to the conclusion that the mbtive which 
actuated the widow in making the adoption was to defeat the 
reversionary interest of the sapindas, then the adoption would: 
necessarily be «nvalid. These being the true considerations, 
it would follow that the death of the son will not affect the 
validity of his consent or of the adoption based on it. 

No authority has been brought te our notice in support of 
the contention that the assenting ‘sapinda should be alive at the 
time of the adoption. The question was raised before the 
Judicial Committee in Krishnayya v. Lakshmipathi, but their 
Lordships refrained from expressing any opinion on it. In 
Suryanarayana v. Ramadoss? Seshagiri Aiyar, J., with whom 
Ayling, J., concurred, held-that the death of the copsenting, 
sapinda will ngt put an end to a consent freely and bona fide 
granted. To the same effect is the decision in Anne Brohmayya 
v. Chelasams Rattayya™. In that case Ramesam, J., observed : 

' When the interval is short, the death of the sapinda may not matter; 
but a sapinda’s assent is not to be pocketed and used long after it is 
given when entirely different considerations as to the expediency of thal? 
adopfion may apply.’’ 

In Ammanna’y. Satyanarayona™ Odgers and Viswanatha 
Sastri, JJ., upheld an adoption made by a widow after the death , 
of the assenting sapimda and approved by the sapinda living at , 
the time of the adoption. Viswanatha Sastri, J., however, 
awas prepdred to go to the length of holding that such subsequent 
approval was mot essential. Vide his observations at page 649 
to the effect that 


“in my” opinion „he trendeof these decisions is that when the consent 
is given by the father-in- law who happens to be the nearest sapinda then 
gi I a aan Nn Nak AG LANAT eee H caer Sah ain a 
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living, bis death before the adoption 1s made would not ipso facto revoke F. Bb. 
the consent;, and that such a consent would come to an end Snly. if the Arip 
circumstances had materially changed after his death.” @ ee 


If, as we have already pointed out, the deteymining factor Appayye 
is the object of the widow in making the adoption and the con- Sastri. 
siderations based on the loss of proprtetary rights of the rever- 4f 

sioners merely serve as aids in appreciating the true nature of 

the consent and the circumstances relating to’ the adoption, it is 

difficult to perceive the necessity for the subsequent consent or 

approval of the reversioners living at the time when the adoption 

ig actually made. The reservation that the consent should be 

acted upon with reasonable promptitude and ‘that circumstances 

should not have undergone a material alteration would seem to 

meet, the erftis in view irrespective of the question whethet the 

assenting ssapinda was dead at the time of the adoption” or 

whether those living then approved it. T 


The doctrine of subsequent approval was suggested in the 
decision in Mami v. Subbarayar*. It may at once be stated 
that it is not an authority, for the extreme view that the death 
of the assenting sapinda necessarily puts an end to the efficacy 
of the consent. ` ‘I'he case merely decided’ that the adoption on - 
the basis of the consent of a deceased sapinda Would be invalid 
“if not approved of by the persons who are the nearest sapindas 6 
at the time of the adoption”. A close examination of that 
decision shows that the Judges were considerably influenced; fy 
the fact*that the death of the assenting *sapinda would make 
his consent irrevocable. It is not evident why that circumstance 
should destroy the efficacy of the cchsent. Its validity has to be 
tested solely by the consideration laid down in the judgments 
of the Privy Council already referred to and if it satisfies them 
the consent should be allowed to have full operation irrespective 
of the fact that the assenting sapinda had died., In dealing 
with the argument that adoption within a reasonable time after 
the death of the assenting sapinda would ke, valid the arog 
Judges observe: ° 


“No doubt it may not be necessary that the consent Should bev given æ 
actually at the time the adoption is made, but it seems to ys that at any e 
rate a consent previously obtained from a deceased sapinda cannot e ly S 
eficafious to validate gu adoptiot which is not approved by the Sersoits 
who are the nearest sapindas at thè time the adoption is aotyially made” 


: This: pronouncement is halting and indecisive. “ In: Surga- ‘ 
narayana v, Ramadoss™ this case avas considered» eby oen 
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Aiyar, J., with whose comments we agree (see “also Ammanna 
a Satyanarayana). : 
For the above reasons, the answer to the second question 
referred to usis in the affirmative. 
In view of our answer to the second question, we do not 
think it is necessary to consider the first question. 
ONS. Sccond question’ answered in the 
l affirmative. First question noi anstvered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —MR Justice RAMESAM AND MR. JUSTICE 
JACKSON. 


P. L. S. P. Muthiah Chetty through his . . 
son and authorised agent Palaniappa ; 
Chetty .. Appellant® (PIF.) 
y. 
K R. V. R Veerappa Chetty by his 
agent Sth respondent herein and others .. Respondents 
. . (Defts.) 


Partnersiip—Partners—Assigninent of HHerosi of a—Assigned’s rights 
under—Setilemen! of accounts by other partners behind back of assignee— 
Effect on him of —Winsding «up of purtnership—Rate of exchange for comer- 
siœ of, one currency tito another in case of—Asdertainment of —Dats 
proper for currency—Conversion of one, into another—Date for ascertas- 
wig rate of exchange for purpose of 

_A person who has obtained an assignment of the interest of a partner 
in -a partnership is entiJed to an account of the partnership ag from the- 
date of dissolutgon of the partnership and a settlement of the accounts of 
the ‘partnership by the other partners behind the back of the assignee will 
not be binding on him as a setfement. 

The proper date for ascertaining the rate of exchange for the purpose 
of converting one currency into another is not the date of the determina- 
tion, by the Court, of the amount due to the plaintiff but ıs the date when 
the amount was properly due to the plammtff In the case of a partner- 
ship which is wound up, the date of the termination of the winding up 
would be the proper date for. fixing the rate of exchange and not the date 
of the final decree in the suit for accounts of the dissolved partnership 

Manners v Pearson & Son, (i898) 1 Ch 581 not followed 


Appeal against the decree of the *Court of the Additional 
Subordinate" Judge of Sivaganga, dated 21st September, 1923 
in-O.S. Ng. 58 of 1923 (O.S. No. 10 of 1922, Sub-Court, 
pivaganga). a 

T. M. KĶrishnaswami Aiyar and M. Subbaroya Aiyar for 
appellant in-A. S. No. 340 of 1924 and tor Ist ee in 
A. S. No. 204 ‘of 1925. 


e  *Appeals Noa 340 of 1984 and | ; ~ 
© 204 of 1925. » 21st eal 1929 
>. >. © 14. (1925) IL.R. 49 Al. 636: 51 M.L.J. 426. 
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K. S. Venkatarama Aiyar for Ist respondent in A. S.  Muthlah 
No. 340 of 1924, . ° 


S. Varadachariar and K. S. Venkatarama Aiyar for appele S 

lants in A. S. No. 204 of 1925. " — 
The Court delivered the following - 
JupcMENTs. Ramesam, J.—These two appeals arise out : 

of the same original suit and in each appeal there is a memoran- 

dum of objections. Appeal No. 340 of 1924 is by the plaintiff 

and the memorandum of objections is by the 1st respondent who 

is the 1st defendant. Appeal No. 204 of 1925 is filed by de- ° 

fendants 1 and 7 and the memorandum of objections is pre- 

ferred by the plaintiff who is the Ist respondent. 


The fagts may be briefly stated as follows:—Defendants 
1 to ê and the father of the 4th defendant entered into a part- 
nership fdr carrying on a money-lending business at Harit 
Buntar in the Federated Malay States under the name and style 
of RM.V.RA.M. This was on 23rd March 1914. Four 
partners had equal shares in it. The 4th defendant’s father 
died in August 1916; byt the business was continued with 
the 4th defendant as a partner in his place by the consent of all 
the partners. In or about April 1917 a ‘new partnership was 
constituted by taking in two mew partners, défendants 5 and 
6. In the new. partnership the Ist defendant’s share was the « 
largest and the shares of the 5th and 6th defendants were 
smaller than the others. The 7th defendant is a son of the 
Ist defendant, the 8th defendant is a sòn of the 4th, the 
9th defendant is a son of the 6th defendant and the 10th defend- 
ant is a son of the 5th. On the ®5th January, 1919, the 3rd 
defendant executed Ex. C in favour of the present plaintiff 
purporting to transfer his interest in the partnership. He in- 
formed the firm of the fact of transfer by two letters, Ex. €, 
dated the 28th of January’1919 sent directlyeand Ex. D (1) 
handed over to the plaintiff and forwarded by him with Ex. L. 
Ex. H is a hundi for Rs. 16,500- which wag.the consideration 
for the assignment. The Ist defendant having learnt of Ex. E 
replied by a registered letter Ex. F dated 4th March 1919. In 
“it be says that he had written to Arunachalam the 6th defend- ° 
ant who was then the local agent to close the business: at thee 
termination of his agency and wind up therm arti not, to ehter 
into any new transactions but to make the necessary collections 
and disbursements for winding up the firm. The plaintiff ad. 
dressed Ex. L on 16th March, 1919"to the 6tlr defendant. Ex. ° 
D(1) was sent 4s an enclosure with this lettes. Ex. G wasea” 
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letter by the 3rd defendant to the Ist defendams in which he 
acknowledges the receipt of Ex. F. Meanwhile the 3rd de- 
efendant’s son raised a dispute about the validity of the assign- 
ment by the 3rd defendant and he issued through his vakil the 
notice Ex. I c&ntesting the validity of the assignment. He also 
issued a similar letter ta the 4th defendant—Ex. VI. Ex. If 
is a letter addressed by the plaintiff to the lst defendant in 
which he requests, that he should be taken as a partner in the 
firm and that,the firm should not stop business merely because 
the 3rd defendant’s share was transferred to him. In Septem- 
ber 1919 a new firfo was formed by defendants 1 and 6 and 
Ex. N is the power-of-attorney executed by the Ist defendant 
in favour of the 6th defendant. Ex. J is a registered deed of 
assignment confirming Ex. C which was not registered. In 
March 1920 the plaintiff’s agent in the Federated Malay States 
got his solicitors, Messrs. Gibb and Hope to issue the notice 
Ex. III to tke 6th defendant demanding him to render an 
account of-the profits of the firm. Ex. III-A is the reply to Ex. 
III by Messrs. Donaldson and Burkinshaw, Solicitors of the 6th 
defendant. In this letter they refer the plaintiff's solicitors to 
the Ist defendant op the ground that the 6th defendant was 
only accountable to him. They also refer to the fact that the 
3rd defendant’s son raised a dispute as to the assignment. On 
this ground they refused to recognise the plaintiff’s right to de- 
mand an account. Ex. IV is the reply to Ex. III-A in which 
Messrs. Gibb and Hope say that they had also written to the Ist 
defendant. They also intimate their intention af filing a plaint 
and request the addressees to make arrangements for accepting 
service at Perak. Ex. IV-A is the reply to Ex. IV. It says 
that Veerappa Chetty (the Ist defendant) does not admit that 
the plaintiff has any rights. It is dated 31st March 1920. 
There is no further correspondence up to December. On 6th 
December Messts. Donaldson and Burkinshaw addressed the 
letter Ex. V to the plaintiff and the 3rd defendant and to his 
son. In this letter they say:_““The firm has now been wound 
up and the actounts are ready. Veerappa Chetty, the managing 
partner, desires to close the matter and pay out the sums due”. 


' They thenerefer to the fact of receipt of notice of assignment 


effom the plaintiff and notice‘of objection from the 3rd defend- 
ants son. „hey also say that ‘unless the disputes are settled 
hy agreement or otherwise payments cannot be made. The 
‘present suit, was filed on 2Dth January, 1922. Meanwhile the 
, ord slefendant’s gon himself filed a suit OS wo. 42 of 1919. 
" Bhat suit, was Gia settled by reference o arbitrators and 
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their award Mm” August 1922. Under this award the 3rd de- 
fendant’s right to assign was recognised by his son. * In the 
written statement of the defendants they plead that there was ae 
settlement of the accounts of the partnership on or about 29th 
March, 1920. On the basis of this settfement a certain sum 
of money was allotted to the 3rd defendant and the basis of 
the settlement was also accepted by defendants 2 and 5. The 
Subordinate Judge finding that the settlement is not binding 
on the ‘plaintiff, has gone into the accounts himd¢elf and found 
that in addition to the assets found according to the settlement 
certain other sums under various headings were due to the 
partnership and the plaintiffs share in such additional sum was 
found to be 1,380 dollars. The first item of dispute between 
the parties $ whether the plaintiff is entitled to this additional 


surn. . 


Another question in the case is, what is the rate of conver- 
sion of dollars into the British Indian currency. As the 
exchange was varying between January 1919 and April, 1925, 
the date of the final decree, this question turns upon the date 
when the conversion into British Indian currency should ha 
made. The dollar reached its lowest value on 11th March, 
1920 when 100 dollars were equivalent to Rs.e95 and on 29th 
March, 1920 it was Rs. 99-8-O. The Subordinate Judge held 
that the date of the final decree should be adopted as the date 
of conversion. ‘These two questions are the subject of Appeal 
No. 2049 The appellants (defendants) centend that the settle- 
ment of 29th “March 1920 should be held to be binding on the 
plaintiff and that the same date ought to be adopted as the date 
of conversion into British Indian currency. 


Taking up the first question as to the binding nature of 
the settlement of 29th March, 1920, I may observe that the 
settlement itself is somewhat suspicious. I have already’ refer- 
red to the replies, Exs. III-A and IV-A of Messrs. Donaldson and 
Burkinshaw to the letters of Me&srs. Gibb and Hope (Exs. IIT 
and IV) demanding settlement of accounts. Ir Ex. III-A the 


e solicitors simply denied the plaintiff's right to certain amounts, 


and did not invite the plaintiff to be present at any intended 
settfement, so that at least ‘the settlement may be bin¢- 
ing on him and so that he may nof. claim ‘more 


„than the amount ascertained if it turned. out that the . 


assignment is valid. In Ex. IV-A it was not gaid that amy 
accounts were%gettled. The letter merely denied the plaintiff's 
right. The account book, Ex. VII, contains*entries un the 





+ 
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date 29th March. At the time of the settlement defendants 1, 
4 and 6 were present. There were also present four panchayat- 
«lars and one of these panchayatdars is now examined as D.W. 1, 


the Ist defendant is examined as D.W. 2 and the 3rd defendant 


was examined’on commission and his deposition is filed as that 
of D.W. 3. It does not appear that the 3rd defendant ever 
raised any objection to the settlement of accounts now relied on 
by the lst defendat. D.Ws. 1 and 2 were not asked as to when 
the settlententewas actually made. Below the signatures of ‘the 
panchayatdars and of defendants 1 and 6 there is the signature 
of the 2nd defendant and this signature bears the date 12th May 
1922. This only shows that the 2nd defendant approved of the 
settlement on 12th May 1922. That the accounts were ready 
and that the lst defendant desired to close the matttr was fom- 
municated for the first time to the plaintiff in December 1920 
by Ex. V. These facts above mentioned are all consistent with 
the entries beimg made at any time between 24th March, 1920 
‘and 8th December, 1920. There is nothing to show that the 
entries must have been made on 29th March, 1920. Whenever 
the entries were actually made they were made as on the date 
of 29th March, 192Q If they were really made earlier than 
December 1920 thre fact was certainly not communicated to the 
plaintiff and from the point of view of the plaintiff it cannot 
be said that any settlement of accounts came into existence before 
6th December 1920. It is true that in Ex. F the Ist defendant 
informed the 3rd defendant that he instructed his agent the 6th 
defendant to proceed’ with the termination of the then agency 
and as the agency began on 25th April 1917 and as the practice 
of the Chetti firms is to carry on any particular agency for three 
years, one might infer that the Ist defendant’s intention was to 
close the account by 25th April 1920; but beyond this intention 
to elose the account by 25th April 1920 there was nothing else 
to show that the account was actually closed on any particular 
date until we come to Ex. V. We must therefore hold that the 
plaintiff had the first notice of the closing of accounts on 6th 
December 1920 and he was not bound to recognise any such 
closing prior to that date. Assuming that there was some such 

ettlement, the next question is—is it binding on the plaintiff? 
Mr. Varadachari relied on Chidambaram Chetty v. Karuthan 
Chetty. It Was observed in thi$ decision that the principle 
of sectiqn 31,of,the English Partnership Act may be recognised 
ag the principle to be,adopted in India. So far as the first 

* a 
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. clause of the Section is concerned it gives the assignee no right tor 


interfere in the affairs of the partnership and all bona fide 
actions during the continuance of the partnership will be'binding® 
on him. Under clause 2, the assignee is entitled, to an account 
as from the dissolution. In the present case the othér partners 
were not willing to take the plaintiff ùs a partner and they all 
agreed to dissolve the partnership. This could have only been 
by March 1919. But the pleadings in the cast show that all the 
parties recognised 25th January, 1919 as the date bf dissolution. 
In the decision in Chidambaram Chetty y. Karuthan Chetty 
clause 2 of section 31 was also referred to and it was observed 
that it may be taken as the law in India. In“DAanaji Jhelaji v. 
Gulabchand Pana? it was observed that the Common Law with 
regatd to tle position of an assignee of a partner was codified 
by sectione 31 of the Partnership Act and section 31 (2) was 
also recognised as having codified the Common Law. In Hugh 
Stevenson and Sons v. Aktiengesellschaft fur Cartonnagen In- 
dustri Lord Atkinson referred to the decision of Grant, M.R., 
in Featherstonhaugh v. Fetwick* and pointed out that at Com- 
mon Law the assignee of f partner was not bound by any settle- 
ment behind his back. He also referreel to the approval of 
the rule by Lord Selborne and Lord Blackbuen in Cassels v. 
Stewar?, He also pointed out that the relation of 
surviving partners and the representative or assignee of 
the outgoing partner is a fiduciary relation. So it must be 
taken that section 31(2) of the Pdrtnerskip Act only codified 
the Common Raw. If so, a settlement behind “the back of the 
assignee cannot be binding as a settlement. Lord Lindley states 
the rule at page 450 thus: 


‘t His rights are not affected by any sale of or agreement for valuing 
and dealing with the assignor’s share which may have been entered into 
between the partners subsequently to the assignment and with notices of 

d 


it’? è N 

and Watts v. Driscoll is cited in support of the statement of 
law. Mr. Varadachariar while recognising the force of these 
authorities relies on segtion 263 of the Contract Act for the 
proposition that the rights and obligations of the partners con- 


tinue in all things necessary for winding up the business. . He. 


therefore contends that the Ist defendant who was the managing; 
partner has a right to make collections and put up to sale went 
of the assets belonging to the partnership and reflisé them in 
tthe shape of money and deal with the claims ‘of fhe 
ka AA A. eae AE Dini akah SS aja baa A Bh aa saka ya 
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servants of the partnership. This is true;” “but .in the 
— “case the twe very important items of the 
ets of the partnership are: (1) the ¿nams or the 
amounts due from various constituents of the firm to the firm 
on money-Iending transactions, and (2) the house belonging to 
the partnership. Accordifg to the settlement of accounts the 
inams were taken up by the new firm at the value of the principal 
amounts, the intere$t being remitted. Similarly a certain valua- 
tion was put ufon the house and it was taken up by the new firm. 
This is different from putting up these items to a public sale 
in open market after due Botice to the public. Here they were 
taken over by another firm consisting of two of the partners of 
the dissolved firm. It cannot be said that such a transaction 
should not be scrutinised and must be taken to be prima facie 
binding on the assignee unless it is shown to be malaefide. On 
the other hand such a transaction is prima facie not binding. 
The Court is therefore entitled to look into the matter itself. 
The Lower Court has given certain valuations of the mams and 
the house on the evidence on record and we are not prepared to 
differ from its conclusions. Some df the items in the inams 
were disallowed and others were allowed. As to the other items 
of assets, one of them is item 6 in Ex O. It related to the 
salary of Arunachalam and under this head the Subordinate 
Judge disallowed 1,138 dollars out of the figure mentioned in 
the settlement on the ground that the agent Arunachalam was 
also attending to the.new firm. But he was engaged for a 
term of three eyears and the work of winding up*was going on 
certainly during these year The fresh business was started 
on 25th January, 1919. Anyhow, the partnership has no right 
to stop his salary during the term ordinarily agreed upon which 
among Chetties is admitted to be three years. We think this item 
must he allowed, that is, the figure allowed by the Subordinate 
‘Judge must be diminished by the plaintiff's share of this item, 
namely 215 dollars. As to the other items we are not prepared 
to differ from the Subordinate Judge. The first item (which 
is a very large item) is described as samans, i.e., presents allowed 
“to agents among Chetties. In the present case the agent is a 
wa NG of the 1st defendant who was a partner of the 
d frm. He gs also a partner of the new firm. It was “said 

that the 4movint of tHe samans was really drawn by the agent 

“ some tine béfcre and the parties were only settling the claim 
in 1920. This is tru, buteit is not clear how much of the 
amoumt was drawn before January, 1919 and Ow much after 
Jangan; 1949. In these circumstances we are not prepared to 
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4 a 
interfere with the conclusions of the Subordinate Judge. Simi- 
lar remarks apply to the other items, particuarly to the third 
item which related to the samans of an earlier agent Avadayappa 


Chetty. The result is that the Subordinate Judge’s conclusion e 


on the first question must be confirmed subject tothe diminution 
of the amount awarded to the plaintiff by 215 dollars. 

On the second point the Subordinate Judge relied on the 
decision in Manners v. Pearson & Son." In this case Isindley, 
M.R. and Rigby, L.J., held that the date of ascertainment 
by the Court must be the date of conversion. e defendant 
pleaded that the amount due was found te be a certain amount 
on the 31st August 1896 but offered to conyert it into English 
money only on 13th November, 1897. The plaintiff insisted 
on, 31st August 1896 or certain earlier dates as the proper dates 
of eonversion. The Court ascertained the amount on 4th Nov- 
ember 1897 and held that that date was the date to be adopted 
for conversion. Vaughan Williams, L.J., dissented. He thought 
that 31st August 1896, the date on which a certain sum of money 
was found due to the plaintiff should be the proper date. In Di 
Ferdinando v. Simon” Roche, J. held that the conversion should 
be made not on the date when the Court ascertained the amount 
but on the date when it was properly due to the plaintiff, that is, 
in that case the date when the breach was cémmitted. In the 
case of a partnership which is wound up the date of the termi- 


nation of the winding up would be the proper date. Roche, J., À 


distinguishing an earlier decision of his own apparently deciding 
a different principle. This decision was confirmed by the Court 
of Appeal in ‘Di Ferdinando v. Simon, Smits ahd Co.*. Bankes, 
L.J., followed the dissenting judgment of Vaughan Williams, 
L.J. A similar rule was applied by Bailhache, J., in Barry v. 
Van Den Hurk and this decision though it did not go to the 
Court of Appeal was approved by Bankes and Scrutton, L.JJ., in 
Di Ferdinando v. Simom, Smits and Co.” already mentioned. 
So also the same rule was applied by McCardie, I in Lebeaupin 
v. Richard Crispin and Company. This was also approved by 
the same Judges in the Court of Appeal. Finally in S. S. Celia 
v S. S. Volturno™ Lord Buckmaster approved the view of 
Vaughan Williams, L.J. and was not prepared to accept the view 
of Lindley, M.R. and Rigby," J. He also approved of the 
case in Di Ferdinando w. Simon? J thinle the decision’ in 


Se 
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à | 
law and it seems to me that we have nothing tg do with the 
date of the determination of the amount by the Court. The 
eae share was ceftainly ascertainable by 6th December 

920 when the winding up was completed and the accounts were 
ready according to the lst defendant's own statement and if the 
plaintiff was willing to accept the amount he could have taken 
the amount that might be ascertained as the proper amount due 
on that date. It is true that this need not be the amount which 
the defendantsywere willing to offer. But still the assets of the 
partnership may be held to have crystallised on that date and 
the only question remainipg for the Court would be to decide 
the difference between the parties. It is impossible to accept 
any date earlier than 6th December 1920 because the winding up 
was not completed and not until after the partnership assets are 
all realised and converted into money can the share of a paftner 
be settled—oide Lindley, J., p. 427. On the 6th December 1920 
the rate was Rs. 154-8-0. The appellant gains only Rs. 1-8-0 
by our view. To this extent the judgment of the Lower Court is 
modified. 


The memorandum of objections th Appeal No. 204 of 1925 
relates to the value of the house. We have already held that 
there is no reason to disturb the finding of the Subordinate 
Judge in this matter. Another item in the memorandum ot 
objections is a claim for the rent of the house up to the date 
of suit. But if the plaintiff has got his share of the value of 
the house in December, 1920, the house being sold sqme time 
in 1920, there,is no question of any claim for r@nt. Another 
ground in the memorandumgof objections is that the date of 
the preliminary decree ought to be adopted as the date of con- 
version. This question has already been dealt with in the 
judgment in the main appeal. 

Int Appeal Na 340 the only point is the rate of interest that 
should be allowed to the plaintiff. Some of the inams of the 
suit firm were taken,over by the new K.R.V.R. firm. In such a 
case it is now conceded to be the law that the assignee is entitled 
at his option *either to the profits of the new firm or interest. 

n the present case he elected to take interest. The Subordi- 
nate Judge held that, the reasonable rate of interest tq be 
giverfio the pjaintiff ig 9 per Eent* The plaintiff wants this to 
be increased and, the defendant in the memorandum of objections , 


* wants it to be reduced to 6 per cent. We think the rate allowed 


by the Subordinate fudge i is the reasonable rate and we decline to 
ihtarfere ~~ hiss discretion. This is the court: followed by 


ivi] ^ THE MADRAS LAW JOURNAL REPORTS. 785 


the Privy Céuncil in Ahmed Musayi Saleji v. Hashim Ebraliini 
Saleji. = e 

The result is Appeal No. 340 of 1924 and its moenia 
of objections are dismissed with costs. Appeal No. 204 is modi- 
fied as indicated above. The memorandum of objections is dis- 
missed with costs. In Appeal No.°204 the parties will give 
and take proportionate costs. In the Lower Court also the par- 
ties will give and take proportionate costs. 

N 

Jackson, J—I agree. 

Appeal No. 340 of 1924 and Menio. of Objections dismissed. 

Decree of Lower Court modified sn Appeal No. 204 of 1924. 

N.S. 
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[On appeal from the High Court of Judicature at Allahahad. | 


PRESENT:—LorD BLANESBURGH, LORD ATKIN AND SIR 
LANCELOT SANDERSON. 





Binda Prasad and anothér .. Appellanis* (Plffs.) 
V. 8 
Lala Kishori Saran and others .. Respondents (Defts.). 


Contrach—Sale of wnmoveable properiy—Coniract for—Completrd 
contract or not—Evuidence—Time for completton of contract—Fauure !0» 
fix—Completion urthin reasonable tunes im case of—Duty as to. 

Where the time for completion of a contract for the sale of immove- 
able property ıs not specifically fixed it” would „be rae duty of the partcs 
to complete w®hin a reasonable time. " 

In a suit for specific performance: of an alleged Seed for the sale 
of immoveable property the -issue between the parties was whether there 
was a contract, the plaintiffs alleging a contract, the defendants denying 
a contract and alleging that there was not even negotiation for a con- 
tract. There was no dispute as to the subject-matter of the alleged contract. . 
According to the plaintiffs’ story they were actually put into possesseon of 
the property, which was the Subject-matter of the contract; theeprice was 
arranged and a portion thereof was paid as earnest money 

Held, reversing the High Court and restoring the Subordinate Judge, 
that there was sufficient evidence ın the case to establish a contract 


Appeal No. 62 of 1927 froma judgment and decree, dated 
2nd April, 1924, of the High Court, Allahabad (Mukerji anse 
Dalal, JJ.), reversing a judgment and decree of the Court of the 
Stibordinate Judge of Cawnpore, datede 8th July, 1921. ° <$ 

De Gruyther, K.C, Abdul Maji@ and By Po Singh for 
appellants. eo e e} 

Dunne, K.C. and J. M. Pastkh for respondents. : 
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llth Feb. 1929. Their Lordships’ judgment Was delivered 
by = E Ji ; 
* Sm LANCELOT SANDERSON.—This is an appeal by the plain- 
tiffs in the suit against the judgment and decree of the High Court 
of Judicature at Allahabad, dated the 2nd of April, 1924, where- 
by the judgment and decree of the Court of the Subordinate 
Judge of Cawnpore, dated the 8th of July, 1921, was reversed. 

The suit was instituted on the 3rd August, 1920. The 
plaintiffs alleged that on the 3rd December, 1919, at Fatehpur, 
Kishori, the first defendant, entered into a contract with Gobind 
Prasad, the second, plaintiff, who was acting for both the plain- 
tiffs, for the sale of Mauza Rithuan, permanent mahal of 16 annzs 
of Kishori Saran, and his eight annas’ share in thee fluctuating 
mahal. . 

The plaintiffs claimed specific performance of the alleged 
contract. m 

The defendant Kishori, and the other three defendants, who 
were subsequent purchasers of the property in suit from the 
first defendant in August, 1920, demied the alleged contract 
between Kishori and the plaintiffs. 

The learned Subordinate Judge decided in favour of the 
plaintiffs and directed that, on the plaintiffs paying Rs. 42,000 


e within one month, their claim for possession should be decreed 


with costs against all the defendants, that the deed conveying 
the property to the second, third and fourth defendantg should 
be cancelled, ang that the defendants, should execute a sale- 
deed in favour of the plaintiffs. 


The defendants appéaled to the High Court, which allowed 
the appeal, set aside the decree of the learned Subordinate Judge, 


. and dismissed the suit. 


“The plaintiffs have appealed to His Majesty in Council from 
the said decree*of the High Court. 

It appears that the Mauza Rithuan was originally one entire 
mahal. It was situated on the banks of a river and its area was 
liable to fluctuation. 

There was a partition of the permanent portion into a 
16, annas mahal of Kishori Saran and another 16 annas mahal 
of Ki8hori’s brother. e j 

„The fluctuating portion was formed into one mahal Ehtamali, 
"in which each of the brothers had an 8 annas’ share. 
. The second, third and fourth defendants inQ913 acquired 


~ 
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became co-sh&fers with Kishori in the makal Ehtamali (fluctuat- Pc 
ing), but not in the permanent mahal, of Kishori Saran. pina 

Kishori had mortgaged to the plaintiffs in 1911 oth® , >» 
property belonging to him for Rs. 17,000 anq interest ; this Tala Kubo! 
property was nearer the town and was alleged fo be more sont 
valuable than the property in suit. ° as 

At the time of the suit the amount owing in respect of the Sanderson. 
mortgage was about Rs. 33,000. N 

The plaintiffs’ case was that Gobind Prasad, the second 
plaintiff, whose residence was at Kora, went to Fatehpur on the 
2nd December, 1919; that he stayed at the, house of Krishna 
Behari Lal, who is the younger brother of Kishori; that he tdld 
Krishna Behari that Kishori was asking Rs. 45,000 for the 
property in suit; that Lachman Prasad, the father of Gobind, 
was offering Rs. 40,000, and that he asked Krishna Behari to 
get the sale effected for Rs. 1,000 or Rs. 2,000 more than what 
had been offered; that Krishna Behari did use his influence 
with Kishori and that on the following day, vig, the 3rd 
December, 1919, Gobind Prasad agreed with Kishori to pur- 
chase the property for Rs. 43,000. 


It was alleged that one Gobind Prasad, on of Badir Pra- 
sad, a Brahman, happened to come to the house of Krishna 
Behari, and that he was present when the alleged contract was e 
made. 


It evas further alleged by thé plaintiffs that on the 15th 
December, 1919, Lachman Prasad and his son Binda, the first 
plaintiff, went to Fatehpur, takisg Rs. 1,000 with them, that 
they spent the night at the house of a mukhtar named Ram 
Adhin, that on the morning of the 16th December Lachman 
and Binda went to the house of Kishori and paid him Rs. 1,090 
as earnest money in respect of the contract made by, Gébind 
Prasad on the 3rd December. It was alleged that Kishori re- 
ceived the money and handed if to his treasurer. 

e 


Lachman in his evidence said: ; ° 


‘My son asked for a receipt, hut I prevented him from doing SO sae 
saying that there have been dealings with him since a long time, and that a 
no such thing can take place at his house?” “He (ie, Rishori) said he . 9 °’ 
wofld execute the document soðn, that he woukd send the karinda wihin 
two or four days, and that I should make coléections. ”? y 

There is no doubt but that Mani Ramp the kerinda of, 
Kishori, in the early part of 1920, went to the wilage, takinga |. 
rent roll, thafthe plaintiffs or one o€ them collected the kharif 
rentals for 1327 Fash, These ee Kinon ng. to bout 


. 
. 
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Rs. 1,100, were in respect of the autumnal harv®#t in October 
and Novémber, 1919. , 


The plaintiffs granted receipts, had the collections ecu 


ed in the patwagi papers, and deposited the Government revenue, 


which amounted to about Rs. 600. 


_ The plaintiffs’ case was that this collection of rents by them 
was in°accordance with the arrangement made between Kishori 
and Lachman gn the 16th December, 1919. It was alleged hy 
therm that the rentals collected were in respect of the permanent 
mahal and that wherf they wanted to collect rent in respect of 
the fluctuating mahal they were stopped by the defendant Kishori; 
they allege that the reason for such stoppage was that at this 
stage the defendants, who subsequently became the purchasers, 
had intervened. . 


The case of Kishori, the first defendant, was that he had 
no talk at all With Gobind Prasad regarding the sale of the 
property at the house of Krishna Behari, as alleged by the plain- 
tiffs, and that he never had any negotiations for the sale of the 
village personally or through any one dse with Lachman Prasad. 
He denied that Lachman and Binda had paid Rs. 1,000 or anv 
sum as earnest mpney. 


He alleged that he was unable to pay the interest on the 
above-mentioned mortgage debt and therefore he allowed the 
plaintiffs to collect the karif rentals for 1327 Fasli of the property 
in suit. ° a 


His case wa$ that negotiations for the sale of the property 
to the other defendants had® been going on for four or five 
years, and no one other than these defendants had expressed a 
desire to purchase it. 


elt appears that a deed of conveyance of the property hy 
Kishorito the pthar defendants was eXecuted on the Oth August, 
1920, by which the property was sold to the other defendants 
for Rs. 45,000. The deed recited that Rs. 2,000 had been 
paid by the vendees to Kishori as earn@st money, that he had 
left Rs. 33,627 with the vendees in order that it might be paid 
y the vendees to the plaintiffs for the purpose of settling the 
mortgage debt and interest; it was, further provided that, in 
case the plaintiffs refysed to recewe the amount, the vendees 
should aid oF money into Court. 


A ed Judges of the High Court came to the con- 
Pt i ishor? had given his evidence as an honest and 
ATENG man, i `~ 
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In a later ‘fart of their judgment however they said that— 

“Tt ig possible to concede in favour of the plaintiffs that tĦey either 
by themselves or through some intermediary proposed that the property 
should be sold to them, but this would not be sufficient for the success of 
their case. They must prove definitely that a certain pagticular sum of 
money was agreed to he paid hy them and that defendant Ne 1 in leu 
of that sum agreed to hand over his property to them.” 

This last finding seems to their Lordships to be ipcon- 
sistent with their conclusion that Kishori was an honest and 
straightforward witness, for he had quite clearly Made the case 
in his evidence that he had no negotiations for the sale of the 
property personally or through any one*else with the plaintiffs. 


It may be noted that the learned Subordinate Judgé did 
not accept Kjshori as a reliable and straightforward witness, as 
he fotind against the case put forward by him. 


In dealing with the evidence of Kishori, vis., that he allow- 
ed the plaintiffs to go into possession of the property in suit in 
order to meet the interest on the mortgage, the learned Judges 
seem to have been much impressed by the fact that on a previous 
occasion the plaintiffs had been put into possession of property 
which had been mortgaged by Kishori’s nephew, and had made 
collections of rent in respect thereof, and stated that it would not 
be strange if another experiment like that was intended. 


The learned Judges do not appear to have noted the material 
difference between the two transactions, vig., that whereas in the 
case of the mortgage by Kishori’s nephew the plaintiffs went into 
possession of the mortgaged property, whereas in the present case 
it was not the mortgaged property of which the plaintiffs collected 
the rents, but it was property to which the mortgage had no 
relation at all. Further, the learned Judges appear to have 
attached no importance to the fact that, although the plaintiffs 
undoubtedly did collect some rents, which Kishori alleged Were 
to go towards payment of the interest on thé mortgage ‘on the 
other property, he did not deduct any sum in respect of such 
collections from the amount deposited in Con in respect of 
the mortgage principal "and interest. 


There is another matter well worthy of consideration. The- 


Rs. 1,000 alleged by the plaintiffs to have been paid on the 16th 
December, 1919, as earnest money appears tn the ol AN books 
under date December 18, 1919. % 


The learned Subordinate Judge, after a careful neia 
of the allegatigns put forward on behalf of the defendants, came 
to the conclus#6n that the entry was genuine, š ; 


6 


P. Č. 


da 
Prasad 


». 
Wala Kishori 
Saran. 

Sir 
Lancet 
Sandeison, 


P.C. 
Binda 
Prasad 


t. 
Lala Kishoti 


Saran, 


eir 
Lancelot 


Sanderson. 
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The learned Judges of the High Court c&fne to the con- 

clusion that the entry qould have been made at any time in the 


e plaintiffs’ books and rejected it as being of no evidentiary value. 


Their Lordships have not seen the books themselves and can 
form no Spinion of any value from the extracts which have been 
included in the record. “They are of opinion, however, that the 
reasons given in the judgment of the High Court do not seem 
sufficient to dispdse of the finding of the learned Subordinate 
Judge as to Me genuineness of the material entries in the plain- 
tiffs’ books. we 

There are other matters in the judgment of the High Court 
which were subjected to criticism by the learned counsel for the 
plaintiffs. It is not necessary at present to refeg to them in 
detail. It is sufficient to say that their Lordships are not pre- 
pared to accept the reasoning which led the learned Judges of 
the High Court to decide in favour of the defendants. 

The question remains whether the conclusion at which the 
High Court arrived was correct or whether the decision of the 
learned Subordinate Judge should be maintained. 

There are several circumstances in connection with the plain- 
tiffs’ case which are calculated to give rise to hesitation in 
accepting it. i 

As, for instance, it is not easy to adopt as sufficient the 
reason alleged for no receipt being given for the Rs. 1,000 said 
to have been paid as earnest money by the plaintiffs on the 
16th December, 1919. Further, it is curious that Kishori, as 
held by tHe learned Subordinate Judge, should have suggested 
that the plaintiffs should begin collecting rents and that he would 
depute his kavinda to help them, at a time when he had been 
paid Rs. 1,000 only on account of the total amount of Rs. 43,000, 
when it was not settled at what date the alleged contract would 
be corfipleted andewhen it was not certain whether it ever would 
be completed. 

It seems strange that during the alleged negotiations there 
should be, as stated by the plaintiffs, no reference to the amount 
owing by Kishori to the plaintiffs on the mortgage. and that the 
plaintiffs shquld be prepared to pay Rs. 43,000 to Kishori. with- 
oub Claiming any set-9ff in respect of the mortgage debt. Itenay 
howéver here, be added that it is*nowhere suggested that this 
, debt wag not adequately secured. 

- It was ajleged that a wt, B. Mahesh Prasad, had been 
asked by the plainfiffs to, draft a sale-deed. P&of of this by 
thee learned „Vakil ewould have been of gonsiderable evidentiary 


s * 
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value; yet he “vas not called ; the reason given was that the 
learned vaki was conducting the case in Court for the pfaintiffs. 


‘There is no entry in the books of Kishori of the payment ® 


of the Rs. 1,000, which was alleged to have been handed by 
Kishori to his treasurer on the 16th of December. The entry 
should have been made in the ordinary curse and, if the plaintiffs’ 
story be correct, there would be no reason why that payment 
should not be entered in the books forthwith’ ye absence of 
such an entry is certainly significant. 

On the other hand, it has to be noted. that no receipt for 
the earnest money of Rs. 2,000 which, as appears from the 
deed of the 9th August, 1920, had been paid bn the defendants 
purchase is produced: nor does Kishori point to any entry in 
his bSoks of that payment, and there are certain matters which 
militate against the case of Kishori being accepted, one of which 
is that their Lordships are of opinion that the finding of the 
learned Subordinate Judge that negotiations between the plain- 
tiffs and Kishori for the purchase of the property had been 
going on, is correct. Indged, it would appear from the pass- 
age in the judgment of the High Court, which has been already 
quoted, that the learned Judges of that Court were of the same 
Opinion. e 

The material question whith remains is whether the plain- 
tiffs proved that the negotiations resulted in the conclusion of a 
contract, the material terms whereof were settled. 

Much importance was attached, and y in their Lordships’ 
opinion, rightly attached, by both the Courts ine India to the 
fact that the plaintiffs went into possession of tħe property in 
suit and collected the rents. 

The main question in relation to that part of this case is 
what was the reason or occasion for such possession. Was it 
because of the alleged purchase by the plaintiffs, pr waseit for 
the purpose of keeping down the interest on the mortgage? 

For the reasons given above and for ether reasons men- 
tioned by the learned Subordinate ‘Judge, theireLordships are 
of opinion that it would not be safe to act upon the verbal evi- 


dence of the plaintiffs or of the defendants in this respect, unless” ~ 


it were confirmed in material.respects. ee 


It is therefore necessary to considere wheth&s, reljable* con- 





-firmation of either party’s case can be found in,the facts about | 


which there can be little doubt. , r è 
Kishori’s Evidence was to the effect that ei had 


been going on tor a considerable time between oe and the other, . 


Ce, 
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P. C. defendants with regard to the purchase of thé property. He 
a. was willing to sell, aad the other defendants wished to buy; 
Prasad , e the only question was as to the amount to be paid. 

Lala akon It appears from the evidence of Bhagwati Prasad, who was 
Saran; regarded by the learned Subordinate Judge as a reliable witness, 
SI that in February or March, 1920, he had a conversation with 

Lancelot 


Sanderson,  usnan Lal, the second defendant, and that it was clear to him, 
Bhagwati, frgm the conversation that, as far as the transaction 
between Kishori and Chunnan Lal was concerned the purchase 
price had not been agreed at that time. 


If, then, in December, 1919, the proposed purchase was still 
“the subject of negotiation between Kishori and Chunnan Lal, and 
Kishori then regarded the other defendants as possible and even 
probable purchasers, and if, as Kishori said in his evidence, no 
person, other than those defendants, had expressed any desire to 
purchase, it seems improbable that he would have suggested to the 
plaintiffs that they should go into possession of the property in 
suit, which was not the subject of the mortgage, in order to make 
a collection of rents to meet the interest accruing due under the 
mortgage on another property. Such a possession by the plain- 
tiffs would be calculated to complicate the position if and when 
Kishori was able to arrange the.sale to the other defendants, as, 

e according to his case, he was anxious to do. 


Again, if Kishori’s story were true, it would seem only 
natural that Kishori, would have specified some period to which 
the possession of the plaintiffs and their right to“collect the rents 
should be limited; but noelimitation of time apparently was 
arranged. 


On the other hand, if the plaintiffs were put into possession 
of,the property and allowed to collect the rents because of the fact 
that Kishori had,agreed to sell the property to them, there would 
be no reason for Kishori to stipulate any period for their posses- 
sion, because in the ordinary course the property would be 
conveyed to tbe plaintiffs in pursuance*of the contract. 


>q Their Lordships have already referred to the fact that the e 
net balanceeof the rents collected by the plaintiffs was not taken 
ĝnto account by Kishori when thestotal amount of princip and 
intetest diueson the «mortgage was ascertained and paid into 
Cpurt.. The is entirely inconsistent with Kishori’s story, ane 
the explanation given an evylence by Kishori that the said sum 
was not taken inté accognt because some more¥money was due 
“from him to the plaintiffs under a nete of hand, and which 
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might be about Rs. 500, does not appeal to their Lordships as 
satisfactory. ° 


It seems fairly clear that the plaintiffs were prevented by 
Kishori from making the collections of rents in respect of the 
mahal Ehtamali, in February or March, 1920. Upon that event 
happening there is no doubt that Gobind “Prasad sent the notice 
in writing, dated 23rd March, 1920, to Kishori. That notice 
was not received by Kishori, and it was returned tq the sender, 
as the addressee was not found at this house; he Had gone to 
Muttra. . 


The fact, however, remains that in the letfer of the 23rd 
March, 1920, Gobind Prasad put on record the case, which is 
substantially the same as that on which the plaintiffs rely in 
this suft. He alleged the contract, the payment of earnest 
money, ‘the collection of the rents, the payment of Government 
revenue, and asked to be informed as to when Kjshori would 
execute the sale-deed. 


This part of the plaintiffs’ case is open to the comment that 
it is strange that when they feund that this notice of 23rd March, 
1920, was not delivered to Kishori, they did not send another to 
him and take care that it was delivered. 


There is no doubt, however,,.that the letter of the Ist April, 
1920, from Gobind Prasad to Chunnan Lal, Manna Lal and 
Mathura Prasad, the other three defendants, was received by 
them. 

In that letter Gobind Prasad again refetred to the contract 
between him and Kishori, the payment of the eafnest money 
and the collection of rent, and stafed that nothing remained 
except the execution of the deed. Having heard that they pro- 
posed purchasing the property, he warned them against proceed- 
ing therewith. o 

It is only reasonable to assume that on thé reeeipt of this 
notice Chunnan Lal and the other defendants must have com- 
municated the substance of it to Kishori, whether the position, 
as between Kishori and them, was that there wa a completed 


contract, or whether the proposed purchase was still the subject eo 


of negotiation. . 

That being so, it certainly is astonishing, if Kishori’s story’ 
be true, that no reply denying the stateméhts contyined in the 
Ietter of the 1st April, 1920, was sent to the Pama by any af 
the defendants. s . : 

The next cffnmunication in writingeappears to have bean on , 
, the 28th July, 1920, from Kishori a the plaintiffs, ang thelr ; 


ve R—-100 s 
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P.C, father Lachman, informing them that he had made arrange- 

Binda ments*for the payment of the debt due to them, and informing 

Prasad ¢ them that they could go to the office of the Sub-Registrar of 
Lala Kishori F atehpur and receive the amount. 

Saran, It is obvious that by that time the purchase had been 


ett 


e Sir arranged between Kishtri and the other defendants. 
a. e There is a copy of a telegram from Kishori to Mahesh 


Prasad, the plaintiffs’ vakil at Cawnpore, dated the 29th July, 
1920, which ran as follows:— 

“No talk for.sale of Rithuan from Binda Prasad, Gobind 

Prasad. Money ready to pay their debts. Come to take mone y 
e as noticed.”’ 

The terms of the telegram look as if Mahegh Prasad had 
communicated by telegram or otherwise with Kishori, alleging 
that he was under contract with the plaintiffs to sell the property, 
but there is no such telegram in the record. 

The above-mentioned correspondence is consistent with the 
plaintiffs’ case, and it is remarkable for the fact that though 
the defendants, in the opinion of their Lordships, had notice 
through the letter of April 1, 1920, of the plaintiffs’ claim, 
none of the defermlants replied thereto or denied that claim 
until July, 1920, when Kishori obviously had been able to arrange 
the sale of the property in suit to the other defendants at a price 

e higher than that at which the plaintiffs allege they had agreed to 
purchase the property. 

The case is a difficult one by reason of the direct conflict of 
evidence of the parties concerned, by reason of fhe fact that none 
of the defewdant purchasgrs were called as witnesses or their 
books examined, and by reason of what seems to their Lord- 
ships to have been an inadequate investigation upon some 
inaterial points. 

~ It is a matter of comment thaj the plaintiffs’ case was that 
the alleged confract was made in the house of Krishna Behari 
7 Lal, and that in the letter of 23rd March, 1920, they seem to 
have relied upon Aim as aperson who would support the plain- 
å tiffs’ allegatiéns, yet when Krishna Behari Lal was called as a 

e witness for the defendants he denied the whole of the plain-« 

8 tiffs’ case so far as he was concerned. 

` >° Their Lordships appreciate that there is much to be suid in 
“support eof ghie concfusion at which the learned Judges of the 
High Court arrived, though they are not prepared, as alread? 
stated, to accept the reasoms upon which the judgment of the 
° , High Court was based, but after due considerdtion of the very 
° _ fall angi a ai arguments presented by the learned Counsel 
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on both sides, they have come to the conclusion that thege was 
sufficient evidence before the learned Subordinate Judge to | Binda 
justify him in holding that the negotiations, which had been ars 
carried on between Kishori and the plaintiffs, rasulted in a Lala Rishon 
contract. Saran. 

The issue between the parties was whether there was a Sir 
contract, the plaintiffs alleging a contract, the defendants’ dény- aa 
ing a contract and alleging that there was not even negotiation 
for a contract. 

There was no dispute as to the subject-matter of the alleg- 
ed contract. According to the plaintiffs’ story thgy were actually 
put into possession of the property, which was the subject-matter 
of the contragt; the price was arranged, vis., Rs. 43,000, ahd 
Rs. 1,000 as earnest money was paid. 

The tinfe for completion was not specifically fixed, and in 
the absence of any specified time it would be the oduty of the 
parties to complete within a reasonable time. 

There is no doubt that the defendants, who bought from 
Kishori, had ample notice of the plaintiffs’ claim; in fact, the 
purchase was not completed hy them until 9th August, 1920, 
which was after the institution of the plaintiffs’ suit. 

For these reasons their Lordships are of opinion that the 
appeal should be allowed, that fhe decree of the High Court 
should be set-aside, and that the decree of the learned Sub- j 
ordinate Judge should be restored. The defendants must pay 
the costs ofthe plaintiffs in the High Court and of this appeal. 

Their Lord$hips will humbly advise His Paden accord- 
ingly. 6 

Solicitors for appellants: Douglas, Grant & Dold. 

Solicitor for respondents: H. S. L. Polak. 
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P. C. On 3lst May, 1922 the Government published a declaration under 5. 6 
Ma Sin of the Land Acquisition Act, 1894, that the appellants’ land was required 


a e fora public purpose. On 6th October, 1923, they published another declara- 
The ° tion under S. 6, specifying the same land belonging to them, but, at the 
Collector of same time, announcing that the former declaration was cancelled. 


Held, reversing the High Court (Appellate Side), that the only notifica- 
° tion which gave right to tale the appellants’ land was the second notification, 
and that therefore its date was the date for ascertaining the market value 
of the land within the meaning of S. 23, sub-section (1), clause (1) of the 
Land Acquisition Act. | 
Conso lated appeals No. 106 of 1927 from two decrees 
. of the High Court. (Rutledge, C.J. and Maung Ba, J.), dated the 
Ist February, 1926, modifying two decrees of that Court made 
in its Original Jtirisdiction (Cunliffe, J.), and dated the 28th May, 
1925. 4 

For the purposes of the present report, the materil facts 
of the case are set out sufficiently fully in their Lordships’ 
judgment. 

The main question on the appeal to the Privy Council was 
whether the Courts below should have awarded compensation to 
the appellants according to the mgrket value of their property 
when Government first notified it and other properties for ac- 
quisition, or on the date when Government having abandoned 
its intention of acquiring some of the properties notified, issued 
a notification for acquisition ‘of the appellants’ properties and 
for cancellation of the first notification. 

The High Court, on its Appellate Side, thought that they 
ought to award tht market value of the land gt the®date of the 


first notification, the 31st May, 1922. Their reasoning was as 
follows:— ° : 


In that notification it was proposed to acquire, hesides the two plots 
in dispute, two more adjoining plots belonging to U Po Kin and Messrs Mac- 
Gregor and Company. Subsequently it was decided to leave out those two 
Mots, and consequently, the second notification was published on the 6th 
Octdber, 1923, which was confined to the two plots of Maung Ba Kyaw and 
Ma Sin (the appellants) In respeċt of these two plots the acreage and the 
description remain unaltered Though the word ‘cancelled’ was used to 
mean that the firs® notification” was either superseded or modified, the 
first notificatian practically remained good” so far as these two plots of 
Maung Ba Wyaw and Ma Sin are concerned So in our opinion the market 

=% value at the date of the publication of the first notification should be the 


“a. market value to be considered ” 
2° Samuel Moses for appellants. ° 
. Sir Gæ. R. L&wndes, K.C. and E B. Ratkes for respondent. 


> © © loses dontends that the Court below should have valuéd 

éi “the land bẹ fixing the mđrket value thereof at the date of the 

e second notification, 6tA October, 1923, instead of at the date 

t. Òf thefirst notification, 31st May, 1922, which had been cancelled, 
í a e 
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by the second notification. Refers to section 48, Land Acquisi- 
tion Act. ° 

[Lord Carson—It was open to the Government to cance 
the notification. ] : 


Lowndes, K.C.—The Appellate Court rightly awarded com- 
pensation on the basis of the market value of the land on 31st 
May, 1922. . . 

[Viscount Dunedèn.— The question is, can (he Government 
put its blunder right?] 


The only provision in the Act istas to withdrawal from the 
acquisition of any land of which possession-has not been taken; 
section 48. 

e [Lord Carsott.—I don’t see why under section 48 the Go- 
vernment should not be able to say, that we don’t want to take the 
other land. ] 

Obviously, the Government cannot cancel fhe first notifica- 
tion and issue a second one in order to get the benefit of a drop 
in the market value. F 

[Sir Charles Sargant.—When the Government cancelled the 
former notification and issued the secotid one, could they still 
throw the market value on to the date of the fisst notification ?] 


[Lord Carson.—The Act says that the land is to be valued, 


as on date of the notification under which the land is acquired. | 
12th February, 1929. Their Lordships’ judgment was deli- 
vered by e : 5 Bk 
Viscount DUKEDIN.—This is an appeal from the High 
Court of Judicature at Rangoon in a case in which they have 
altered the finding of the Judge of the High Court of the Ori- 
ginal Side in a land acquisition case. 

“The Government on, the 31st May, 1922, had published a 
declaration under section 6 of the Land Acquisttion Act, 1894, 
that the appellants’ land was required for a public purpose, and 
that declaration inclugled, besides the larti which they desired 
to take from the appellants, certain land belqnging to other 


people. The Government seemingly changed their mind abogite 


requiring the land of the other people, and accordingly on the 
6fh October, 1923, they þublished another declaration, tiftder 
section 6, specifying the same land befonging tp them, but, at 
the same time, announcing that the former declaration. was 
cancelled. e . ; è & 
The matter went before the Coflector and he gave% certain 
award, to which theit Lordships need make no ftyther allfisipt. 


© a e A 
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An appeal* was taken to a Judge of the High Court and that 
Judge made an award bye which he awarded Rs. 6,500 per acre 
th respect of one plot and Rs. 3,800 per acre in respect of 
another plot. „Appeal and cross-appeal were taken to the 
Appellate Court, and the Appellate Court altered that judgment, 
replacing the figure of Rs. 8,500 per acre by a figure of Rs. 5,600 
per acre, and replacing the figure of Rs. 3,800 per acre by a figure 
of Rs. 2,750 per,acre. 


The NGE AA Court, in considering the sales upon which 
they based their judgntent, after mentioning the two notifications, 
which their Lordshjps have already referred to, then said: 

° “Though the word ‘cancelled’ was used to mean that the first notifi- 
cation was either superseded or modified, the first notification practically 
remained good so far as these two plots of Maung Ba Kyaw and Ma®Sin 
are concerned So in our opinion the market value at the dite of the 
publication of the first notification should be the market value to be 
considered ”” é 

Their Lordships are unable to take that wew, because it 
is absolutely in the teeth of clause (1), sub-section (1) of sec- 
tion 23 of the Land Acquisition Act, $894, which says that, in 
determining the amougt of compensation to be awarded, the 
Court shall take into consideration “the market value of land 
at the date of the publication of the declaration relating thereto 

eunder section 6.” 

Now, it is perfectly certain that the only notification which 
gave right to take this lande was the second notificatign, and 
therefore that date must be the date taken. That feally vitiates 
the judgment of the Appellate, Court. It is apparent from the 
figures that all this land was galloping upwards in value, and 
in particular, that sakes were proved, after the date of the first 
notification, but before the date of the second, which showed a 
highly increased value, and that it was in considering those sales, 
as well as the fotmef sales, that the learned Judge of first instance 
came to the result that he did. Their Lordships are therefore 
clearly of opinion that the judgment of, the Appellate Court 
cannot stand and*that, as there seems nothing to he said against 
she judgment of the Judge of first instance, that must he revert- 
ed tn. ° 

: Their Lordships will humbly adyise His Majesty according— 
ly to allow the gppeal, to set aside the decree of the High Court 
in its Apptllate Jdrisdiction with costs, and to restore the judg- 
a a a a ne eer 

*An appeal, in the above pessage, obviously refers t the reference 


upder eections 18 and W of the Land Acquisition Act to tH Court from 
thee Collectors eward.—K°J R. 
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ment of the first Judge The appellants will have thg costs of 
this appeal. ° 
Solicitors for appellants: T. L. Wilson & Co. 
Solicitors for respondent: Sanderson Lee & Lo. 


KJR Appeal allowed. 


d 
Reporier’s Note —Section 23, clause (1), sub-section (1) of the Land 

Acquisition Act, 1894, was amended by Act XXXVII of 1923, fnd now 
reads as follows :— 

‘The market value of the land at the date of Ne publication of 
the notification under section 4, sub-section (1).’’ 

This alteration was apparently not breught to fheir Lordships’ atten- 
tion, as in their judgment they quote from the sectjon as it stood bak 
its amendment in 1923—KJR 


: PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Lahore. | 


PRESENT :—-Lorp SHAW, LORD ATKIN AND SIR LANCELOT 
SANDERSON. 


Raja Bhawani Singh e 
v. a 
Maulvi Misbah-ud-din . Respondent (Deft.). 


Practpal and Agenut—Agent—dfoney or property entrusted to—Prin- 
cipal’s title to—Agent’s right to quesHon—Estoppel—Account of moneys and 
property entressied to him—Agent’s duty lo render 

An agent entrusted with money or goods by a principal to be applied 
on his pgincipal’s account cannot dispufe the principal’s title unless he 
proves a betteretitle in a third person and that he ip defending on be- 
half of and with the authority of the third person. The fme principle 
controls the relation of bailor and bail#e, which may cdime into existence 
without the added relation of principal and agent The agent 1s certainly 
in no better position than the bare bailee. 

As between principal and agent, there is a contractual position forti- 
fied by fiduciary relations, and one of the contractual terms is that the egent 
should render an account to the principal of his dealings with theeproperty 
entrusted to him in the course of the mandate. This obfgation cannot in 
any way disappear except by transfer of the contractual mght by novation 
or operation of law: and it may well subsist, notwithajanding that the property 
proves to belong to some ome other than*the principal. = 


Appeal No. 33 of 1927 from a decree of the High Court, 
Lahore, (Martineau and Zafar Ali, JJ.), dated the 9th July, 1925 
reversing two decrees of the First Class Subordinate Judge pf 
Delhi, dated respectively thee 15th Decemper, 1%2 and the 30th 
April, 1923. * . 


The appellant was the plaintiff i in the suit ‘and prayed | in, it” 
for an order gp the defendant to account to kim for two sums of 
a anaa a a a a, Na tess 
*P_C. Appeal No, 33 of 1927. * (26th February 1929, 


6 a ” 


Appelant* (PIff.) 
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money which he had paid to the defendant as his’ agent, The 
trial Judge passed first a decree for account and then a decree for 
fhe amount found due, but the High Court (on appeal) dismissed 
the suit on the ground that the plaintiff had lost his right to call 
the-defendant to accourit. 


The main question in the appeal to the Privy Council was 
whethet the plaintiff had a locus standi to sue for an account of 
the sums ad by him to the defendant as his agent. 

E. B. Ratkes for appellant. 
~The respondent was ndt represented at the hearing. 


e 26th February, 1929. Their Lordships’ judgment was deli- 
vered by 


LORD ATKIN.—- [his is an appeal from a decree of the High 
Court at Lahore who reversed two decrees of the Subordinate 
Judge of Delhi in a suit brought by the plaintiff against the de- 
fendant, claiming an account of monies entrusted to the de- 
fendant as agent, and payment of the amount found due. The 
plaintiff at the time of the transactions in question was the 
Rais or Chief of the State of Sheopur-Baroda. In August, 
1918, he entrusted the defendant as his agent with the sum of 
Rs. 5,000, and im January, 1919, with the sum of Rs. 12,250 


to be applied for the purposes of*the plaintiff. The receipt of 


these sums is admitted. It has been found that the defendant 
has not accounted for the greater part of the sums so received. 
The defendant, however, hds relied on a plea that the money 
he received was State money: and that the plaintiff had no right 
to sue, because4in January, 1Q19, he was deposed from his posi- 
tion as Rais or Chief by the authorities of the State of Gwalior. 
What the precise relations are between Sheopur-Baroda and 
Gwalior is a matter which their Lordships deem unnecessary to 
considey in this case. It appears that up to the 19th January, 
1919, the plaintiff was in possession of the revenues of Sheopur, 
and controlled their administrgtion. There was some dispute 
at the hearing whethér the meney entrusted to the defendant was 
entrusted to him for public purposes or private purposes of the 
flaintiff: whether it came from the public revenue or from the 
private purse’of the plaintiff. The Subordinate Judge appears 
to haye inclined to the view that if was a private transactibn: 
the High” Cofirt held’ that it concerned public- money. In 


-Jantiary,’the authorities of the State of Gwalior were apparent- 


ly” dissatisfied “with „the plairtiff's administration: and sent to 

Baroda*a Superintendent, to control the collectior§ and adminis- 

tration of the revenue. The Superintendént appeared with suffi- 
° i > e > 
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cient force to execute his orders, and thenceforward. the con- 
trol of the revenues of the State appears to have passed from 
the plaintiff to the Superintendent. No question arises at alf 
in this case as to the validity of these proceedings. The High 
Court find that the plaintiff was deposed. If this finding were 
material their Lordships can discover*no evidence to support it. 
The evidence of the plaintiff's witnesses is to the contrary, 
while the defendant admitted that the plaiftif is still entitled 
Rais and that all ceremonial functions are peri8rmed by him. 
Finding, however, that the money belonged to the State and 
that the plaintiff had been deposed before the institution of the 
suit and had been divested of all control dver the State trea- 
sury, the learned Judges of the High Court find that he had 
no doers standi to recover the amount due. Even assuming 
the correctness of the premises their Lordships consider the con- 
clusions incorrect. The principle is well established that an 
agent entrusted with money or goods by ‘a principal to 
be -applied on His principal’s account cannot dispute the prin- 
cipal’s title unless he proves a better title in a third person and 
that he is defending on behalf of and with the authority of 
the third person. The same principle controls the relation of 
bailor and bailee, which may come into exiséence without the 
added relation of principal afd agent. The agent is certainly 
in no better position than the bare bailee. It may also be 
1emarked that as between principal and agent there is a con- 
tractual position fortifed by fiduciary relations, and that one 
of the contractual terms is that the agent should render an 
account to the principal of his dgalings-with tle property en- 
trusted to him in the course of the mandate. It is difficult 
to see how this obligation can in any way disappear except 
by transfer of the contractual mght by novation or operation 
of law: and it may well subsist, notwithstanding that the” pro- 
perty proves to belong to some one other thar? the principal. 
In the present case, however, it is unnecessary to distinguish 
between the right to have an accaunt, an the right to receive 
the balance found to be in the agent’s hands.” The agency is 
admitted: the defendant does not suggest that he is defending 
for or with the authority of the State of Gwalior. He must 
thérefore account to his pfjncipal, and leave him to s e his 
affairs with Gwalior if there is anything to yette. But in 
this particular case the defendant entirely fails*to prove that. 
Gwalior makes any claim to the money, or alleges that there 
has been anySdivesting of the plaintiff of his rights contractual 
or otherwise; indeed, it is quite consistent with athe evidence 
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Validity—Death of amehting sapanda At time 
of adoption— Effect. 


Assent of sapindas to—Rale as to— 
of—Proprietary _ 
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Adoption by wid purmant æ authorit? 


ven by him—Allienation by ving mem- 


a prior to—«Adopted son's right toMmpeach, or 


Rejation back of, to date of busbandia | 
death— Theory of--Limits to 
—-——Setting aside pi Repote cvaidhen 


Right of. Ber Mumagaswami 
_ order of reference. e 


ed 


(F.B.) 760 074) 


. 401 


, J in 
760 (763 5) 





Pa titton——Frand—Re-opening of perti- 

tion on ground of—Snuit for—Onus on plain- 

tiff in-—Points to be considered in—Grandson 
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ae e (P.C) 511 


————Presumption of continuance of jointness— 
Scope and applicability of—Families removed 
o 9 several generations from each other— 
* Applicability dt presumption to case of. (P.C.) 287 
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Suit for—Delay in instituting—-Presump- ° 
tion adwerse to plaintiff from—Property in 
suit jolmt familly property or self- tion 
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InjunctiorW®—Spuitual Ministe or Gaorn— 
Imparting of Upadesam and reseipt of rete 
5 by, him in individual capacity— 
e by ‘him color off cs1-—Distinction. ae C: Gn 121 


Insurance—-Life Assufanco Co.—Carrying on 
business by-——Place of-—Bianch office 8f com- 


pany— Place of, if and when plaf of SDE g 
on of business by it 


Life Insurance Policy—-Amount ie 

able to representatives of assured on proof of ° 
his death—If a "debt due” to ae 
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——§8. 30—Refmence undei—Decinon of 
Sub-Conit on—Appeal from, to High Court 
—Maintainability—Subject- matter below 
Rs. 5,000 in value. 357, 387 
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badi payable to Zemindar in 1espect of. 
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of— Distinction .. 630 
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—— B. &71~gConviction for offence under— : 
Sentence—Impisonment till maing of i 
~~Propriety 


657 














Forgery—Conviction of same person for, 
and for using forged document as genuine— 
Sepsiate sentences in cats sadi ai a 
Penal Code, S. 35—Efigct 
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